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ART.  I.—THE  SEVENTH  CRIMINAL  LAW  REPORT. 

Seventh  Report  of  Her  Majesty's  Commissioners  on  Criminal 
Law.  Dated  the  Wth  day  of  March ^  1843.  Presented  to 
both  Hotises  of  Parliament  by  command  of  Her  Majesty. 
London.     1843. 


"  When  laws  have  been  heaped  upon  laws,  in  such  a  state  of  confusion  as  to 
render  it  necessary  to  revise  them,  and  collect  their  spirit  into  a  new  and  intelligible 
system,  those  who  accomplish  such  a  heroic  task,  have  a  good  right'to  be  named 
among  the  benefactors  of  mankind." — Lord  Bacon. 


The  practical  result  of  ten  years'  labour  lies  before  us  in  the 
shape  of  the  seventh  and  final  Report  of  the  Criminal  Law 
Commissioners ;  and  we  venture  to  affirm  that  no  document 
has  been  presented  to  parliament  for  many  sessions^  containing 
matter  equally  interesting  and  important  with  that  which  is 
supplied  by  the  present  volume. 

The  Commissioners  are  not  content  with  simply  expressing 
their  "  strong  conviction  that  a  condensation  of  the  criminal 
law  is  not  only  practicable,  but  highly  expedient ;"  they  have 
acted  on  that  conviction,  and  have  embodied  in  a  single  statute 
"  the  entire  digest  of  that  branch  of  the  criminal  law  which 
comprises  crimes  and  punishments/'  in  the  hope  "  that  what 
has  been  done  may  serve  at  least  as  the  basis,  on  which  such  a 
system  of  criminal  law  may  be  constructed  as  is  best  calculated, 
,  by  the  facility  afforded  for  extensive  diffusion  and  practical 
application,  to  operate  in  the  most  salutary  and  effectual 
manner  to  promote  the  ends  of  justice.^" 

Cordially  concurring  in  the  sentiments  of  the  Commis- 
sioners as  to  the  practicability  and  expedience  of  such  a  digest, 
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way  to  any  market  or  fair,  or  shall  spread  any  false  rumour,  or  prac- 
tise any  other  Hke  device,  shall  be  deemed  to  be  a  forestaller. 

Art.  II. 

**  Whosoever  shall  iiigross^  or  shall  get  into  his  hands  or  posses- 
sion, by  buying  or  contracting  for  the  purchase  thereof,  other  than 
by  demise,  grant,  or  lease  of  land  or  tithe,  large  quantities  of  any 
merchandize  or  thing  specified  in  the  last  preceding  article,  with 
intent  in  any  of  such  cases  to  prevent  the  same  being  brought  or 
conveyed  to  any  market  or  fair,  or  to  resell  the  same  at  any  unrea- 
sonable profit,  and  thereby  respectively  to  enhance  the  price  of  the 
same,  shall  be  deemed  to  be  an  engrosser. 

Art.  III. 

"  Whosoever,  with  such  intent  as  is  mentioned  in  article  1,  shall 
purchase  or  otherwise  get  into  his  hands  or  possession  any  merchan- 
dize or  other  thing  therein  specified,  which  shall  be  brought  or 
conveyed  to  any  market  or  fair  to  be  sold,  and  shall  sell  the  same 
again  in  the  same  market  or  fair,  shall  be  deemed  to  be  a  regrator."^ 

The  Commissioners  give  no  definition  of  barretry,  but  refer 
to  their  fifth  Report,  where  they  adopt  the  vague  language  of 
Lord  Coke. 

<<  A  barretor  is  a  common  mover  and  exciter,  or  maintainer  of 
suits^  quarrels,  or  parts,  either  in  courts  or  in  the  country.  In 
courts,  as  in  courts  of  record ;  or  not  of  record,  as  in  the  county, 
hundred  and  other  inferior  courts.  In  the  country  in  three  man- 
ners :  1st,  in  disturbance  of  the  peace ;  2d,  in  taking  or  keeping  of 
possession  of  lands  in*  controversy,  not  only  by  force,  but  also  by 
subtlety  and  a  deceit^  and  most  commonly  in  suppression  of  truth 
and  right;  Sd,  by  false  inventions  and  sowing  calumniations,  ru- 
mours, and  reports,  whereby  discord  and  disquiet  may  grow  between 
neighbours."  2 

Art.  XLIV. 

"  Whosoever  shall  unlawfully  intermeddle  in  a  suit  that  no  way 
belongs  to  such  person,  by  maintaining  or  assisting  either  party  to 
such  suit,  with  money  or  otherwise,  to  prosecute  or  defend  the 
same,  shall  be  guilty  of  maintenance.^ 

Art.  XLV. 

'<  Whosoever  shall  bargain  with  either  party  to  a  suit  to  prosecute 
or  defend  the  same  at  his  own  expense,  on  condition  that  such  party 
will  divide  with  him  the  land  or  other  matter  sued  for,  if  successful 
in  such  suit,  shall  be  guilty  of  champerty.'" 

>  Report,  pp.  217,  218. 

•  1  Inst  p.368,  aj  6th  Rep.  p.33,  and  7th  Rep.  p.  171.  «  P.  171. 
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The  complicated  legal  machinery  which  applies  to  the  sub- 
ject of  recusancy,  the  numerous  acts  which  relate  to  the  crimes 
of  perjury^  forgery  and  the  illegal  possession  of  particular 
goods,  and  the  antiquated  laws  which  inflict  the  penalties  of 
prsemunire  on  certain  offenders,  would  also  of  necessity  un- 
dergo a  complete  revision ;  and  even  if  the  Commissioners 
had  done  no  more  than  point  out  the  abuses  of  the  present 
system  in  respect  of  these  matters,  and  thus,  as  it  were,  sign 
a  warrant  for  their  condemnation,  they  would  deserve  and 
obtain  the  thanks  of  an  intelligent  public. 

The  marvellous  inequality  which  prevails  on  the  subject  of 
punishment,  whether  in  respect  to  its  relative  apportionment, 
or  to  the  discretionary  power  vested  in  the  court  of  varying  its 
amount,  could  not  avoid  detection,  and  consequent  alteration, 
in  the  event  of  a  digest  being  prepared. 

We  have  lately  drawn  the  attention  of  the  public  to  this 
subject;^  but  as  the  Commissioners  have  treated  it  at  con- 
siderable length  and  with  much  ability,  and  have  moreover  in 
the  digest  which  they  propose  embodied  some  manifest  im- 
provements, we  shall  probably  be  excused  for  making  a  few 
additional  observations. 

The  system  of  punishment  in  England  is  such  as  might  be 
expected  to  exist  in  a  country  where  every  member  of  parlia- 
ment may  legislate  in  turn,  and  where,  consequently,  through 
a  long  series  of  years,  numberless  peiial  statutes  have  been 
passed,  founded  on  no  fixed  or  consistent  principle,  but  in 
which  even  the  semblance  of  uniformity  is  neglected,  and  the 
penalties  are  made  to  depend  on  the  intelligence,  passions,  or 
caprice  of  the  persons  by  whom  the  acts  might  chance  to  be 
introduced.  The  consequence  is,  that  parties  guilty  of  indict- 
able offences  may  be  punished  in  more  than  one  hundred  and 
forty  different  ways.*  In  some  cases  the  penalty  is  fixed  and 
absolute ;  in  others  the  widest  possible  latitude  is  afforded  for 
varying  it.  No  proportion  appears  to  be  recognized  between 
the  shortest  tenn  of  transportation  and  the  longest  term  of 
imprisonment;  while  the  infliction  of  hard  labour,  solitary 
confinement,  or  whipping,  displays  no  moi'e  consistency  of 
purpose  than  if  the  introduction  or  omission  of  these  punish- 

>  Law  Mag.  No.  57,  p.  23  et  uq, 

*  See  Lonsdale's  Statute  Criminal  Law  of  England  and  the  late  Crimioal  Acts. 
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meats  had  depended  on  the  cast  of  a  die.     It  appears  from 
the  Report,^  which  is  drawn  with  great  care,  that 

**  In  seventeen  different  classes  of  cases,  the  sentence  may  be 
transportation  for  life ;  in  two  [of  these]  the  punishment  is  absolute 
without  apy  alternative ;  in  another,  power  is  given  to  transport  for 
any  other  term,  without  fixing  any  minimum  term  of  transportation* 
or  any  alternative  term  of  imprisonment.  This  is  applicable  only 
to  the  offence  of  taking  an  oath,  &c.,  binding  the  person  taking  it  to 
commit  treason  or  murder,  and  to  the  offences  of  personating  soldiers 
and  others, entitled  to  pensions  for  military  services,  and  of  forging 
the  handwriting  of  certain  officers  of  Chelsea  Hospital.  We  see 
no  reason  for  making  these  offences,  especially  so  heinous  a  one 
as  the  first  mentioned,  exceptions  to  all  others  for  which  transpor- 
tation for  life  is  the  maximum  penalty, — in  no  other  case  is  the 
minimum  of  transportation  less  than  seven  years.  Of  the  fourteen 
other  classes,  in  one  only  is  the  minimum  of  transportation  fifteen 
years ;  and  it  is  remarkable  that  the  highest  alternative  term  of 
imprisonment  in  this  case  is  but  three  years ;  in  one  case  only  is  the 
minimum  of  transportation  ten  years,  and  in  this  also  the  highest  al* 
ternative  term  of  imprisonment  is  three  years  only.  In  one  case  the 
alternative  term  of  transportation  may  be  for  fourteen  or  seven  years. 
In  twelve  of  these  classes  the  minimum  of  transportation  is  seven 
years ;  in  eight  of  these  last  the  highest  alternative  term  of  impri- 
sonment is  four  years ;  and  in  one  case,  where  the  lowest  term  of 
transportation  is  but  seven  years,  the  highest  alternative  term  of 
imprisonment  is  also  seven  years.  One  of  the  offences  punishable 
within  this  latter  is^  that  of  sending  a  threatening  letter — an  offence 
which  does  not  seem  to  warrant  so  high  an  alternative  punishment 
as  seven  years*  imprisonment.  In  another  case,  where  the  minimum 
of  transportation  is  seven  years,  the  highest  alternative  term  of  im- 
prisonment is  three  years  only ;  the  offence  to  which  this  exception 
applies  is  the  breaking  into  a  church,  &c.,  and  does  not  seem  by 
any  peculiarity  of  character  to  require  any  distinction  in  &vour  of 
the  offender.  In  three  of  the  eight  cases,  where  the  highest  term 
of  alternative  imprisonment  is  four  years,  imprisonment  for  two 
years  is  assigned  as  a  minimum,  and  in  the  remaining  cases,  any 
term  less  than  four  years  may  be  awarded  at  discretion. 

"  In  seven  cases  only,  out  of  the  seventeen,  where  transportation 
is  the  maximum,  is  solitary  confinement  allowed  to  be  inflicted ;  yet 
this  distinction  seems  to  be  purely  arbitrary,  and  without  foundation 
in  principle.    There  does  not  appear  to  be  any  satisfactory  reason 

>  P.  100. 
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why  solitary  confinement  should  not  be  as  salutary  and  requisite  in 
respect  of  an  oflfender  guilty  of  stealing  the  queen's  stores,  sending 
a  threatening  letter,  the  abduction  of  an  heiress,  manslaughter,  or 
falsely  certifying  a  record,  as  in  the  case  of  forging  Mediterranean 
passes,  or  tlie  seal  of  the  South  Sea  Company,  or  helping  to  stolen 
goods  for  reward,  or  destroying  a  sea-wall  or  a  bridge.  Another 
singular  distinction  is  this,  that  of  several  classes  of  offences,  each 
of  which  is  punishable  with  transportation  for  life,  or  not  less  than 
seven  years,  or  with  imprisonment  not  exceeding  four  years,  with  or 
without  hard  labour,  a  difference  should  be  made  in  some  in  giving 
the  additional  discretionary  power  to  inflict  whipping  and  not  in 
others ;  whipping  may  be  superadded  on  conviction  for  helping  to 
stolen  goods  for  reward,  destroying  sea-walls,  bridges,  &c.,  but  not 
in  the  case  of  counterfeiting  the  current  coin  of  the  realm,  stealing 
post-ofBce  letters,  &c.  We  see  no  reason  why  an  offender,  whose 
punishment  is  mitigated  from  transportation  to  imprisonment,  should 
not  be  liable  to  whipping  for  counterfeiting  the  current  coin  of  the 
realm  as  well  as  for  helping  to  stolen  goods  for  reward,  nor  why, 
out  of  seventeen  varieties  of  punishments,  in  every  one  of  which 
transportation  for  life  is  the  highest,  whipping,  if  introduced  as  a 
mitigated  alternative  punishment  at  all,  should  be  confined  merely 
to  one  of  these  classes. 

<<  It  appears  to  us  that  in  principle  these  seventeen  classes  may  be 
reduced  conveniently  to  the  following :— First,  the  absolute  punish- 
ment of  transportation  for  life.  The  second,  limiting  the  lowest 
term  of  transportation  to  seven  years,  and  the  highest  of  imprison- 
ment to  three  years,  and  the  minimum  to  either  one  (or  two)  years, 
as  applicable  to  cases  so  decidedly  criminal  in  their  nature  and  cir- 
cumstances as  not  fairly  to  admit  of  any  extenuation  below  that 
point.  The  third  limiting  the  lowest  term  of  transportation  to 
seven  years,  and  the  maximum  of  imprisonment  to  three  years,  and 
agreeing  with  the  majority  of  the  present  classes  in  not  fixing  any 
minimum  to  the  term  of  imprisonment." 

The  Commissioners  examine  in  detail  the  remaining  ano- 
malies with  respect  to  punishment,  but  while  we  recommend 
their  whole  chapter  on  this  subject,  to  the  attentive  perusal 
of  all  persons  who  feel  an  interest  in  the  reform  of  the  criminal 
law,  our  limits  will  not  allow  us  to  extract  more  than  the 
following  passages : 

"  The  great  defect  of  the  common  law,  in  respect  of  punishment 
for  misdemeanors,  consists  in  its  generality  and  indiscriminateness, 
and  its  inconsistency  with  the  graduated  scale,  such  as  is  observed, 
however  imperfectly,  in  respect  of  felonies.    By  the  common  law. 
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every  party  guilty  of  a  misdemeanor  is  liable  to  imprisonment 
without  anif  limit j  and  also  to  a  pecuniary  fine  without  limit.  Nume- 
rous statutes^  passed  from  time  to  time,  adopt  the  same  extraordinary 
latitude."  1 

They  then  give  the  following  reasons  for  objecting  to  this 
system : 

<*  The  denunciation  is  too  vague  and  uncertain  to  be  effectual  in 
inspiring  terror;  an  excessive  exertion  of  power  would  be  mis- 
chievous, as  tending  to  obstruct  the  due  course  of  justice ;  there- 
fore this  state  of  the  law  probably  operates  less  on  the  fears  of  the 
ill-disposed  than  the  threat  of  a  moderate  but  defined  punishment 
would  do,  if  attended  with  greater  certainty  as  to  its  infliction ;  it 
tends  to  confound  the  different  gradations  of  guilt,  of  which  misde- 
meanors as  well  as  felonies  are  susceptible,  and  which  ought  to  be 
marked  by  corresponding  degrees  of  punishment.    *    *    * 

"  As  the  law  now  stands,  an  offender  in  respect  of  a  mere  attempt 
to  commit  a  theft,  may  be  imprisoned  for  fifteen  years,  or  any  other 
term  at  discretion,  whilst  for  theft  itself  his  punishment  cannot  ex- 
ceed transportation  for  seven  years."- 

It  is  the  argument  of  the  slave  or  the  tyrant  to  assert  that 
this  discretionary  power  is  not  in  practice  abused,  and  that 
parties  guilty  of  common  law  misdemeanors,  whom  the  law 
makes  liable  to  unlimited  incarceration,  are  never  in  fact  im- 
prisoned for  a  longer  period  than  three  years.  If  this  be  so, 
there  can  be  no  possible  objection  to  the  recommendation  of 
the  Commissioners,  that  this  term  shall  constitute  the  maxi- 
mum limit  of  punishment.  If  this  be  not  so,  the  sooner  an 
act  is  passed  to  render  it  the  law  of  the  land,  the  better  for  the 
liberty  of  t"he  subject. 

In  Turkey  the  great  body  of  the  people  live  in  real  security, 
though  the  life  of  each  individual  depends  upon  the  caprice 
of  the  monarch ;  and  an  Englishman,  in  the  present  age  of 
democratic  power,  would  have  little  cause  to  tremble  for  his 
personal  liberty,  even  though  he  were  no  longer  protected  by 
a  writ  of  habeas  corpus.  Yet  what  man  in  his  senses  would 
voluntarily  forego  this  fundamental  privilege,  or  who  that  had 
once  tasted  of  English  liberty,  would  willingly  submit  to  the 
sway  of  the  sultan?  Now  the  despotic  power  of  inflicting 
unlimited  fine  and  imprisonment  is  the  sway  of  the  sultan — it 
is  the  sway  of  many  sultans — it  is  a  right  which  is  wholly  in- 
compatible with  justice  and  liberty,  and  should  therefore  be 

»  P.  104.  »  Pp.  104,  106. 
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exploded.  It  is  not  suflicient  to  assert  thai  men  are  not 
oppressed,  the  law  should  declare  that  they  cannot  be  so. 

We  shall  presently  see,  when  we  come  to  examine  the  digest, 
what  alterations,  with  respect  to  punishment,  have  been  intro- 
duced by  the  Commissioners. 

Another  advantage  that  would  follow  the  introduction  of  a 
digest,  would  be  the  qualification  and  definition  of  many  com- 
mon law  doctrines  which  are  at  present  liable  to  much  mis- 
conception. We  will  cite  one  or  two  instances  to  illustrate 
our  meaning.  The  question  how  far  a  married  woman,  who 
commits  a  crime  in  the  presence  of  her  husband,  may  be  pre- 
sumed to  act  under  his  authority,  and  consequently  may  be 
exempted  from  punishment,  is  one  of  some  difficulty,  both  as 
to  the  extent  of  the  presumption  and  the  crimes  to  which  it 
applies.^ 

Thus,  Lord  Hale  in  one  part  of  his  Pleas  of  the  Crown 
asserts,  that  the  presumption  is  recognized  in  all  cases  ex- 
cepting treason  and  murder  f  but  in  later  passages  he  excludes 
from  its  operation  manslaughter  also,^  and  cites  as  his  autho- 
rity a  passage  from  Dalton,  in  which  manslaughter  is  not 
mentioned.^  Mr.  Serj.  Hawkins  makes  the  exceptions  consist 
of  treason,  murder,  and  robbery,^  while  Mr.  Justice  Black- 
stone,  in  the  first  volume  of  his  Commentaries,^  mentions 
only  treason  and  murder,  and  in  the  fourth  volume'^  excepts 
also  "  crimes  that  are  mala  in  se,  and  prohibited  by  the  law 
of  nature,  as  murder  and  the  like."  Again,  Lord  Hale 
asserts,  that  the  presence  of  the  husband  raises  only  a  prima 
facie  presumption  that  the  brime  was  committed  under 
coercion,®  and  this  rule  has  been  recognized  by  Chief  Baron 
Thompson  in  the  case  of  Martha  Hughes,  who  was  tried  for 
foigery,9  and  by  Chief  Justice  Tindal  and  Justice  Vaughan 
in  Elizabeth  Pollard's  case,  who  was  tried  at  Maidstone  for 
arson.*®  In  the  late  case  of  Mary  Cruse"  all  the  judges  held, 
that  the  presumption  was  merely  prim&  facie  in  cases  of  as- 

>  See  29  Law  Mag.  371. 

.  «  Vol.  i.  p.  45,  47.  3  Id.  p.  434, 516. 

*  Dalt.  ch.  104,  p.  267 ;  new  ed.  c.  157,  p.  503. 
»  1  Hawk.  ch.  1,  p.  4.  «  1  Bl.  Cora.  c.  15. 

'  4Id.c.  2.  «  1  Hale,  P.  C.  516. 

»  1  Russ.  18.  ^0  MS.  and  8  C.  &  P.  p.  553. 
»  8  C.  &  P.  541,  and  2  Moo.  C.  C.  p.  53,  S.  C. 
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sault.  On  tbe  other  hand^  the  practice  in  cases  of  felony  has 
usually  been  to  acquit  the  woman,  even  though  it  appeared 
that  she  took  an  active  part  in  the  matter,  and  many  autho- 
rities might  be  cited  which  seem  to  establish  that  the  pre- 
sumption in  such  cases  is  conclusive. 

The  subject  is  thus  noticed  in  the  Report : 

**  The  rules  of  the  law  of  England  on  this  point  are  not  by  any 
means  clear,  and  the  law  and  practice  have  not  been  consistent. 
We  have  in  our  article  on  this  subject  embodied  such  provisions  as 
the  authorities  seem  to  warrant ;  though  these  are  not  wholly  con- 
sistent with  some  of  tbe  cases  and  the  opinions  of  text  writers.  The 
article  which  excludes  any  presumption  in  favour  of  the  wife,  in 
esses  of  treason  and  homicide,  stands  so  strongly  on  the  authorities, 
particularly  that  of  Lord  Hale,  that  we  should  have  deemed  our- 
selves to  be  bound  by  it  had  it  been  more  questionable  than  it  seems 
to  be.  That  rule^  however,  supplies  an  important  inference  in 
point  of  principle.  The  very  rule  of  exclusion  in  the  particular 
instances  clearly  admits  that  a  foundation  for  the  presumption  in 
some  cases  exists.  The  presumption  being  thus  admitted,  it  is  one 
which  must  operate,  and  which  is  more  likely  to  operate  in  respect 
of  trivial  than  in  respect  of  more  heinous  offences,  because  it  may 
reasonably  be  supposed  that  a  wife  would  be  more  likely  to  yield 
to  the  power  of  the  husband  in  aiding  him  in  the  commission  of  a 
slight  offence  than  in  perpetrating  one  of  great  magnitude.  That 
according  to  tbe  strict  rule  of  law,  no  conclusive  presuropti<m  is  to 
be,  in  any  case,  made  in  favour  of  the  wife  charged  with  a  joint 
offence,  appears,  as  Lord  Hale  observes,  from  the  consideration 
that  tbe  indictment  so  charging  even  a  capital  offence  is  valid  in 
law.  This  has  been  so  held  in  respect  of  felonies,  and  is  a  fortiori, 
true  as  to  misdemeanors,  for  in  favorem  vitse  greater  indulgence 
has  been  shown  in  respect  of  felonies  than  in  relation  to  misde- 
meanors only.  As  regards  felonies,  however,  a  different  rule  has 
obtained  in  practice,  and  it  has,  it  seems,  been  usual  in  the  case  of 
an  indictment  for  burglary,  or  any  capital  charge,  to  direct  the  ac- 
quittal of  the  wife,  where  it  appears  that  she  acted  jointly  with  her 
husband.  This  doclcine  seems  to  have  been  introduced  in  favorem 
vitae^  to  avoid  the  strange  and  monstrous  consequences  of  a  joint 
conviction,  viz.  that  the  husband  would  have  been  admitted  to  his 
clergy  whilst  the  wife  would  have  been  hanged ;  no  stress  therefore 
can  now  be  laid  upon  it.  The  allowing  such  a  distinction  involves 
much  difficulty  as  to  imposing  any  limit  by  either  confining  the  rule 
to  capital  cases,  or  all  felonies  (except  treason  and  homicide,)  or 
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extending  it  generaHy  to  all  misdemeanors  as  well  as  felonies.  The 
reason  on  which  the  practice  alluded  to  was  formerly  founded  has 
long  since  ceased  to  exist ;  misdemeanors  are  sometimes  punishable 
with  greater  severity  than  felonies ;  and  therefore  greater  severity 
of  punishment  supplies  no  sufficient  reason  for  confining  the  dis- 
tinction to  felonies,  to  the  exclusion  of  misdemeanors.  The  im- 
punity of  the  wife  depends  in  truth  upon  the  principle  of  coercion, 
and  there  seems  to  be  no  reason  for  establishing  a  conclusive  pre- 
sumption of  coercion  in  capital  cases,  which  would  not  apply  also 
to  felonies  not  capital,  and  even  to  misdemeanors.  It  appears  to 
us,  therefore,  with  the  exception  of  treason  and  homicide,  a  prae- 
sumptio  juris  ought  to  be  made  in  such  cases  in  favour  of  the  wife, 
subject,  as  all  such  presumptions  are,  to  be  rebutted ;  this  appears 
to  have  been,  and  still  to  be,  the  kw  on  this  subject,  and  although 
in  practice  exceptions  have  been  made,  they  are  not  sufficient,  as  it 
se^ns  to  us,  to  warrant  our  submitting  any  other  rule."^ 

The  articles  referred  to  in  this  passage,  are  as  follows : 

"  Ch.  1,  s.  2,  art.  9. 

'*  A  married  woman  charged  with  the  commission  of  a^iy  criminal 
act,  shall  in  case  her  husband  shall  be  present  at  the  time  of  the 
commission  of  such  act,  be  presumed  to  have  acted  under  his  coer- 
cion, and  be  entitled  to  an  acquittal,  unless  it  appear  that  she  did  not 
so  act. 

"  Art.  10. 

"  Provided  that  no  such  presumption  shall  be  made  in  case  of 
any  charge  of  treason  or  homicide."^ 

Now  although  we  would  gladly  extend  the  exception  con- 
tained in  article  ten  to  all  capital  felonies,  if  not  to  all  crimes 
punishable  with  transportation,  and  thus  abolish  a  rule  of  law^ 
which  was  originally  founded  on  doctrines  that  no  longer 
prevail,  and  which  every  married  man  knows  is  often  diame- 
trically opposed  to  the  fact,  yet  we  cannot  help  feeling  that 
whatever  be  the  expediency  of  the  rule,  it  is  highly  important 
that  it  should  be  distinctly  understood,  and  uniformly  recog- 
nized. The  present  practice,  by  which  8  man  and  his  wife 
may  be  jointly  convicted  of  a  misdemeanor,  but  the  wife  is 
virtually  irresponsible  when  tried  with  her  husband  for  any 
capital  felony,  other  than  treason  or  murder,  is  contrary  alike 
to  justice  and  common  sense.     It  allows  the  presumption  of 

»  P.  21.  »  P.  114. 
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coercion  to  be  rebutted  in  those  trivial  offences  where  restraint  is 
likely  to  exist,  and  renders  it  conclusive  just  in  those  heinous 
crimes  where  it  is  almost  impossible  that  the  woman,  if  she 
take  a  part  in  the  guilty  act,  should  not  be  a  free  agent. 

The  common  law  doctrines  of  implied  malice  in  cases  of 
acts  of  violence,  and  implied  possession  in  cases  of  theft, 
together  with  the  numerous  contradictory  decisions  which  are 
founded  upon  them,  might  also  with  advantage  be  cited  to 
illustrate  the  benefit  derivable  from  rendering  them  plain  and 
consistent ;  but  our  limits  will  not  allow  us  to  do  more  than 
allude  to  these  subjects. 

Perhaps  it  will  here  be  said^  what  is  no  doubt  true,  that 
unjust  principles  might  be  abrogated,  obsolete  laws  abolished, 
complicated  statutes  consolidated,  punishments  equalized,  and 
anomalous  doctrines  corrected,  without  the  intervention  of  a 
digest.  Still,  we  contend,  that  its  introduction  would  afford  the 
most  favoumble  opportunity  for  effecting  these  amendments ; 
since  the  alterations  being  drawn  by  the  same  hand  and  pre- 
pared together,  and  that  too  at  a  time  when  the  attention  of 
parliament  was  necessarily  drawn  to  the  entire  subject  of 
criminal  law,  would,  in  all  likelihood,  be  far  more  systematic 
and  uniform  than  if  they  were  presented  to  the  consideration 
of  the  legislature  at  different  periods,  by  different  parties,  and 
with  different  views. 

If,  however,  the  opponents  of  a  digest  be  still  dissatisfied 
with  these  arguments,  we  would  humbly  beg  their  attention, 
while  we  endeavour  to  show  that  certain  important  benefits 
would  follow  a  condensation  of  the  criminal  law,  which  could 
not  by  possibility  result  from  any  other  course  of  proceeding. 

The  first  advantage  to  which  we  shall  allude  is  thus,  noticed 
in  the  report. 

"  At  present  the  criminal  law  is  to  the  great  bulk  of  your 
Majesty's  subjects  wholly  inaccessible.  It  is  contained  in  a  great 
number  of  statutes,  reported  decisions,  records,  ancient  and  modem, 
and  text  books.  The  statute  book  only  contains  such  laws  as  are 
of  binding  and  decisive  authority,  and  even  these  may  require  to  be 
explained  by  decisions  upon  which  the  real  meaning  of  a  statute 
often  essentially  depends.  The  unwritten  law  is  frequendy  a  matter 
of  inference  and  deduction  from  a  multitude  of  precedents,  general 
'  principles  and  other  indefinite  sources. 
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.  "  That  the  object  of  the  municipal  law  is  to  afford  a  rule  of  civil 
conduct,  and  that  in  order  so  to  operate,  the  law  must  be  known, 
are  truths  too  plain  to  be  even  adverted  to,  except  for  the  purpose 
of  noticing  that  every  reason  which  can  be  urged  for  the  publicity 
of  laws,  as  well  as  every  inconvenience  which  may  result  from  their 
defective  promulgation,  operates  to  a  far  greater  extent  as  regards 
penal  laws  than  as  respects  any  other  branch  of  the  law ;  whilst  in 
other  instances  the  law  may  be  simply  ineffectual  to  compel  obe- 
dience for  want  of  notice  to  obey  it,  the  application  of  a  penal  law 
without  such  notice  may  be  positively  unjust.  The  pains  of  dis- 
obedience are  inflicted  on  those  who,  having  no  notice  of  the  law, 
were  not  disobedient  otherwise  than  in  legal  fiction.     *    * 

"  The  high  and  paramount  importance  of  the  criminal  law  con- 
sists in  this  consideration,  that  upon  its  due  operation  the  enforce- 
ment of  every  other  branch  of  the  law,  be  it  preventive  or  simply 
remedial^  whether  it  concerns  the  safety  of  the  state,  or  the  lives 
and  fortunes  of  individuals,  directly  and  almost  solely  depends. 
Whilst  it  is  obviously  and  essentially  necessary  to  the  vigorous  and 
effectual  operation  of  so  important  a  branch  of  the  lawj  that  its  pro- 
visions should  be  diligently  promulgated,  there  is  none  which  is  so 
capable  of  complete  and  effectual  promulgation — there  is  none  which 
is  so  capable  of  being  made  intelligible  to  all  classes  oi  persons,  or 
which,  in  its  relations  and  bearings,  is  calculated  to  excite  greater 
attention  and  interest — none,  the  knowledge  of  which  can  tend  more 
effectually  to  convince  all  ranks  of  your  Majesty's  subjects  that  the 
laws  are  founded  on  just  principles,  having  regard  to  the  protection 
of  all,  and  equally  binding  on  all,  and  consequently  to  impress  the 
duty  and  induce  the  habit  of  prompt  obedience.     We  may  further 
observe,  that  although  an  effectual  promulgation  of  the  law  be 
generally  essential  to  its  due  administration,  the  want  of  publicity  is 
attended  with  the  greatest  degree  of  general  inconvenience  and  of 
individual  hardship,  in  those  instances  where,  for  reasons  of  sound 
legal  policy,  severe  penalties  are  inflicted,  where  either  none  or 
lighter  ones  only  might  have  been  expected.     *    ♦    *     it  is  the 
more  necessary  that  all  persons  should  be  put  upon  their  guard  as 
to  the  heavy  penal  consequences  which  they  may  incur  by  resisting 
officers  of  justice,  or  by  giving  encouragement  to  the  commission 
of  any  crime,  aiding  an  escape,  attending  any  unlawful  assembly,  or 
purchasing  goods  incautiously  which  may  turn  out  R>  have  been 
stolen,  and  especially  as  to  having  in  possession  articles,  the  mere 
possession  of  which  is  highly  penal,  unless  the  party  can  satisfacto- 
rily account  for  the  circumstance.     Want  of  publicity  in  such  cases 
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is  attended  with  two  evils ;  parties  are  not  deterred  from  violating 
the  l^aw,  and  an  evil  is  superadded,  of  inflicting  su-ffering  which  might 
have  been  saved  by  making  the  law  known. 

"  Another  reason  for  a  wide  diffusion  of  the  criminal  law,  is  to 
give  publicity  to  the  moral  distinctions  which  it  ought  to  recognize 
and  impress."^ 

In  this  passage  the  Commissioners  have  perhaps  expressed 
too  sanguine  an  opinion  respecting  the  publicity  which  would 
result  from  the  proposed  consolidation ;  for,  whether  the  cri- 
minal law  is  written  or  unwritten,  whether  it  is  contained  in  a 
thousand  acts  of  parliament  or  in  one,  we  fear  that  its  details 
must  ever  remain  a  sealed  book  to  the  great  majority  of  that 
class,  from  which  offenders,  with  few  exceptionsi  spring.^ 
Those  persons  who  cannot  read,  or  even  if  they  can,  who  are 
little  inclined  to  study  the  repulsive  clauses  of  a  long  and  com- 
plicated act  of  parliament,  must  rest  contented  with  knowing 
in  geneitil  that  theft,  murder,  rape,  forgery  and  violence,  are 
indictable  offences.  This  we  readily  admit;  but  when  the 
opponents  of  a  digest,  relying  on  a  defect  which  is  inherent  in 
the  very  nature  of  law,  endeavour  to  twist  it  into  an  argument 
against  all  change,  and,  because  they  cannot  derive  from  any 
specific  amendment  an  impossible  advantage,  reject  it  as 
utterly  worthless;  they  run  into  a  foolish  though  common 
error,  which  has  been  ridiculed  by  Sterne  with  admirable  wit. 
"  Now  this  I  like ; — when  we  cannot  get  at  the  very  thing  we 
wish, — never  to  take  up  with  the  next  best  in  degree  to  it.  No ; 
that's  pitiful  beyond  description.  It  is  no  more  than  a  week 
from  this  very  day,  in  which  I  am  now  writing  this  book  for 
the  edification  of  the  world,-— which  is  March' &,  1769, — that 
my  dear,  dear  Jenny,  observing  I  looked  a  little  grave,  as  she 
stood  cheapening  a  silk  of  five-and-twenty  shillings  a  yard, — 

1  Pp.  3  and  4. 

>  In  the  criminal  tables  presented  to  parliament  in  1842,  the  calculations,  show- 
ing the  degrees  of  instiuction  of  persons  committed  for  trial,  disclose  the  following 
centesimal  proportions : 

Unftble  to  read  and  write       .  •  . .  . .     33*2 1 

Able  to  read  and  write  imperfectly  . .         •  •     56*67 

Able  to  read  and  write  well  . .  . .  .  •       7*40 

Superior  Education  •       0*45 

Instruction  unascertained      . .  .  •  .  •      2*27 
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told  the  mercer  she  was  sorry  she  had  given  him  so  much 
trouble; — and  immediately  went  and  bought  herself  a  yard* 
wide  stuff  of  ten-pence  a  yard."^ 

The  matter  stands  thus.  The  criminal  law  at  present  is 
founded  partly  on  the  common  law^  which  can  only  be  doubt- 
fully ascertained  by  a  laborious  comparison  of  the  conflicting 
statements  contained  in  numerous  text  books^  and  many  thou- 
sand reported  decisions,  and  the  principles  of  which  have 
been  overruled,  enlarged  and  contracted,  no  one  knows  to 
what  extent,  by  above  five  hundred  statutes ;  and  partly,  on 
these  very  statutes,  which  are  scattered  up  and  down  the  pages 
of  more  than  thirty  folio  volumes,  and  extend  over  a  period  of 
at  least  five  centuries.  To  borrow  the  vigorous  language  of 
Lord  Erskine,  "  The  judgment  is  every  moment  in  danger  of 
being  swept  away  into  the  fathomless  abyss  of  a  thousand 
volumes ;  where  there  is  no  anchorage  for  the  understanding ; 
where  no  reach  of  thought  can  look  round  in  order  to  compare 
their  points ;  nor  any  memory  be  capacious  enough  to  retain 
even  the  imperfect  relation  that  can  be  collected  from  them." 
A  crime  defined  in  one  act,' is  modified  in  a  second,  tried  under 
the  provisions  of  a  third,  and  punished  as  to  men  by  a  fourth, 
and  as  to  women  by  a  fifth.  Nay,  these  punishments  are 
again  varied  or  reduced  by  subsequent  acts;  and  although 
some  eminent  modern  text-writers  have  endeavoured  with 
various  success  to  simplify  confusion,  and  to  educe  matter  out 
of  this  chaos,  their  works,  valuable  and  learned  as  they  cer- 
tainly are,  afford  at  best  but  a  very  inadequate  guide.  Mr. 
Russell  perhaps  states  a  proposition,  for  which  he  cites  Lord 
Hale  as  an  authority.  Mr.  Roscoe  doubts  the  correctness  of 
this  passage,  and  quotes  Lord  Coke,  Sir  Michael  Foster,  or 
Mr.  Serjeant  Hawkins,  in  support  of  his  view.  Then  comes 
Mr.  Archbold,  who  denies  the  proposition  altogether,  and 
refers  the  reader  to  a  late  case  in  Carrington  and  Payne.  It 
is  clear,  therefore,  that  no  man  can  possess  a  real  knowledge 
of  the  existing  criminal  law,  except  at  such  a  serious  sacrifice  * 
of  time  and  labour  as  few  unprofessional  persons  will  be  dis- 
posed to  make. 

The  objects  to  be  gained  are  by  no  means  confined  to  those 

\  Tristram  Shandy,  vol.  i.  p.  fi2. 
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advantages  which  are  dwelt  upon  in  the  passage  we  have 
cited.  If  readier  means  of  ascertaining  the  law  were  once 
open  to  all  the  educated  classes^  a  vast  array  of  intellect  would 
be  employed  in  its  amendment.  Abuses  and  anomalies,  which 
are  at  present  known  only  to  men  who  either  find  an  interest 
in  their  existence,  or  are  at  least  too  busy  to  be  troubled  with 
their  correction,  would  be  soon  detected  and  exposed  by  per- 
sons who  have  leisure,  and  intelligence,  and  inclination  for  the 
task,  and  are  now  only  deterred  by  the  utter  hopelessness  of 
the  undertaking.  "  The  pre-existing  digest  would  afford  great 
facility  to  the  forming  new  enactments  in  consistency  with 
those  already  made  ;  and  an  inducement  would  be  held  out  to 
frame  them  in  a  more  systematic  manner  than  might  otherwise 
be  aimed  at."  ^ 

But  this  is  not  all.  It  should  be  remembered  that  "  a  very 
small  portion  of  criminals,  charged  with  indictable  offences, 
are  tried  before  any  criminal  court  of  higher  jurisdiction  than 
the  Court  of  Quarter  Sessions,  and  there  the  inquiry  is  final." ^ 
Is  it  not  then  of  the  last  importance,  that  in  courts  consti- 
tuted as  the  sessions  are,  of  country  gentlemen  and  others, 
whose  legal  knowledge  is  for  the  most  part  confined  to  com- 
mon sense,  but  who  wield  this  vast  uncontrollable  power, 
should  have  some  more  authentic  guide  to  their  proceedings 
than  the  mere  compilations  of  Messrs.  Roscoe  and  Archbold  ? 
It  is  true,  they  are  in  many  cases  assisted  by  the  bar  who  practise 
under  them.  Still  the  barristers  who  attend  these  courts  are 
the  junior  members  of  the  profession,  and  have  consequently 
little  experience.  Apart  from  their  law  libraries,  and  with 
nothing  but  a  few  text  books  to  refer  to,  their  opinions  cannot 
carry  much  weight;  and  independently  of  this  observation, 
one  of  the  ablest  of  their  body  is  frequently  employed  by  the 
prisoner,  to  render  that  doubly  confused  which  was  confused 
before,  and  to  suggest  doubts  and  difficulties  where  by  chance 
none  in  reality  exist.  The  result  is,  that  though  few  innocent 
men  suffer,  many  guilty  criminals  escape  with  impunity.  The 
law  thus  becomes  an  engine  of  injustice,  if  not  an  object  of 
ridicule,  and  offenders  are  emboldened  in  their  career  of  crime. 
Now,  although  a  well-drawn  digest  would  not  entirely  remedy 
this  evil,  it  would  greatly  diminish  it.  The  "  leguleius  quidam 
>  Report,  p.  14.  ^     »  P.  8. 
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cautus  et  acutus,  praeco  actionum^  cantor  forniularum^  auceps 
syllabarum/'^  would  indeed  still  quibble,  and  would  raise 
subtle  and  dull  arguments  on  the  construction  of  the  different 
clauses:  but  he  would  be  driven  from  the  vantage  ground 
which  he  at  present  occupies,  of  arguing  for  or  against  some 
vague  common  law  principle,  the  extent^  object,  meaning, 
or  very  existence  of  which,  is  not  clearly  understood  or  recog- 
nized by  the  judge  who  listens  to  him ;  he  would  be  compelled 
to  grapple  with  written  words  which  would  be  before  the  court. 
If  these  words  proved  insufficient  or  ambiguous,  the  prisoner 
might  escape;  if  unjust,  he  would  indeed  be  nominally  con- 
victed ;  but  on  a  representation  being  made  to  the  proper 
quarter,  would  of  course  be  liberated,  and  in  any  event  the 
objectionable  passage  might  be  altered  or  expunged  at  the 
ensuing  session  of  parliament. 

It  is  idle  to  suppose  that  any  extensive  codification  could  be 
brought  about,  without  many  such  alterations  becoming  neces- 
sary. But  if  the  measure  be  once  carried,  we  anticipate  little 
danger  from  this  necessity.  Let  a  Commissioner  be  appointed, 
whose  duty  it  shall  be  to  watch  carefully  the  decisions  on  the 
code,  and  each  year  to  offer  to  parliament  those  amendments 
with  respect  to  its  technical  language  which  actual  experience 
proves  to  be  necessary.  Such  a  public  officer  would  have  no 
great  difficulty  in  performing  these  duties,  for  we  are  fully 
persuaded  that,  in  furthemnce  of  the  important  object  of 
ameliorating  the  penal  law,  both  the  bench  and  the  bar  would 
cheerfully  transmit  to  him  the  best  information,  and  render 
him  every  assistance  in  their  power.  The  amendments^  thus 
proposed  might,  to  borrow  a  suggestion  of  the  Commissioners, 
*'  at  the  end  of  some  fixed  period,  e.  g.  three  years,  by  the 
authority  of  parliament  be  embodied  in  the  digest."^  Each 
succeeding  year  would  thus  rapidly  diminish  the  imperfections 
of  the  code,  and  would  add  to  its  practical  value.  The  deci- 
sions which  now  perplex  rather  than  guide  the  practitioner, 
would  have  a  directly  contrary  effect;  and  although  the  code 
on  its  first  introduction  might  seem  but  a  partial  amendment 
of  the  old  system,  yet  at  the  expiration  of  eight  or  ten  years, 
it  would  doubtless  be  incalculably  superior. 

*  Cic.  de  Orat.  lib.  1,  cap.  55.  '  Page  14. 
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From  what  we  have  said  it  will  appear  that  the  objects 
which  we  conceive  to  be  attainable  by  a  consolidation  of  the 
criminal  law,  are  mainly  seven : — first,  it  will  abolish  those 
few  principles  of  law  which  are  notoriously  and  palpably  un- 
just or  ridiculous ;  secondly,  it  will  repeal,  or  consolidate  and 
amend  many  inconsistent  and  confused  acts  of  parliament, 
which  at  present  embarrass  particular  branches  of  the  Criminal 
Law  ;  thirdly,  it  will  furnish  something  like  a  consistent  scale 
of  punishments,  and  will  afford  to  the  judges  a  comparatively 
uniform  discretion  in  apportioning  the  penalty  to  the  particular 
facts  of  each  case :  fourthly,  it  will  limit  and  fix  many  doc*- 
irines  of  the  common  law,  which  being  variously  laid  down 
by  the  text  writers,  and  differently  interpreted  by  the  judges, 
are  the  daily  source  of  difiiculty  and  doubt;  fifthly,  it  will 
render  this  most  important  branch  of  the  law,  which  at  present 
is  only  partially  understood  even  by  the  ablest  lawyers,  acces- 
sible and  intelligible  to  the  educated  classes ;  sixthly,  it  will 
enable  the  judicious  legislator,  with  comparatively  little  labour, 
to  detect  the  remaining  anomalies  and  errors  of  the  existing 
system,  and  will  thus  assist  him  in  suggesting  from  time  to 
time  such  alterations  as  may  constitute  real,  practical,  con- 
sistent amendments ;  and  lastly,  it  will  greatly  facilitate  the 
administration  of  justice  by  uniformly  affording  an  authentic 
guide  to  the  courts  of  law,  and  especially  to  the  Courts  of 
Quarter  Sessions. 

Having  now  established  the  expediency  of  a  digest  of 
the  Criminal  Law,  it  remains  only  to  be  seen  whether  such 
a  measure  is  practicable.  This  question  resolves  itself  into 
two  heads.  First,  can  such  a  digest  be  prepared  ?  secondly, 
assuming  that  it  can,  has  the  government  sufficient  power  to 
carry  it  through  both  Houses  of  Parliament  ?  We  have  no 
hesitation  in  stating  our  belief  that  both  these  questions  may 
be  answered  in  the  affirmative.  The  last  is  one  which  will 
detain  us  but  a  moment.  We  readily  admit  that  if  Sir 
Robert  Peel,  or  any  other  minister,  should  endeavour  to  in- 
troduce a  speculative  code,  in  which,  without  regard  to  the 
ancient  structure  of  our  criminal  jurisprudence,  many  bold 
innovations  should  be  adopted,  and  this  whole  branch  of  the 
law  remodelled,  he  would,  whatever  might  be  intrinsic  merit 
of  the  proposed  measure,  meet  with  very  great^  if  not  in- 
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SDperable,  difficulties  in  effecting  hig  purpose.  Neither  House 
of  Parliament  would  surrender  its  discretion  in  a  subject  of 
this  magnitude^  and  the  dread  of  unknown  danger  would 
probably  far  more  than  counteract  the  hope  of  any  advantage 
derivable  from  such  extensive  alteration.  This  we  admit;  but 
when  the  question  is  sim.ply  whether  the  government  could 
carry  an  act,  which  merely  embodies  the  existing  law,  with 
the  exception  of  such  provisions  as  are  universally  admitted 
to  be  wholly  indefensible,  we  apprehend  that  it  could  do  so 
witJiout  encountering  any  serious  opposition.  The  individual 
adherents  of  the  ministry  would  assume,  as  they  ever  do, 
that  the  measure  proposed  was  in  fact  wtiat  it  purposed  to  be ; 
they  would  rely  on  the  experience,  care,  and  wisdom  of  those 
persons  by  whom  the  bill  was  prepared,  and  would  as  readily 
give  their  votes  in  its  favour,  as  they  would  support  any  other 
measure  which  the  Premier  thought  fit  to  introduce,  and  the 
principle  of  which  they  considered  advantageous  to  the  in- 
terests of  the  country. 

Passing  then  to  the  main  question,  whether  such  a  digest 
can  be  prepared,  the  best  answer  we  can  give  is  to  refer  to  the 
act  which  the  Commissioners  have  drawn  ;  and  although  this 
act,  as  we  shall  presently  see,  is  not  now  in  such  a  state  as 
would  warrant  its  immediate  adoption,  we  conceive  that  it 
furnishes  conclusive  evidence  that  the  plan  is  perfectly  prac- 
ticable. 

The  task  which  the  Commissioners  were  first  directed  to 
perform,  was  **  to  digest  into  one  statute  all  the  statutes  and 
enactments  touching  crime,  and  the  trial  and  punishment 
thereof;  to  digest  into  one  other  statute  all  the  provisions  of 
the  common  or  unwritten  law  touching  the  same  ;  and  to  in- 
quire and  report  how  far  it  might  be  expedient  to  combine 
both  these  statutes  into  one  body  of  the  criminal  law,  re- 
pealing all  other  statutory  provisions,"  The  Commissioners, 
having  reported  in  favour  of  combining  these  two  statutes, 
were  in  consequence  further  directed,  "  to  form  a  digest  of 
the  Criminal  Law,  as  well  written  as  unwritten,  into  one 
statute,  with  such  partial  alterations  as  might  be  considered 
by  them  to  be  necessary  or  expedient,  for  more  simply  and 
completely  defining  crimes  and  punishments,  and  for  the  more 
effectual  administration  of  criminal  justice." 

c2 
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We  have  cited  the  authority  under  which  the  Commisstoners 
have  acted^  for  the  purpose  of  expressing  our  regret  that  the 
instructions  were  not  conveyed  in  more  definite  language^  and 
with  the  view  of  protecting  the  Commissioners  from  that  cen- 
sure, which  reflecting  men  will  bestow  upon  certain  errors 
they  have  committed,  which  cannot,  in  fairness,  be  attribated 
to  any  negligence  or  misconduct  on  their  part.  Theybave 
drawn  an  act  expressing  the  unwritten  law  in  their  own 
language,  but  leaving  the  written  law  for  the  most  part  as  it 
originally  passed  the  legislature,  contenting  themselves,  with 
arranging  under  appropriate  heads  the  clauses  of  the  several 
statutes  which  they  intend  to  consolidate. 

The  act  thus  presents  the  most  grotesque^appearanee.  The 
obscure  diction  of  the  legislature  in  the  fourteenth  and  fif- 
teenth centuries,  its  precision  in  the  time  of  Edward  VL>  its 
carelessness  in  the  reigns  of  the  first  two  Georges^  tta  pro- 
lixity while  George  III.  was  king,  its  comparative  clearness 
in  the  time  of  George  IV.,  and  its  brevity  in  the  iai^  and 
present  reigns  ; — all  these  several  styles  are  displayed  in  one 
composition,  and  are  blended  and  dovetailed  with  the  lan- 
guage of  the  Commissioners,  who  have,  with  somewhat  doubtful 
success,  **  endeavoured  to  use  the  most  simple  words  which 
could  be  employed,  to  express  with  clearness  the  numerous 
rules  of  which  the  law  consists."  ^  Now  this  is  certainly  not 
the  mode  in  which  we  expected  to  find  that  the  digest  had 
been  prepared.  When,  in  1827,  the  laws  relating  to  larceny 
and  to  malicious  injuries  to  property  were  consolidated^  Viery 
many  statutes  were  repealed,  and  their  provisions  wei^e  incor- 
porated in  two  acts  :  yet  these  acts  were  drawn  in  one  uniform 
language ;  indeed  we  know  of  no  instance^  and  we  believe 
that  none  could  be  found,  in  which  the  timid  and.  slovenly 
course  pursued  by  the  Commissioners  has  been  adopted  in 
legislation. 

Numerous  alterations  are  also  embodied  in  this  Act  which^ 
although  in  general  highly  judicious,  are  not  always  pointed 
oiit  by  the  Commissioners ;  and  even  when  they  are  bo^.  the 
reader  can  only  obtain  a  full  explanation  of  their  object  and 
extent  by  referring  backwards  and  forwards  to  one  or  other 

*  Report,  p.  5. 
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'of  the  six  preceding  reports.  Public  confidence  in  the  pro- 
posed clntnges  is  thus  materially  weakened^  as  no  man  can  at 
ouce  contrast  the  existing  law  with  that  which  is  suggested, 
nor,  without  great  labour  and  research,  ascertain  clearly  in 
what  the  amendments  consist.  This  inconvenience  is  much 
increased  by  the  unaccountable  neglect  of  the  secretary  to  the 
coiBfmission,  in  not  preparing  any  index,  or  even  so  much  as 
a  list  of  cases  and  statutes. 

The  proper  mode  of  performing  the  task  which  the  Coni- 
ikiissioners  have  undertaken  would  have  been  the  following ; 
viz*  io  have  printed  on  one  side  of  the  page  the  existing  law, 
copying  as  nearly  as. possible  verbatim  the  language  of  the 
staltutes^  distinguishing  by  brackets  the  common  law  from  the 
statute  law,  and  marking  briefly  in  the  notes  every  point 
whioh  is  at  present  unsettled,  and  every  doctrine  which  ap- 
pears to  be  founded  on  error.  On  the  opposite  side  of  the 
page  the  proposed  act  should  have  been  drawn,  with  the 
alterations  printed  in  a  diffei^nt  character ;  and  these  altera- 
tions might  have  been  subdivided  into  such  as  were  absolutely 
necessary,  and  such  as  were  deemed  by  the  Commissioners  to 
be  highly  expedient.  If  a  clear  and  accurate  index  had  been 
attached  to  such  a  work,  and  a  list  of  the  authorities  and 
statutes  had  been  given,  every  possible  assistance  would  have 
beenaffcHtled  for  forming  a  correct  judgment  on  the  merits  of 
the  performance.  Its  accuracy  might  with  ease  be  tested  by 
referring  to  the  best  compilations  of  the  criminal  law,  and  thus 
ascertaining  whether  any  repealed  acts  were  inserted,  any 
existing  acts  omitted,  or  any  decisions  misinterpreted  ;  while 
a  single  glance  would  be  sufficient  to  make  the  reader  ac- 
quainted with  the  nature,  object,  and  extent  of  every  amend- 
ment that  was  suggested.  As  it  is,  we  must  rely  on  the  in- 
dustry and  abilities  of  the  Commissioners,  since  they  have 
furnished  us  with  no  means  of  ascertaining  with  certainty  the 
errors  they  have  committed.  We  are,  however,  happy  to  say, 
that  after  a  careful  examination  of  the  act  we  have  been  able  to 
detect  but  few  mistakes.  The  24th  section  of  38  Geo.  III. 
c.  78,  which  relates  to  hbels  against  the  state,  and  which  was 
repealed  by  6  &  7  Will.  IV.  c.  76,  s.  32,  is  the  only  instance 
we  have  found  in  the  digest  of  a  statutable  clause  improperly 
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inserted/  and  the  only  omissions  we  have  discovered  are  the 
20th  section  of  5  &  6  Vict.  c.  102,  which  declares  the  payment 
of  headmoney  &c.  to  be  bribery,  and  the  47th  section  of  7 
Will.  IV.  &  1  Vict.  c.  36,  which  gives  the  definition  of  a  post 
letter. 

Having  said  thus  much  respecting  the  general  defects  of  the 
plan  on  which  the  digest  has  been  prepared,  we  shall  now 
proceed  to  examine,  somewhat  in  detail,  the  digest  itself. 

It  is  entitled  "  An  Act  of  Crimes  and  Punishments,''  and 
contains  the  following  twenty-four  chapters. 

1.  Preliminary  Declarations  and  Enactments. 

2.  Treason  and  other  Offences  against  the  State. 

3.  Offences  against  Religicm  and  the  Established  Church. 

4.  Offences  against  the  Executive  Power  generally. 

5.  Offences  against  the  Administration  of  Justice. 

6.  Offences  against  the  Public  Peace. 

7.  Offences  relating  to  the  Coin  and  Bullion,  and  Gold  and 

Silver  Plate. 

8.  Offences  relating   to   the   Public  Property,   Revenue,  and 

Funds. 

9.  Offences  against  the  Law  of  Marriage. 

10.  Offences  relating  to  Public  Records  and  Registers. 

11.  Offences  against  Public  Morals  and  Decency. 

12.  Offences  against  Public  Health. 

13.  Common  Nuisances. 

14.  Offences  relating  to  Trade,  Commerce,  and  Public  Commu- 

nication. 

15.  Homicide  and  other  Offences  against  the  Person. 

16.  Libel. 

17.  Offences  against  the  Habitation. 

18.  Fraudulent  Appropriations. 

19.  Piracy  and  other  Offences  connected  therewith. 

20.  Malicious  Injuries  to  Property. 

21.  Forgery  and  other  Offences  connected  therewith. 

22.  Illegal  Solicitations,  Conspiracies,  Attempts,  and  Repetitions 

of  Offences. 

23.  Definitions  of  Terms,  and  Explanations. 

24.  Chapter  of  Penalties. 

These  twenty-four  chapters  are  divided  into  seventy-six 
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sections,  which  are  again  subdivided  into  one  thousand  and 
twenty*fiye  articles.    The  whole  act  occupies  one  hundred  and 
seventy  folio  pages. 
The  first  chapter  commences  thus : 

•«  Section  I.— Degree*  of  Crime. 

"  The  crimes  included  within  this  act  are  of  three  degrees, — 
treasons,  felonies,  and  misdemeanors. 

'*  Treasons  are  the  crimes  hereinafter  defined  in  clmpter  II.  sec- 
tion 1. 

"  Felonies  consist  of  such  crimes  as  are  hereinafter  made  punish- 
able  with  death  or  transportation,  and  also  of  self-mutder. 

"  All  other  crimes  included  within  this  act  are  misdemeanors 
only."* 

We  highly  approve  of  this  definition  of  felonies,  which,  by 
making  the  distinction  between  heinous  offences  and  mere 
misdemeanors  depend  on  the  liability  to  different  measures 
of  punishment,  offers  in  fact  the  best  test  for  ascertaining  the 
relative  magnitude  of  the  two  classes  of  crime.  The  law 
which  at  present  defines  felonies  to  be  ^'  those  crimes  to 
which  confiscation  of  property  is  incident  upon  conviction,"^ 
and  which  does  not  include  in  that  category  many  offences 
which  are  punishable  with  transportation,  has  been  justly  de- 
nounced by  the  Commissioners  as  ''  oppressive,  unequal,  and 
inconsistent/'^  Their  reasons  for  recommending  the  abolition 
of  this  law,  not  only  as  a  definition,  but  as  an  ingredient  in 
the  punishment,  of  felonies,  are  clear  and  conclusive.   . 

*<  First,  because  the  penalty  is,  in  many  instances,  excessive,  and 
disproportionate  to  the  nature  and  extent  of  the  offence,  the  more 
especially  in  its  application  to  offences  which  rather  manifest  want 
of  caution  or  temper,  than  want  of  principle  or  depravity  o^  mind. 

*'  Secondly,  because  it  is  unequal  in  its  application  to  different 
offenders  whose  offences  are  of  the  same  magnitude,  being  in  truth 
proportioned  not  to  the  gravity  of  the  offence  but  to  the  magnitude 
of  the  offender's  estate. 

"  Thirdly,  because  it  can  have  no  operation  on  the  needy,  who 
have  nothing  to  lose,  but  who  at  the  same  time  are  exposed  to  the 
strongest  temptations  to  offend.  If  other  penalties  of  a  different 
nature,  to  which  the  offender  is  also  subject,  be  sufficient  for  the 
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protection  of  the  public,  this  further  and  partial  restraint  is  unne- 
cessary and  unwarranted  ;  and  if  such  other  penakies  be  inadequate^, 
they  ought  to  be  supplied  by  ^uph.  further  penalties  aa.  are  likely  t^  re- 
strain all  classes,  and  npt  merely  those  who  are  usually  less  e?q[K>sed 
to  temptation  than  those  who  are  not  so  restrained. 

"  Fourthly,  because  confiscation  usually  involves  the  misery  an4 
utter  ruin  of  the  innocent  families  of  offenders."* 

The  next  section  treats  '^  of  incapacity  to  oommit.  criines* 
and  of  duress  apd  coercion/'    The  first  aj*ticle  is  as  $)lloivai::^ 

'*  No  person  shall  be  criminally  liable  for  any  act,  wbo^^^t  die 
time  of  such  act,  by  reason  of  any  disease,  disorder,  or  delusion  of 
mind,  or  of  weakness  or  unripeness  of  understanding,  is  either^un^ 
conscious  of  what  he  does,  or  unable  to  discern  t;hat  w^iat  h/e  d^q^ 
is  wrong,  and  therefore  knows  not  that  he  offends  against  the  laws 
of  God  or  man.  The  same  rule  shall  apply  to  an  omission.'*- 
We  quote  the  above  passage  not  because  it  misinterprets 

.  the  law,  but  because  we  are  decidedly  of  opinion  that  the  law 
requires  alteration  on  this  subject.  In  all  criminal  c^ses, 
where  insanity  is  the  defence,  tbe  simple  question  should  be, 
did  the  prisoner  know  that  he  was  transgressing  the  law  oif 
the  land  ?— the  breach  of  the  laws  of  God,  or,  in  other  word^, 
the  moral  guilt  of  the  offender,  has  nothing  \yliateyer  to  do 
with  the  matter.  To  ask  whether  the  accused  was  capable  of 
discerning  that  what  he  did  was  vxrong,  is  to  pUt  a  question, 
which,  whatever  may  be  its  legal  meaning,  will  ever  be  iin- 
derstood  by  the  bulk  of  mankind  as  applying  to  sinful,  not 
illegal,  acts ;  and  to  leave  a  jury  to  decide  whether  the  pifedfter 
knew  that  he  was  offending  against  the  laws  of  God  or  man, 

'  is  to  confound  in  one  question  two  totally  distinct  propo^itiws^ 
which  can  only  tend  to  perplex  the  minds  of  ordinaiy .  wdnv 
and  thus  seriously  to  impede,  if  not  to  frustrate,  tl^  jdue 
administration  of  justice.  The  practical  result  of  this  qourse 
of  proceeding,  as  shown  on  a  late  most  painful  occasion,  has 
made  too  vivid  an  impression  on  the  public  raind  to  be  easily 
effaced.^  We  have,  however,  reason  to  believe  that  the  judges 
hesitate  to  sanction  the  alteration  hei-e  suggested,  in  the.  feaji* 
lest  the  jury  should  be  confounded  by  tbe  notion,  that  a  noan 

»  P.  107.  «  P.  113. 
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who  does  not  know  the  law  ought  not  to  be  convicted  ;  but, 
with*  sincere  diffidence,  we  venture  to  contend  that  this  fear  is 
without  foundation.  Nothing*  could  be  easier  than  to  explain 
to  die  jury,  that  although  the  maxim  **  Ignorantia  legis 
neminem  excusat,"  very  fairly  expresses  the  general  rule  of 
law,  yet  this  rule  is  subject  to  an  exception  in  cases  where 
the  ignorance  of  law  is  occasioned  by  disease  of  mind  or 
weakness  of  understanding.  We  do  not  think  that  any  real 
diffitiilty  would  be  felt  in  leaving  the  question  in  this  form  to 
the  jury ;  at  least  we  feel  sure  that,  if  any  confusion  of  ideas 
occorred,  the  risk  of  consequent  injustice  would  be  infinitely 
teas  tb^n' that  which  the  present  practice  inevitably  entails. 
W^  would  wish  to  see  the  law  thus  framed. 

Art.  I. 

Ignorance  of  the  law  is  no  valid  excuse  for  a  breach  of  the 
law. 

Art.  II. 

.l^rovided  that  no  person  shall  be  criminally  liable  for  any 
act,  who,  at  the  time  of  such  act,  from  disease  of  mind  or 
wealcness  of  understanding,  is  either  unconscious  of  what  he 
does,  or  knows  not  that  he  oSends  against  the  law.  The 
same  rule  shall  apply  to  an  omission. 

The  first  article  of  the  fourth  section  introduces  two  sensible 
alteratipns. 

V  .Piarttes  to  a  crime  are  either  principals  in  the  first  degree,  or 
pcineipals  in  the  second  degree,  or  accessories  before  the  fact."^ 

Thus  the  distinctions  in  respect  to  the  degree  of  criminal 
participation,  which  are  at  present  irrationally  confined  to 
feltmiefe  only,  are  recognized  equally  in  all  crimes,  while  parties 
now  denominated  accessaries  afler  the  fact  are  omitted  in  this 
place^  and  are  more  systematically  dealt  with  either  as  re- 
ceivers of  stolen  goods  or  offenders  against  public  justice. 

Art,  11  ^defines  an  accessary  before  the  fact  as  a  party  who 
shall  by  commandment,  counsel,  advice,  consent,  aid,  or  other- 
ttise,  either  directly  or  indirectly  cause,  incite,  or  encourage 
any  other*  offender,  &c.    This  is  too  comprehensive.    Mere 
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consent,  in  the  ordinary  acceptation  of  the  term,  differs  little 
from  permission,  and  Mr.  Serjeant  Hawkins  asserts,  that  a 
bare  permission  will  not  render  a  man  an  accessary,  as  if  A. 
says,  "  I  will  kill  J.  S.,"  a\id  B.  replies,  "  you  may  do  your 
pleasure  for  me."^  The  words  ^*  or  otherwise  indirectly  cause 
or  encourage,^'  are  dangerously  loose.  A  criminal  is  indirectly 
encouraged  to  transgress  the  law  by  every  instance  of  sue- 
cessful  crime,  of  negligent  failure  of  justice,  or  of  favourable 
opportunities  afforded.  Lord  Hale  uses  the  words^  '^  command, 
counsel,  procure,  or  abet,"  which  are  surely  suflScient. 

Art.  XIV.  is  valuable. 

**  Every  party  to  a  crime,  within  the  meaning  of  Article  I,  shall 
be  deemed  to  be  guilty  of  that  crime ;  and  every  penal  provision  of 
this  act  in  respect  of  any  criminal  act  or  omission,  shall  be  appli- 
cable to  all  parties  within  the  meaning  of  Article  I.  as  fully  and 
effectually  as  if  every  such  provision  had  included  such  parties  by 
express  words.* 

"  *  The  effect  of  this  article  is  to  make  every  one  liable  as  the  doer  who  is  either 
the  actual  doer,  or  who  aids  in  the  doing,  or  procures  or  promotes  the  doing  of  a 
criminal  act."* 

This  article,  very  properly  in  our  opinion,  draws  no  distinc- 
tion, with  respect  to  punishment,  between  the  man  who 
procures  a  crime  to  be  committed  and  the  party  who  commits 
it.  As  a  question  of  ethics  we  can  discover  no  difference  in 
the  moral  guilt  of  these  two  classes  of  offenders,  or,  if  any 
exist,  we  think  it  in  favour  of  the  actual  perpetrator ;  since 
"  the  procurer,  in  addition  to  the  guilt  peculiar  to  the  crime 
itself,  frequently  adds  the  aggravation  of  corrupting  the  prin- 
ciples, and  always  that  of  compromising  the  safety,  of  his 
criminal  agent."*  In  fact,  he  shares  equally  in  the  guilt  of 
his  companion,  and  is  a  subtle  coward  besides.  We  are 
aware  that  the  Marquis  Beccaria,  in  his  Essay  on  Crimes  and 
Punishments,  questions  the  expediency  of  punishing  these 
parties  alike,  on  the  ground,  that  if  the  principals  be  treated 
with  more  severity  than  the  accessaries,  it  will  increase  the 
difficulty  of  finding  a  person  to  execute  the  crime,  as  his 
danger  will  be  greater  by  the  difference  of  the  punishment  ;^ 

1  Lib.  2,  c.  29,  s,  16.  »  Hale's  P.  C.  ?ol.  i.  p.  616. 
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and  Mr.  Justice  Blackstone,  in  the  fourth  volume  of  his  Com- 
mentarieSy  echoes,  though  somewhat  doubtfully,  the  same 
sentiments.^  Still,  high  as  those  authorities  undoubtedly  are, 
we  are  constrained  to  differ  from  them.  Men  are  deterred 
from  committing  crimes,  not  so  much  by  the  severity,  as 
by  the  certainty,  of  punishment ;  and,  as  the  perpetrator  runs 
a  far  greater  chance  of  detection  than  the  procurer,  and  as 
the  punishment  is  therefore  to  him  more  certain,  criminals 
will  not,  even  though  the  penalty  be  the  same,  readily  incur 
this  increased  risk;  but  if,  in  addition  to  the  diminished 
danger  of  detection,  an  inferior  punishment  be  also  attached 
to  the  crime  of  procuring,  few  men  will  be  restrained  by  fear 
from  becoming  accessaries  before  the  fact.  It  should  also 
be  borne  in  mind  that  the  rule  which  we  here  advocate  has 
been  recognized  by  the  Athenian  law,^  the  civil  law,  in  its 
well-known  maxim,  qui  facit  per  alium  facit  per  se,  the  Gothic 
Constitutions,^  the  Code  Napoleon,^  the  Austrian  Code,  and 
all  the  penal  statutes  passed  in  this  country  during  the  last 
twenty  years^  with  the  exception  of  the  act  of  9  Geo.  IV.  c. 
31  ;  which,  by  section  31,  renders  accessaries  before  the  fact 
liable  to  transportation  for  fourteen  years  in  cases  of  rape,  and 
one  or  two  other  cognate  offences. 

Article  14  is  also  convenient  in  relation  to  the  technical 
drawing  of  the  act,  as  it  renders  unnecessary  that  prolix  repe- 
tition of  the  law  respecting  accessaries,  which  encumbers  our 
present  penal  statutes ;  but  we  are  surprised  to  find  that,  not- 
withstanding this  article,  the  Commissioners  in  their  chapter 
on  piracy,  and  in  one  or  two  other  places,  have  thought  fit  to 
repeat  that  procurers  are  equally  guilty  with  principals,* 

Section  1  of  chapter  2,  which  relates  to  treason,  is  badly 
drawn.    The  first  article  commences  thus — 

"  Whereas  by  a  statute  made  in  the  twenty-fifth  year  of  the  reign 
of  King  Edward  the  Third  (commonly  called  the  Statute  of  Trea- 
sons), it  was,  amongst  other  things,  enacted  to  the  effect  following ; 

*  Bl.  Com.  vol.  iv.  p.  39. 

'  Andocides  de  Mysteriis,  Pott.  Antiq.  b,  i.  c.  26,  p.  194. 
'  Stiernhook. 

*  Cod«  P^Dft],  Liv.  ui.  art.  60. 
«  See  Art  11,  p.  265. 
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(hat  is  to  say,  Mvliereas  div^s  opinions  have  heen  before  this,  time 
in  what  case  (reason  shall  be  said,  and  in  what  not ;  the  king,  ^^  the 
request  of  the  lords  and. commons,  hath  made  a  declaration yck  the 
manner  as  hereinafter  fblloweth ;  that  is  to  say.'  '\ 

All  tbifi  might  well  have  been  omitted.    It  goes  on  thus — 

**  When  a  roan  doth  compass  or  imagine  the  death  of  our  lord 
the  king,  or  of  our  lady  lus  companion,  or  of  their  eldest  spa  amd 
heir ;  or  if  a  mfui  do  violate  (he  king's  companion,  or  the.  king's 
eldest  dai^hter  unmarried,  or  the  companion  pf  the  king's  eldest 
son  and  heir ;  or  if  a  man  do  levy  war  against  our  lord  the  king  iu 
his  re^lm ;  or  be  adherent  to  the  king's  enemies  in  his  realm,  giving 
to  them  aid  and  comfort  in  the  realm  or  elsewhere ;  and  thereof  be 
probably  attainted  of  open  deed  by  the  people  of  their  condition ; 
and  if  a  man  slay  the  chancellor,  treasurer,  or  the  king's  justices '6f 
the  one  bench  or  the  other,  justices  in  feyre  or  justices  of  assizi^,^and 
all  other  justices  assigned  to  hear  and  determine,  beh^g  in' their 
places  doing  their  offices ;  ;  .      v    v 

**  And  it  is  to  be  understood  that  in  the  cases  above  refaeaosed, 
that  ought  to  be  adjudged  treason  which  extends  to  our  lord  the 
king  and  his  royal  majesty ;  and  of  such  treason  the  forfeiture  of 
the  escheats  pertaineth  to  our  sovereign  lord,  as  well  of  the  jand.^ixid 
tenements  holden  of  other  as  of  jiimself. 

'*  And  because  many  other  like  cases  of  treason  may  happen  in 
time  to  come,  which  a  man  cannot  think  nor  declare  at  this  present 
time,  it  is  accorded  that  if  any  other  case  supposed  treason  vyhich 
is  not  above  specified,  doth  happen  before  any  justices^  the  jiis'tices 
shall  tarry  with  any  going  to  judgment  of  the  treason,  till  the  cau^e 
be  showed  and  declared  before  the  king  and  his  parliament,  whether 
it  ought  to  be  adjiidged  treason  or  Other  felony.  And  if  per  case  any 
man  of  this  realm  ride  armed,  covertly  or  secretly,  with  menofarms 
against  any  other,  to  slay  him  or  rob  him,  or  take  him  or  retain  him 
till  he  hath  made  6ne  or  ransom  for  to  have  his  deliverance,  it  is  not  the 
mind  of  the  king  nor  his  council,  that  in  such  case  it  shall  be  judged 
treason,  but  shall  be  judged  felony  or  trespass,  according  to  the  laws 
of  the  land  of  old  time  used,  and  according  as  the  case  requireth."^ 

We  are  at  a  loss  to  imagine  on  what  principle  the  above 
selections  have  been  made  from  the  act  of  Edward  the  Third; 
or  for  what  purpose  all  the  last  part  of  the  quotation  has  been 
recited.  The  question  to  whom  "  the  forfeiture  of  escheats 
pertaineth"  is  wholly  immaterial,  as  the  digest  oontaios  not  one 
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suitable  on  the  subject^  exeept  in  article  7  of  the  chapter  on 
penstlties,  which  enacts  that  nothing  in  that  chapter  contained 
"^  shall  be  deemed  in  any  way  to  affect  any  law  concerning 
forfeiture."'  The  declaration  that  justices  shall  decline  to 
giire  judgment  in  cases  of  doubtful  treason^  ^'  till  the  cause 
bft^howed  and  declared  before  the  king  and  bis  parliament^ 
<«^hether  it  ought  to  foe  adjudged  treason  or  other  felony/' 
frhdd  ho  cori'esponding  enactment  in  the  digest,  relates  rather 
to  the  criminal  procedure  in  cases  of  treason,  than  to  treason 
itself,  and,  unless  the  word  "  parliament"  refers  simply  to  the 
House  of  Lords,  recognizes  a  power  of  passing  ex  post  facto 
law3,  which  is  alike  dangerous  to  the  liberty  of  the  subject, 
and  opposed  to  the  constitution  of  the  realm. 
,  The  remaining  paragraph,  which  asserts  that  men  do  not 
GOttmit  treason  who  ride  out  armed  against  each  other,  is  a 
negative  statement,  which  is  in  no  way  noticed  in  the  positive 
enactment  with  which  the  article  will  pi*esently  be  seen  to 
conclude.- 

-  Tb6  passage  which  makes  it  treason  to  slay  the  chancellor, 
trtasurer,  or  Any  of  the  judges,  "  being  in  their  places  doing 
their  offices,"  should  surely  be  repealed.  These  crimes  should 
ho  ihore  amount  to  treason  than  the  murder  of  a  minister,  a 
^isliop,  a  general,  or  any  other  person  filling  a  public  situation. 
^  The  article  then  proceeds  to  recite  in  the  same  manner  the 
aq'^'oJF  36  Geo.  III.  c.  7,  and  the  act  of  57  Geo.  III.  c.  6, 
wj^iql^  mdies  this  last  act  perpetual,  and  then  declares,  that 
".wbospeyer  sb^ll  commit  any  of  the  treasons  thereinbefore 
mentioned^  and  which  are  contained  in  the  first  two  a*ecited 
fttatuies)  and  shail  thereof  be  attainted  or  convicted  by  due 
t^BTse  of  lawy  shall  suffer  deatb  as  a  traitor." 
'-  Articles^  8,  4^  5>  6,  7,  and  8,  define  the  terms  "  kiiig," 
•*  king's  companion,"  **  eldest  son  and  beiri"  *^  king's  eldest 
daughtei"  unmarried,"  <*  companion  of  the  kitig's  eldest  son 
*fli}d  heir,"  and  '^  violate ;"  but  some  of  these  definitions  afford 
^ly^a  flickenng  light;  Article  4,  indeed,  which  declares  that 
the  ^  kn^-s  companion"  means  '*  the  queen  consort  of  the 
teigning  king  during  coverture/'  is  of  some .  use,i  since  these 
words,  undefined,  might  by  those  uneducated  classes,  who  are 
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expected  by  the  Commissioners  to  study  the  code,  be  pre- 
sumed to  point  at  a  far  less  exalted  personage ;  but  article  5 
is  of  questionable  value.  The  words  of  the  act  of  Edward  III. 
are,  as  we  have  seen,  ^^  when  a  man  doth  compass  or  imagine 
the  death  of  our  lord  the  king,  or  of  our  lady  his  companion, 
or  of  their  eldest  son  and  heir,"  and  the  ambiguity  of  the 
phrase  consists  in  this ;  that  their  eldest  son  is  not  of  necessity 
the  king's  eldest  son.  Put  the  case  that  the  king,  when  Prince 
of  Wales,  had  married,  and  that  his  princess  after  giving  birth 
to  a  son  had  died.  The  prince  marries  again  and  becomes 
king.  Can  the  heir  apparent  be  in  strictness  called  the  eldest 
son  of  the  king  and  ^'  our  lady  his  companion  Y*  The  Com- 
missioners have  not  perceived  this  difficulty,  but  offer  the  fol- 
lowing unmeaning  definition : — ^^  The  terms  ^  eldest  son  and 
heir'  [omitting  the  word  '  their,^  on  which  the  ambiguity  rests], 
contained  in  article  1,  shall  be  deemed  to  signify  the  eldest  son 
of  the  reigning  king,  and  heir  apparent  to  the  crown  for  the 
time  being."  1 

Article  6  affords  an  instance  of  doubtful  grammar,  which 
is  calculated  to  excite  a  smile :— ^^  The  terms  '  the  king's  eldest 
daughter  unmarried,'  contained  in  article  1,  shall  be  deemed 
to  signify  the  eldest  or  only  daughter  for  the  time  being  of  the 
king  who  shall  not  have  been  married." 

Article  10,  which  declares  that  '^  the  terms  *  compass  or 
imagine  the  death,'  contained  in  article  1,  shall  be  deemed  to 
be  applicable  only  to  the  case  of  an  actual  intention  to  kill,"^ 
is  highly  valuable,  as  it  rejects  the  strained  constructions  that 
have  been  put  on  these  words  since  the  trial  of  the  Duke  of 
Norfolk,  at  which  the  counsel  for  the  crown  contended  that 
the  forcible  maintenance  of  the  Queen  of  Scots'  title  was  a 
compassing  of  the  death  of  Queen  Elizabeth,  down  to  the  late 
trial  of  Frost,  when  Chief  Justice  Tindal,  in  his  charge  to  the 
grand  jury,  observed,  that  it  was  not  improbable  that  one 
charge  of  treason  laid  in  the  indictment  would  be  the  com- 
passing and  imagining  the  death  of  the  queen;  as  various 
overt  acts  might  be  stated  in  support  of  it ;  and,  perhaps, 
among  the  rest,  the  levying  war  against  the  queen,  which,  bis 
lordship  added,  '*  has  been  held  by  many  decided  cases  to  be 
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an  overt  act  of  that  species  of  treason,  as  well  as  a  substantive 
treason  in  itselC  ^ 

The  counsel  for  the  crown,  however,  in  exercise  of  a  wise 
discretion,  and  in  accordance  with  the  more  enlightened  views 
of  the  present  day,  omitted  this  count  in  the  indictment  against 
Frost,  and,  by  stating  simply  the  substantive  treason  of  levy- 
ing war  within  the  realm,  aimed  the  first  blow  at  those  con- 
structive enlargements  of  the  penal  law,  which  were  always 
inconvenient,  if  not  dangerous,  and  since  the  passing  of  the  sta- 
tute of  Geoi^e  III.  have  been  wholly  useless  and  unj  ustifiable. 
That  Act  declares,  and  its  declaration  is  recited  in  the  first 
article  of  this  chapter,  that  if  any  person  shall,  within  the 
realm  or  without,  compass,  imagine,  invent,  devise,  or  intend 
death  or  destruction,  maim  or  wounding,  imprisonment  or 
restraint  of  the  person  of  the  king ;  or  to  deprive  or  depose  him 
from  the  style,  honour,  or  kingly  name  of  the  imperial  crown 
of  this  realm,  or  of  any  other  of  the  king's  dominions  or  coun- 
tries ;  or  to  levy  war  against  the  king,  in  order,  by  force  or 
constraint,  to  compel  him  to  change  his  measures  or  counsels, 
or  in  order  to  put  any  force  or  constraint  upon,  or  to  intimidate 
or  overawe  both  Houses  or  either  House  of  Parliament;  or  to 
move  or  stir  any  foreigner  or  stranger  with  force  to  invade  this 
realm,  or  any  other  the  king's  dominions  or  countries ;  and 
such  compassings  &c.  shall  express  by  overt  act,  shall  be  a 
traitor.  It  thus,  as  Lord  Ellenborough  observed  on  Wat- 
son's trial,  in  1817,  ^'declares  those  acts  to  be  substantive 
treasons,  which  had  been,  by  successive  constructions  of  the 
statute  of  treasons,  determined  to  be  the  strongest  and  most 
pregnant  overt  acts  of  the  several  treasons  specified  in  that 
statute,"  and  so  renders  it  altogether  needless  to  rely  on  those 
artificial  constructions  of  the  old  act,  which  nothing  but  abso- 
lute necessity  could  justify.  We  may  here  add  that  Hume, 
ardent  as  he  was  in  favour  of  monarchical  power,  very  justly 
remarks,  that  this  constructive  enlargement  of  the  act  of  Ed- 
ward III.  was  ever  "  considered  as  irregular,  and  as  plainly 
confounding,  by  a  sophism,  two  species  of  treasons,  which  the 
statute  had  most  accurately  distinguished ;'  while  Hallam,  in 
his  Constitutional  History,  ^'  questions  whether  another  in- 
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stance  can  be  found  in  our  jurisprudence  of  giving  so  large  a 
construction,  not  only  to  a  penal,  but  to  any  other  statute.*" 

The  crime  of  levying  war  is  thus  defined  :^ 
Art.  II. 

^<  The  terms  *  levying  war/  contained  in  article  1 ,  as  regards  the 
manner  of  it,  may  consist  not  only  in  the  assembling  of  men  armed  and 
arrayed  in  a  warlike  manner ^  the  enlisting^  drilling  or  marching  of  men, 
the  using  drums,  colours,  or  any  other  of  the  ordinary  pageantry,  ensigns, 
or  outward  circumstances  indicative  of  roar,  but  also  in  any  rising  or 
assembling  of  people,  whether  armed  or  arrayed  in  a  warlike  manner 
or  not,  in  order,  by  dint  of  numbers  or  superior  force,  to  execute 
any  such  treasonable  purpose  as  in  the  next  succeeding  article  is 
specified." 

The  words  marked  in  italics  might  be  omitted. 

Art.  XII. 

"  A  levying  of  war  shall  be  deemed  to  be  a  levying  of  war  against 
the  king,  where  it  is  levied  against  the  person  of  the  king,  or  against 
any  army  or  force  appointed  by  him^  in  opposition  to  his  authority, 
or  with  intent  to  do  him  any  bodily  harm,  or  [to]  impose  any  re- 
straint upon  his  person,  or  to  depose  him,  or  to  dispossess  or  deprive 
him  of  any  portion  of  his  dominions  or  regal  authority,  or  with 
intent  by  force  or  constraint  to  compel  him  to  change  his  measures 
or  counsels,  or  to  put  any  force  or  constraint  upon  or  to  intimidate 
or  overawe  both  Houses  or  either  House  of  Parliament. 

Art.  XUI. 

"  Provided  that  no  assembling  or  rising  of  people  shall,  by  reason 
of  any  illegality  or  generality  of  purpose,  be  deemed  to  amount  to 
a  levying  of  war  against  the  king,  unless  such  assembling  and  rising 
be  with  one  or  other  of  the  several  intentions  specified  in  the  last 
preceding  article." 

To  explain  the  alteration  efiiected  by  this  last  article  we 
must  shortly  refer  to  the  existing  law,  as  correctly  laid  down 
by  Chief  Justice  Tindal  on  the  trial  of  Frost.  "  To  constitute 
high  treason  by  levying  war,"  said  his  lordship,  "  there  must 
be  insurrection ;  there  must  be  force  accompanying  that  in- 
surrection; and  it  must  be  for  the  accomplishment  of  an 
object  of  a  general  nature."^ 

According  to  this  definition,  every  tumultuous  rising  of  people 
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to  e&ct  SQme  general  object,  whether  that  object  be  the 
destruotkm  of  gaining  •  houses,  brothels,  meeting-houses,  or 
inclosures,  is  a  levying  of  war  against  the  Queen ;  and  in- 
deed most  of  these  instances  have,  at  one  period  or  other  of 
our  history,  been  held  to  be  high  treason ;  yet  surely  every 
man  endowed  with  plain  common  sense  must  see  that  this  is 
a  most  forced  and  unnatural  construction  of  the  words  of  the 
act^  and  that  there  is  a  vast  and  palpable  difference  between 
such  outrages  and  insurrections  which  contemplate  the  down- 
M  of  thie  constitution.  We  therefore  rejoice  to  find  that  the 
Commissioners  have  drawn  a  very  proper  distinction  between 
these  two  classes  of  offences. 

Article  19,*  which  enacts,  that  "  no  writing  which  shall 
not  have  been  published  in  contemplation  or  prosecution  of 
some  traitorous  act  or  design  shall  be  deemed  to  be  an  overt 
act' '«(^t?feason>"  is  ambiguously  expressed,  and  contains,  in 
the  language  of  pleading,  a  "  negative  pregnant,"  It  is  open 
to  two  ihterpretations ;  either  that  no  unpublished  writings 
shalf  Constitute  an  overt  act,  or  that  writings,  though  published, 
shall ^  be  held  innocent,  unless  published  in  contemplation  or 
prosecution  of  some  tmitorous  design. 

Article  17,  which  provides  that  an  act  may  be  laid  as  an 
overt  act  of  pne  kit^d  of  ^reason,  though  'V^uch  act  either 
constitutes  or  may  properly  be  alleged  to  be  an  overt  act  of 
any  other  kind  of  treason,''  is  obscure,  since  the  word  "  qon- 
situtes"  may  either  govern  "overt  act,"  or  "other  kind  of 
treason,"  and  moreover  is  misplaced  in  the  present  act,  as  it 
rel^s,  ngt  to  the  crime  of  treason  or  its  punishment,  but  to 
the  mode  of  procedure.  This  last  observation  equally  applies 
to  Article  20,  which  provides  that  where  the  overt  act  is  the 
assassination  of  the  king,  the  trial  and  evidence  shall  be  the 
same  as  in  cases  of  murder.  Indeed  the  Commissioners  have 
omitted  the  corresponding  article,  when  treating  of  misprision 
of  treason,  although  the  acts  of  39  &  40  Geo.  III.  c.  93  and 
5  &  6  Vict.  c.  51,  s.  1,  on  which  article  20  is  founded,  ex- 
pressly include  that  crime. 

Article  21,  which  relates  to  interfering  with  the  succes- 
sion to  the  crown,   declares  that  "  whosoever  knowing   the 
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said  offence  to  be  done,  shall  ^id,  procure,  or  comfort  the 
offender,**  shall  be  guilty  of  treason.  We  have  heard  of  pro- 
curing an  offence,  but  procuring  an  offender  is  a  new  phrase, 
which  is  not  rendered  more  intelligible  by  the  necessity  im- 
posed upon  the  accessary,  of  first  knowing  that  the  act  is 
perpetrated  before  he  procures  its  perpetration.  The  clause 
in  the  act  of  Anne,^  which  is  here  attempted  to  be  embodied, 
is  as  follows  :— "  the  offenders  therein,  their  abettors,  pro- 
curers, and  comforters,  knowing  the  said  offence  to  be  done, 
shall  be  deemed  traitors ;"  the  words,  '*  knowing  the  said 
offence  to  be  done,"  being  clearly  applicable  to  "  comforters" 
only. 

But  the  whole  of  the  clause  might  with  propriety  be  struck 
out,  since  all  principals  in  the  second  degree  and  accessaries 
before  the  fact  have  already  in  the  first  chapter  been  dealt 
with,^  and  comforters  are  thus  provided  for  in  Article  25.' 

"  Whosoever,  knowing  any  treason  (except  such  as  is  comprised 
in  the  last  preceding  article)  to  have  been  committed  by  any  other 
person,  shall  receive,  relieve,  comfort,  or  assist  such  person,  or 
shall  voluntarily  suffer  the  escape  of,  or  shall  rescue,  or  aid,  or 
assist  in  the  actual  escape  of,  such  person  from  lawful  custody,  shall 
be  guilty  of  treason  and  suffer  death  as  a  traitor." 

The  exception  contained  in  this  article  relates  to  the 
crimes  of  forging  the  great  seal  and  other  royal  signets,  which 
are  held  by  the  present  law  to  be  high  treason  :  but  as  these 
offences  have  nothing  in  common  with  those  atrocious  acts 
which  really  endanger  the  established  government,  but  are 
generally  committed  for  the  sake  of  mere  private  fraud,  we 
trust,  and  the  Commissioners  agree  with  us,  that,  in  the  event 
of  a  digest,  they  will  be  transfeired  from  the  head  Treasons 
to  their  more  natural  place  among  the  felonies. 

The  remaining  sections  of  this  chapter  are  as  follows  : — 
Sect.  2.  Misprision  of  Treason.  Sect.  3.  Offences  against  the 
Queen's  person,  authority,  or  government,  or  against  the  Con- 
stitution, inferior  to  Treason.  Sect.  4.  Offences  relating  to 
the  Election  of  Members  of  Parliament  or  of  Bodies  Politics. 
Sect.  5.  Illegal  Petitioning.     Sect.  6.  Offences  relating  to 

1  1  Aon.  St.  2,  c.  17,  s.  3.  >  See  Art.  14,  quoted  at  p.  26,  ante.- 
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the  Army  and  Navy.  Sect.  7.  Offences  relating  to  Prisoners 
of  War.  Sect.  8.  Offences  relating  to  Service  under  Foreign 
Powers.  Sect.  9.  Unlawful  Arming.  Sect.  10.  Unlawful 
Combinations  and  Confederacies.  Sect.  1 1 .  Libels  on  Foreign 
Dignitaries.     Sect.  12.  Scandalum  Magnatum. 

We  shall  cite  the  articles  on  illegal  petitioning,  as  the  law, 
which  was  passed  immediately  after  the  Restoration,  is  now 
little  known,  but  from  certain  events  which  have  lately  oc- 
curred in  Ireland,  deserves  to  be  more  so. 

Art.  I.i 

**  Whosoever  shall  solicit^  labour,  or  procure  the  getting  of  hands 
or  other  consent  of  any  persons,  above  the  number  of  twenty  or 
more,  to  any  petition,  complaint,  remonstrance,  declaration,  or  other 
address  to  the  Queen,  or  both  Houses,  or  either  House  of  Parlia- 
ment, for  alteration  of  matters  established  by  law  in  church  or 
state,  unless  the  matter  thereof  have  been  first  consented  unto  and 
ordered  by  three  or  more  justices  of  that  county,  or  by  the  major 
part  of  the  grand  jury  of  the  county,  or  division  of  the  county, 
where  the  same  matter  shall  arise,  at  their  public  assizes  or  general 
quarter  sessions ;  or  if  arising  in  London,  by  the  Lord  Mayor, 
aldermen,  and  commons  in  common  council  assembled ;  or  shall 
repair  to  her  Majesty,  or  both  or  either  of  the  Houses  of  Parliament, 
upon  pretence  of  presenting  or  delivering  any  petition,  complaint, 
remonstrance,  or  declaration,  or  other  addresses,  accompanied  with 
excessive  number  of  people,  or  at  any  one  time  with  above  the 
number  of  ten  persons,  shall  incur  the  penalties  of  the  d6th  class. 

Art.  IL 

"  Nothing  in  the  last  preceding  article  contained  shall  be  con- 
strued to  extend  to  debar  or  hinder  any  person  or  persons,  not 
exceeding  the  number  of  twenty  aforesaid,  to  present  any  pu))lic 
or  private  grievance  or  complaint  to  any  member  or  members  of 
parliament,  after  his  election  and  during  the  continuance  of  the 
parliament,  or  to  the  Queen,  for  any  remedy  to  be  thereupon  had ; 
nor  to  extend  to  any  address  whatsoever  to  her  Migesty,  by  all  or 
any  of  the  members  of  both  or  either  Houses  of  Parliament  during 
the  sitting  of  parliament,  but  that  they  may  enjoy  their  freedom  of 
access  to  her  Majesty  as  heretofore  hath  been  used." 

Article  I.  of  section  9,^  which  relates  to  unlawful  arm- 
ing, though  a  sufficiently  accurate  copy  of  the  act  of  60 
Geo.  III.  &  1  Geo.  IV.  c.  1,  s.  1,  is  badly  expressed  :  "  Who- 
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soever  shall  be  present  at  or  attend  any  meeting  or  assembly 
of  persons  for  the  purpose  of  training  or  drilling  themselves, 
&c.  without  any  lawful  authority  from,  &c.  for  so  doing,  for 
the  purpose  of  training  and  drilling  any  other  person,  &c. ;  or 
shall  [omitting  all  notice  of  lawful  authority]  train  or  drill 
any  other  person,  &c.,  shall  incur,  &c." 

**  A  meeting  or  assembly  of  persons  for  the  purpose  of 
training  or  drilling  themselves,"  is  cei*tainly  not  a  neat,  if  an 
intelligible  form  of  expression  ;  we  arc  left  in  the  dark  as  to 
whether  the  *^  lawful  authority"  applies  to  the  individual  at- 
tending or  to  the  assembly  in  general ;  while  the  last  para- 
graph, if  literally  interpreted,  would  render  every  serjeant  in 
her  majesty's  service  liable  to  transportation. 

In  the  section  which  relates  to  unlawful  combinations,^ 
article  5  affords  but  an  indifferent  specimen  of  grammar. 
**  Whosoever,  having  been  convicted  of  knowingly  permitting 
any  meeting,"  &c.  in  his  house,  ^*  shall  for  any  such  offence 
committed  after  the  date  of  his  conviction  for  such  first 
offence,  be  deemed  guilty,  kc.*'  Art.  7  is  drawn  in  the  same 
form.  See  also  Art.  I,  sect.  6,  p.  126,  and  Art.  16,  p.  165, 
for  other  grammatical  errors  of  a  kindred  nature. 

Section  12,  which  declares  that  whosoever  "  shall  devise, 
speak,  or  tell  any  false  news,  lies,  or  other  such  false  things 
of  prelates,  dukes,  earls,''  &c.  shall  be  imprisoned,  &c.  should 
be  omitted,  not  only  because  the  law  is  obsolete, — the  Duke 
of  Richmond,^  in  the  eighth  year  of  the  reign  of  Queen  Anne, 
being,  we  believe,  the  last  peer  who  had  recourse  to  it, — but 
because  scandalum  magnatum  was  never  an  indictable  offence, 
but  was  punishable  by  proceedings  in  the  nature  of  a  qui  tam 
action. 

Chapter  III.,  which  treats  of  offences  against  religion  and 
the  established  church,  will  not  detain  us  long,  as,  although  it 
occupies  twenty  folio  pages  in  the  digest,  its  really  important 
provisions  might  be  contained  in  a  single  page.  The  Com- 
missioners, in  speaking  of  recusancy,  which  alone  takes  up 
seventy  articles,  make  the  following  sensible  observations  : — 

**  The  case  stands  thus :  previously  to  the  Toleration  Acts  it  was 
deemed  to  be  proper  to  enforce  by  rigid  laws  attendance  at  the 
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Established  Church,  not  merely  by  the  professed  members  of  the 
Church,  but  also  by  Roman  Catholics  and  dissenters.  With  this 
view  penalties  were  accumulated  on  each  other  by  a  multitude  of 
statutes  inflicting  on  recusants,  particularly  on  Popish  recusants, 
various  and  very  severe  penalties.  A  change  in  public  policy  has, 
since  the  framing  of  those  statutes,  introduced  a  system  of  almost 
universal  toleration,  as  regards  both  Roman  Catholics  and  Pro- 
testant dissenters. 

"  The  legal  machinery  by  which  this  great  change  has  been 
effected,  has,  however,  been  of  the  most  inartificial  kind;  the 
ancient  penal  statutes,  with  their  accumulated  penalties,  have  been 
lefl  unrepealed,  although  subject  to  relief,  in  the  case  of  Protestant 
dissenters,  by  complying  witli  the  provisions  of  the  statutes,  1 
W.  &  M.  St.  1,  c.  18,  and  5%  Geo.  III.  c.  155,  and  in  the  case  of 
Roman  Catholics,  by  subscribing  the  oath  contained  in  the  statute 
10  Geo.  IV.  c.  7,  and  in  addition,  in  some  cases,  complying  with 
the  provisions  of  the  statute  31  Geo.  III.  c.  32. 

**  The  principal  effect,  therefore,  of  all  these  unrepealed  statutes, 
and  this  complicated  system  of  penalties,  is  to  compel  the  sub- 
scription to  the  declarations  and  tests  provided  by  the  Toleration 
Acts.  Regarding  the  effect  to  be  thus  produced  by  so  many  statutes 
in  a  mere  technical  point  of  view,  we  think,  that  this  object  might 
be  attained  by  much  more  simple  means ;  and  we  regret  the 
necessity  we  are  under  of  submitting,  as  part  of  the  existing  law, 
so  many  complicated  statutes  and  lists  of  penalties  and  disabilities, 
no  longer  of  any  real  practical  use  beyond  that  which  we  have 
suggested."^ 

The  fourth  chapter,  under  the  section  headed  "  omissions 
to  discharge  public  duties,"  contains  two  articles  which  de- 
serve serious  attention. 

Art.  XII. 

"  Whosoever  shall  wilfully  disobey  any  statute  of  the  realm  by 
doing  any  matter  or  thing  prohibited  to  be  done,  or  omitting  any 
matter  or  thing  commanded  to  be  done,  shall  incur  the  penalties  of 
the  39th  class,"  [that  is,  shall  be  liable  to  imprisonment  not  exceed- 
ing three  months,  or  fine  at  discretion,  or  both.] 

Art.  XIII. 

<*  The  rule  contained  in  the  last  preceding  article  shall  not  apply, 
where  any  mode  of  proceeding  shall  be  specially  prescribed  or 
penalty  imposed,  in  respect  of  disobedience  by  the  same  statute,  or 
shall  be  exclusively  prescribed  by  some  other  statute."^ 

»  P.  3,  «  P.  166, 


38  The  Seventh  Criminal  Law  Report. 

It  will  be  seen  that  while  article  12  lays  down  a  general 
rule  of  equal  justice  and  expediency^  article  13  limits  its  ope- 
ration to  those  cases  where  no  specific  mode  of  proceeding, 
other  than  by  indictment,  is  prescribed.  It  thus  annuls  that 
oppressive  doctrine  of  cumulative  penalties,  under  which  a 
prosecutor  may  now,  in  many  cases,  proceed  either  by  indict- 
ment or  by  summary  conviction,  as  he  shall  consider  this  or 
that  course  best  calculated  to  harass  the  defendant. 

Accoi*ding  to  the  present  law,  if  a  statute  prescribe  a  sum- 
mary punishment  for  an  offence  already  indictable  at  common 
law,  the  defendant  is  liable  either  to  an  indictment  at  common 
law  or  to  a  conviction  under  the  act  ;^  and  in  like  manner,  if 
a  statute  create  a  new  offence,  and  a  subsequent  Act  or  a  sub- 
sequent clause  of  the  same  Act  ordain  a  specific  course  of 
proceeding  in  the  event  of  disobedience,  the  prosecutor  may 
either  adopt  that  course,  or  proceed  by  indictment.'  If,  how- 
ever, the  same  clause  which  creates  the  offence  also  prescribe 
the  manner  of  enforcing  the  penalty,  that  manner  must  be 
pursued,  and  the  party  offending  cannot  be  indicted.*  "This 
distinction,"  as  the  Commissioners  very  properly  observe, 
"does  not  rest  on  any  sound  or  intelligible  principle,'*  and  they 
therefore  propose  that  "  where  a  statute  commanding  or  pro- 
hibiting a  thing  to  be  done,  also  (although  in  another  part  of 
the  statute)  annexes  a  penalty  to  disobedience,  such  penalty 
ought  to  be  regarded  as  the  proper  legislative  measure  of 
punishment."* 

Under  the  head  "Contempts  against  Courts  of  Justice,"  the 
Commissioners  include,  in  one  article,  the  offence  of  assaulting 
a  superior  judge  whilst  acting  in  his  judicial  capacity,  and 
that  of  striking  any  other  person  in  the  presence  of  such 
judge,  both  which  crimes  are  made  punishable  by  imprison- 
ment not  exceeding  three  years,  and  fine  at  discretion.  By 
the  next  article,  a  party  endeavouring  to  rescue  any  prisoner 
in  the  presence  of  such  judge,  is  rendered  liable  to  trans- 
portation for  seven  years.  These  punishments  do  not  appear 
to   be   founded   on  any   consistent    principle.     The   latter 

»  R.  V.  Robinson,  2  Burr.  799;  R.  v.  Cailile,  3  B.  &  A.  161. 

9  2  Hale,  P.  C.  171 ;  R.  v.  Wright,  1  Burr.  543. 

f  R.  V,  Robinson,  2  Burr.  806 ;  R.  v.  Buck,  1  Stra.  679,  *  P.  11. 
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offence  is  now  punishable  by  imprisonment  for  life  and  for- 
feiture of  goods  absolutely,  and  of  the  profits  of  land  during 
the  offender's  life ;  and  the  former  offence  subjects  the  delin- 
quent to  the  additional  penalty  of  the  loss  of  his  right  hand. 
It  is  clear  that  these  punishments  are  far  too  severe ;  but  the 
Commissioners  have  not  reduced  the  scale  in  proportion  to 
the  relative  magnitude  of  the  offences.  Striking  a  judge  is 
clearly  a  crime  of  a  more  serious  character  than  rescuing  or 
endeavouring  to  rescue  a  prisoner  in  his  presence,  while  the 
committing  of  a  simple  assault  in  a  court  of  justice  would 
probably  be  considered  by  most  people  as  amply  punished  by 
a  year's  imprisonment.  Besides,  the  words  in  the  article, 
''shall  strike  any  person,"  do  not  exclude  a  blow  which  self- 
defence  may  render  necessary.  We  are  the  more  surprised 
at  this  omis^on,  as  the  Commissioners,  in  a  note,  ''  conceive 
tlisit,  at  the  present  day,"  such  a  blow  ''  would  be  held  to  be 
a  justification."^ 

The  following  is  the  definiticm  of  perjury  contained  in  arti- 
cle 5  of  section  4,  which  relates  to  offences  by  and  concerning 
witnesses. 

«*  To  the  crime  of  perjury  it  is  essential — ^first,  that  an  oath  be 
lawfully  adminbtered  by  competent  authority  to  a  party  as  a  wit- 
ness or  deponent  in  some  judicial  proceeding,  or  on  some  other 
occasion  where  an  oath  is  imposed,  required,  or  sanctioned  by  law ; 
secondly,  that  the  party  swear  affirmatively  or  negatively  as  to 
some  fact  or  thing,  past  or  present,  material  to  such  proceeding,  or 
on  such  other  occasion,  or  to  his  belief  as  to  such  fact  or  thing, 
knowing  that  which  he  swears  to  be  false,  or  not  knowing  it  to  be 
trucks 

This  passage  introduces  a  material  amendment  on  the 
existing  law,  according  to  which  perjury  can,  in  strictness,  be 
committed  only  in  some  judicial  proceeding,  and  it  is  there- 
fore necessary,  every  sessions,  to  introduce  in  all  acts  requiring 
oaths  to  be  taken  on  occasions  not  judicial,  specific  clauses, 
which  enact  that  persons  taking  these  oaths  falsely  shall  incur 
the  penalties  of  perjury.  The  statutes  which  relate  to  this 
offence  are  consequently  very  numerous,  and  the  means  of  as- 
certaining whether  any  particular  falsehood  rendera  the  party 
liable  to  an  indictment,  proportionably  troublesome.    We  are 

»  P.  49.  *  P.  164. 
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inclined  to  think  that  this  definition  mighty  with  advantage,  be 
further  extended ,  so  as  to  include  all  cases  of  false  declarations, 
which  are  not  provided  for  by  the  act  of  6  &  6  Will.  IV;  c.  62, 
and  article  16  of  the  digest. 

Article  9  declares  that  whosoever  shall  commit  the  crime 
of  subornation  of  perjury  shall  incur  the  same  penalties  as  the 
party  who  commits  perjury,  and  article  10  defines  subornation 
of  perjury  as  "the  wilfully  procuring  any  person  to  commit 
the  crime  of  perjury  as  hereinbefore  defined/'*  These  articles 
should  be  struck  out,  as  the  offence  is  clearly  comprehended 
in  the  general  provision  relative  to  accessaries  before  the  fact, 
which  is  contained  in  the  first  chapter.  By  the  present  law, 
subornation  of  perjury  is  properly  recognised  as  a  distinct 
offence,  since  perjury  is  a  misdemeanor,  and  in  misdemea- 
nors there  are  no  accessaries ;  but  as  the  Commissioners 
propose  to  extend  the  doctrine  of  accessaries  to  all  indictable 
offences,  they  virtually  abolish  subornation  of  perjury,  and 
render  every  person  a  perjurer  who  procures  perjury  to  be 
committed. 

Article  12  is  curious. 

"  Whosoever  shall  endeavour  to  procure  any  other  person  to  give 
any  particular  evidence  which  the  party  so  endeavouring  knows  to 
be  false,  or  does  not  know  to  be  true,  shall  incur  the  penalties  of  the 
21st  class."2 

If  this  were  the  law,  there  is  not  an  attorney  or  attorney's 
clerk  in  the  kingdom,  who  would  not,  at  the  close  of  every 
cause  which  he  conducted,  be  liable  to  imprisonment  for  three 
years,  and  fine  at  discretion.  Article  1,  also,  of  the  next  sec- 
tion, will  probably  startle  our  readers. 

"  Whosoever  shall  resist  and  prevent,  or  endeavour  to  prevent  the 
lawful  apprehension  of  himself  or  any  other  person,  for  or  by  reason  of 
any  of  the  causes  specified  in  article  13  [it  should  be  article  14]  of 
section  2  of  this  chapter,  shall  incur  the  penalties  of  the  26th  class.*** 

We  know  that  the  25th  section  of  the  act  of  9  Geo.  IV.  c.  31, 
enacts,  that  whoever  shall  assault  any  person  with  intent  to 
prevent  the  lawful  apprehension  of  himself  or  of  any  other 
person,  shall  be  imprisoned  for  any  term  not  exceeding  two 
years ;  but  we  have  been  unable  to  discover  where  the  Com- 

»  p.  165.  «  P.  165.  »  P.  166, 
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missioners  learned  that  the  mere  endeavour  to  escape^  which 
oflTence  would  be  corapleted  by  attempting  to  slip  out  by 
the  back  door,  when  the  officer  of  justice  was  knocking  at  the 
front,  would  subject  the  unfortunate  runaway  to  a  similar 
punishment.  Article  2  is  drawn  in  the  same  form,  and  indeed 
the  whole  of  the  section  relating  to  escapes  requires  much 
careful  revision. 

In  the  chapter  relating  to  offences  against  the  public  peace, 
is  an  article  calculated  to  render  the  office  of  a  postman  any 
thing  but  an  enviable  situation.^ 

"  Whosoever  shall  send,  deliver,  or  cause  to  be  received  [as  it 
seems  whether  knowingly  or  not],  any  letter  or  writing,  &c.  threat- 
ening to  murder  any  one,  &c,  shall  incur  the  penalties  of  the  7th 
class." 

Again,  article  8  of  chapter  7,^  which  is  founded  on  section  7 
of  2  Will.  IV.  c.  34,  declares  that,  "  whosoever  shall  tender, 
utter,  or  put  off  any  such  false  or  counterfeit  coin,  as  in  the 
last  preceding  article  is  mentioned,  and  shall  at  the  time,"  &c. 
(stating  aggravating  circumstances),  shall  incur,  certain  penal- 
ties ;  but  the  important  words  '^  knowing  the  same  to  be  false 
and  counterfeit,"  are  omitted  ;  and  a  similar  omission  may  be 
found  near  the  end  of  article  3,  section  6,  chapter  8,*  while  an 
article  at  p.  192,  which  professes  to  embody  the  181st  section 
of  6  &  6  Vic.  c.  36,  leaves  out  half  of  that  section,  and  garbles 
the  remainder. 

At  the  end  of  the  chapter  relating  to  public  records  and 
registries,  is  the  following  comprehensive  article : 

"  Whosoever  shall  wilfully  forge,  destroy,  corrupt,  or  injure  any 
other  public  register  or  book,  appointed  by  law  to  be  made  and  kept, 
or  any  entry  therein,  shall  incur  the  penalties  of  the  24th  class."' 

This  is  good  so  far  as  it  goes,  and  indeed  might  render  un- 
necessary many  special  provisions  contained  in  previous  arti- 
cles, but  it  should  certainly  have  included  the  following  words, 
"  or  shall  wilfully  certify  or  utter  any  writing  as  and  for  a  true 
copy  of  such  public  register  or  book,  or  of  any  entry  therein, 
knowing  such  writing  to  be  counterfeit  or  false." 

Among  the  offences  against  public  health  we  find,  that 
"  whosoever  shall  hnowingly  expose  himself  or  any  other  per- 

»  P.  176.  a  p.  177.  «  P.  193. 
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son,  whilst  labouring  under  any  infectious  or  contagious  dis- 
ease,  in  any  public  thoroughfare^  &c.  shall  incur,  &c."^  Now, 
without  wishing  to  raise  a  smile  on  the  dubious  language  here 
employed,  we  may  observe  that  this  article  makes  no  provision 
for  a  case  of  necessity,  while  it  is  obvious  that  necessity  would, 
by  the  present  law,  be  a  defence  to  an  indictment  for  this 
offence.  See  the  observations  of  Lord  Ellenborough,  C.  J., 
in  R.  v.  Vantandillo,  4  M.  &  Sel.  p.  76,  and  R.  v.  Burnett, 
id.,  p.  274. 

In  treating  of  nuisances,  the  Commissioners  are  singularly 
unfortunate.    Article  3  is  as  follows  :^ 

<*  Whosoever  shall  [omitting  unlawfully]  destroy  or  damage  any 
gaol,  bridge,  springy  well,  highway,  &c.  lawfully  used  or  enjoyed  by 
the  queen's  subjects ;  or  shall  do  any  act  whereby  the  queen's  sub- 
jects are  unlawfully  hindered,  &c.  or  obstructed  in  the  using  or 
enjoying  any  of  the  matters,  &c.  in  this  article  mentioned,  or  whereby 
tie  use  or  enjoyment  of  any  such  matters,  &c.  is  [omitting  unlawfully] 
diminished  in  value  or  rendered  less  sqfe^  secure  or  convenient,  shall 
incur  the  penalties  of  the  ^4th  class." 

Imagine  the  consternation  which  this  clause,  wh^i  '^  duly 
promulgated,*'  would  create  among  the  commissioners  of 
sewers,  the  hackney  coachmen,  the  cabmen,  the  painters  and 
the  builders.  The  shares  of  the  wood  pavement  and  gas  com- 
panies would  soon  be  at  a  fearful  discount ;  and  no  man  could 
erect  a  scaffold  in  the  street,  though  his  house,  if  he  did  not, 
would  fall  about  his  ears. 

Our  readers  will  further  observe  that,  by  this  unhappy 
article,  a  man  is  liable  to  imprisonment  for  two  years,  who, 
lawfully  or  unlawfully,  shall  "  do  any  act  whereby  the  use  or 
enjoyment  of  a  spring  or  well  is  diminished  in  value,  or  ren- 
dered less  convenient."  Then  comes  article  7,  which  enacts 
that  "  whosoever  shall  maliciously  corrupt  or  defile  any  well 
or  spring  of  water,  used  and  enjoyed  by  the  public,  shall  be 
imprisoned  for  a  period  not  exceeding  six  months.** 

"  My  Lords,"  said  a  youthful  counsel  in  the  Court  cTf  Queen's 
Bench,  "  I  have  seventeen  more  points  on  the  construction  of 
this  statute,  to  which  I  pray  your  Lordships'  attention." 
"  Give  us  one  of  your  best,  sir,"  was  Lord  Tenterden's  judicial 
reply.    We  feel  that  our  readers  must  long  since  have  been 

»  P.  209,  «  P.  210. 
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disposed  to  adopt  this  answer  and  to  apply  it  to  ourselves. 
We  therefore  hasten  to  the  chapter  on  fraudulent  appropria- 
tions, merely  observing,  as  we  pass,  that  sections  26,  27,  28, 
and  29  of  7  Will.  IV.  &  1  Vict.  c.  36,  which  relate  to  letter 
stealing,  and  are  embodied  in  the  digest  at  p.  221,  are  highly 
inconsistent  with  each  other;  that  the  law  respecting  rape  is 
clumsily  expressed,^  and  that  article  42,  at  page  236,  by 
making  it  criminal  to  **  imprison  any  person,'*  would  go  far  to 
neutralize  the  effect  of  the  digest. 

The  18th  chapter  commences  with  a  definition  of  theft, 
which,  whatever  be  its  merits,  is,  we  fear,  an  instrument  far 
too  fine  for  ordinary  use.     It  is  in  these  words' — 

Art.  I. 
"  Theft  consists  in 

1st.  A  taking  and  removing  of  some  thing. 

^.   Being  of  the  property  of  some  other  person,  and  of  some 

value. 
3d.    Without  consent  to  transfer  the  right  of  property  given 
by  a  person  authorised  so  to  consent,  or  notwith- 
standing consent  so  given,  if  such  consent  be  obtained 
by  intimidation. 
4tb,  And  also  without  consent  to  part  with  the  possession 
given  by  a  person  authorised  so  to  consent,  or,  not- 
withstanding consent  so  given,  if  such  consent  shall 
be  obtained  by  intimidation  or  fraud. 
5th.  With  intent  to  despoil  the  owner,  and  fraudulently  ap- 
propriate the  thing  taken  and  removed." 
We  can  readily  imagine  the  blank  dismay  of  the  Common 
Seijeant,  if  directed  to  examine  every  case  of  trifling  larceny 
by  this  test. 

Article  6  is  valuable,  as  it  extends  the  law  of  theft  "  to  pro- 
perty severed  from  the  realty,  although  it  be  severed  at  the 
time  and  for  the  purpose  of  taking  and  removing  the  same." 

By  article  34,  simple  theft  is  punishable  with  imprisonment 
for  any  term  not  exceeding  two  years,  and  if  the  oflPender  be 
a  male,  with  discretionary  whipping. 
Article  35  is  as  follows  :^ 

"  The  crime  of  theft  shall  be  deemed  to  be  aggravated — 
"  1st.  If  it  be  attended  with  the  violation  of  any  repository  or 
place  of  security,  that  is  to  say,  with  the  breaking  into  or  opening 

1  See  p.  234,  and  articles  20, 22, 26  and  27,  <  p.  243, 
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of  any  chest,  drawer,  box,  or  other  repository,  containing  the  thing 
stolen ;  or  with  an  entry  into  any  building,  court  yard,  or  other 
inclosed  place,  where  the  thing  so  stolen  is  deposited,  or  otherwise 
than  by  the  ordinary  door-way,  gate-way  or  entrance,  the  same  re- 
spectively being  open  ;  or  with  the  breaking,  severing,  unloosing  or 
removing  of  any  artificial  fastening,  tie,  or  impediment,  intended  to 
protect  or  secure  the  thing  stolen. 

"  2d.  If  it  be  effected  by  means  of  or  attended  with  deception ; 
that  is  to  say,  with  any  false  statement  or  other  device,  made  or 
used  to  deceive,  for  the  purpose  of  accomplishing  the  theft. 

"  Sd.  If  it  be  committed  in  concert  with  any  accomplice. 

"  4th.  If  the  property  stolen  be  of  the  value  of  1/.  or  more." 

Articles  36,  37  and  38,  give  increased  punishments,  varying 
in  amount,  as  the  theft  is  attended  with  one  or  more  of  these 
aggravations.  Other  aggravations  are  then  introduced  with 
respect  to  the  crime  of  stealing  in  a  dwelling-house,  &c.  We 
deem  these  alterations  manifest  improvements  on  the  old  law. 
Simple  theft  is  an  offence  which  evinces  less  moral  guilt,  and 
is  infinitely  less  dangerous  to  society  than  the  same  crime 
when  effected  by  numbers,  which  includes  the  substantive 
offence  of  conspiring;  or  accompanied  by  violence,  which  dis- 
plays greater  determination  of  purpose  in  the  criminal,  and 
causes  more  alarm  to  the  public.  To  mark,  therefore,  no 
legislative  distinction  between  these  crimes,  but  to*  comprehend 
them  all  within  one  sweeping  provision  as  to  punishment,  "  is 
productive,"  as  the  Commissioners  very  justly  observe,  "  of 
several  evil  consequences.  It  tends  to  engender  the  opinion, 
that  as  the  law  makes  no  distinction,  none  in  reality  exists ; 
the  consequence  of  which  is,  that  whilst  many,  for  compara- 
tively trivial  offences,  are  punished  with  an  undue  degree  of 
severity,  offenders  are  not  deterred  from  the  perpetration  of  the 
more  heinous  offences  included  within  the  same  class,  by  the 
dread  of  enhanced  punishment."  *  "  The  laws  of  other  nations, 
ancient  as  well  as  modern,  recognize  distinctions  of  this  na- 
ture ;"^  and  the  legislature  has  on  several  late  occasions,  for 
instance,  in  the  acts  relating  to  robbery,  arson,  and  night 
poaching,  adopted  the  same  principle. 

Article  64,*  which  relates  to  workmen  removing  or  conceal- 
ing ore  in  Cornish  mines,  might  well  comprehend  all  miners, 
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while  section  89^  which  declares  that  members  of  certain  bank- 
ing copartnerships  may  be  guilty  of  theft  or  embezzlement,  in 
fraudulently  appropriating  the  property  of  the  copartnership, 
might,  with  great  public  advantage,  be  extended  to  all  corpo- 
rations, joint  stock  companies,  and  other  societies,  as  well  as 
to  trustees.  The  case  of  Astley,  who  was  charged  the  other 
day  with  stealing  the  plate  of  the  Junior  United  Service  Club, 
proved  the  necessity  for  such  an  extension. 

Perhaps  an  article  might  also  be  introduced  into  the  digest, 
visiting  with  mild  castigation  the  present  popular  ofTeiice  of 
umbrella  stealing. 

In  the  last  chapter  of  the  act,  penalties  are  divided  info 
forty-five  classes,  which  are  just  three  times  the  number  pro- 
posed by  the  Commissioners  in  the  fourth  Report.  Why  this 
enlargement  of  the  original  plan  has  been  adopted  we  know 
not,  but  we  can  see  no  benefit  derivable  from  it.  The  first 
two  classes  relate  to  death,  the  next  fifteen  to  transportation, 
the  next  twenty-four  to  imprisonment,  and  the  last  four  to 
fines.  Out  of  this  number,  nine  classes  enact  absolute  penal- 
ties, two  fix  one  year  as  the  minimum  of  imprisonment,  and  the 
remainder  give  a  discretionary  power  of  reducing  the  punish- 
ment to  any  extent. 

The  first  class  relates  to  the  punishment  of  traitors,  and 
enacts,  that  "  the  offender,  if  a  male,  shall  be  drawn  on  a 
hurdle  to  the  place  of  execution,  there  hanged,  and  afterwards 
the  head  shall  be  severed  from  the  body  of  such  offender,  and 
the  body,  divided  into  four  quarters,  to  be  disposed  of  as  her 
Majesty  shall  think  fit,  &c."2 

This  is  a  barbarous  and  disgusting  punishment,  which  can 
have  no  possible  effect  in  deterring  men  from  the  commission 
of  treasons,  but  only  tends  either  to  excite  a  dangerous  sym- 
pathy towards  the  sufferer  in  the  minds  of  the  uneducated,  or 
to  deaden  and  brutalise  their  natural  feelings.  We  trust  that, 
ere  long,  this  stigma  of  our  law  will  be  blotted  out,  and  that 
the  only  difference  between  the  punishment  of  the  traitor  and 
the  murderer  will  be,  that  the  former,  in  addition  to  the  loss 
of  life,  shall  forfeit  all  his  property,  real  and  personal,  from 
the  time  of  the  commission  of  the  crime  for  which  he  suffers. 
We  are  anxious  that  the  law  of  forfeiture  should  still  apply 
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to  the  traitor,  because  we  think  that  the  dread  of  this  law 
might,  in  his  case,  have  a  most  salutary  effect.  Treason,  ex- 
cept that  species  which  directly  aims  at  the  life  of  the  sove* 
reign,  is  seldom  dangerous,  unless  men  of  rank  and  property 
join  and  lead  the  insurrection,  and  these  are  the  very  persons 
who  would  be  most  influenced  by  the  fear  of  confiscation. 
Many  an  educated  man,  in  times  of  popular  excitement,  might 
fearlessly  risk  his  life  in  prosecuting  some  treasonable  scheme^ 
the  moral  guilt  of  which  his  enthusiasm  refused  to  allow,  who 
would  pause  in  his  career,  nay,  renounce  the  undertaking,  if 
he  knew  that  the  consequences  of  failure  would  bring  certain 
beggary  on  all  those  whom  he  most  dearly  cherished. 

The  2d  class  is  death ;  the  3d,  transportation  for  life ;  the 
4th,  transportation  for  life  or  for  any  term  not  less  than  seven 
years.  In  the  next  four  classes  the  maximum  of  punishment 
is  the  same  as  in  the  last  class,  but  the  minimum  is  reduced 
in  the  first  to  one  year's  imprisonment,  while  in  the  i^maining 
three  no  minimum  is  stated,  and  the  only  difference  between 
them  is,  that,  in  one,  whipping  is  introduced  in  the  case  of  male 
offenders ;  in  another,  this  additional  punishment  is  not  allowed, 
and,  in  the  last,  fine  at  discretion  is  permitted  as  an  alternative 
penalty.  We  are  happy  to  find  that  the  Commissioners, 
though,  in  accordance  with  the  late  criminal  statutes,  con- 
strained to  adopt  this  method  of  fixing  no  minimum  of  punish- 
ment, do  not  approve  of  the  large  discretion  which  it  affords ; 
indeed  we  are  at  a  loss  to  conceive  how  any  man,  who  has 
attentively  considered  the  subject,  can  fail  to  perceive  the  evil 
consequences  of  such  a  system.  To  say  nothing  of  the  pain- 
ful responsibility  which  it  throws  upon  the  judge,  the  cruelty 
and  injustice  which  it  occasions  are  infinite. 

Could  a  table  be  prepared,  showing,  in  opposite  columns, 
the  different  punishments  inflicted  for  precisely  the  same 
offences,  by  Mr.  Baron  Gurney  and  the  late  Mr.  Justice  Lit- 
tledale,  another  sessions  of  parliament  could  not  pass  without 
the  attention  of  the  government  being  seriously  directed  to  the 
subject.  We  condemn  neither  the  severity  of  the  one  nor 
the  leniency  of  the  other  judge,  but  we  condemn  the  system. 
We  believe  most  firmly  that  both  of  these  learned  men  have 
acted  conscientiously,  with  the  purest  and  best  motives,  but 
we  appeal  to  every  member  of  the  profession,  and  ask  whether 
the  difference  in  the  sentences  is  not  startling  in  the  extreme. 
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If  then  this  be  so^  when  the  sentence  is  pronounced  by  a 
single  judge,  whose  every  act  is  subject  to  public  scrutiny, 
who  has  no  local  prejudice  to  lead  him  astray,  no  personal 
feelings  to  influence  his  conduct,  what  must  be  the  inevitable 
consequences,  when  offenders  are  tried  by  a  numerous,  fluctu- 
ating  and  consequently  irresponsible  body  of  men,  who  grow 
turnips,  preserve  pheasants,  and  have  stacks  of  corn  and 
flocks  of  sheep  of  their  own  ?  A  crime  which,  under  any 
circumstances  of  aggravation,  subjects  the  delinquent  to  trans- 
portation for  life,  can  never,  let  the  mitigating  facts  be  what 
they  will,  be  properly  punished  by  three  months'  imprison- 
ment. We  know  that  some  discretionary  power  of  varying 
the  sentence  must  be  vested  in  the  judge,  but  this  power 
should  be  confined  within  strict  limits.  The  scale  which  we 
should  like  to  see  adopted,  would  be  something  like  the 
following : 
1st.  Transportation  for  life  or  for  a  period  not  less  than  seven 

years. 
2d.  Transportation  for  a  term  not  exceeding  fifteen,  nor  less 
than  seven  years,  or  imprisonment  for  a  term  not  ex- 
ceeding three,  nor  less  than  two  years. 
3d.  Transportation  for  a  term  not  exceeding  ten,  nor  less  than 
seven  years,  or  imprisonment  for  a  term  not  exceeding 
three  years,  nor  less  than  eighteen  months^ 
4th.  Transportation  for  seven  years,  or  imprisonment  for  a  term 
not  exceeding  three,  nor  less  than  one  year. 
The  Commissioners  have  rejected  all  imprisonment  for  a 
period  of  more  than  three  years,  and  in  this  alteration  are  fully 
supported  by  the  present  practice ;  since  on  referring  to  the 
criminal  returns  for  the  five  years  terminating  on  the  1st 
January,  1842,  it  appears  that  out  of  91,920  convicts,  only 
two  have  been  sentenced  to  a  longer  imprisonment  than  three 
years. 

From  the  observations  we  have  made,  and  the  extracts  we 
have  given,  our  readers  may  form  a  tolerable  notion  of  the 
merits  and  defects  of  the  proposed  digest.  They  will  acknow- 
ledge that  the  undertaking  was  one  of  intense  labour  and  of 
great  difficulty,  and  that  so  far  as  relates  to  the  philosophical 
arrangement  of  the  subject,  the  exposition  of  the  existing  law, 
the  classification  of  offences,  the  suggestion  of  real  amend- 
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ments,  and  the  zealous  performance  of  their  arduous  duties^ 
the  Commissioners  are  entitled  to  the  highest  praise*  The 
only  part  of  the  work  in  Vvhidi  they  haVe  *ftiiled  is  in  the 
drawing  of  the  act; — a  comparatively  easy  task;  and  one 
which  requires  little  more  than  a  steady  attention,  to  the 
minytiap  of  detail,  and  that  mechanical  accuracy  of  diction 
which  can  only  be  derived  from  serving  a  long  apprenticeship 
in  the  oflSce  of  a  conveyancer.  Most  of  the  errors  which  we 
have  pointed  out,  and  it  should  be  remembered  that  tbe^e 
are  the  most  reniarkable  in  the  act^  mighty  with  little  trouble  be 
entirely  obviated,  and  very  many  men,  who  would  have  been 
utterly  incapable  of  arranging  t^Iie  digest  in  its. present  fo^m, 
might  now  readily  prepare  it  for  the  sanctiop  of  the  leglsja- 
ture. 

If  the  ministry  would  at  once  deliver  the  aql  into  the 7iap,ds 
of  some  conveyancer  of  recognized  ability,  say,  the  gentle- 
man, if  jhe  stitl  lives,  who,  in  1827,  framed  the  criminal  acts 
for  Sir  Robert  Peel,  and  uniting  with  hiin  some  barrister  well, 
acquainted  with  the  practical  details  of  the  crifniu^l  law, 
would  desire  them  carefully  to  revise  the  whole,  and  draw Jt, 
in  one  uniform  Tanguage,  we.  have  little  doubt  that  the  ^qt 
might  be  ready  for  presentment  to  parliament  during  the  very 
next  sessions.  ... 

The  commission  has  cost  the  country  a  large  sun(i.     A  great 
work  has  been  brought  almost  to  completion,  an<i  it  were  a. 
niggardly  policy  indeed  whjch  should  refuse  the  trifling  ^um 
now  pecessary  to  render  it  efficient.     The  project  (essentially^ 
distinguishable  from  the  general  questjoi)  of  codification)  is. 
one  of  infinite  importance  to  the  p^iiblic ;  it  has  been  riecom? 
mended  not  only  by  the  second  Pitt  but:by  many  of  the  ablest, 
lawyers  this  country  ever  knew.     •*  It  is  sai\ctioned  by  th^, 
example  of  almost  eyery  othej*  civiUzed,iiation.''^     In  France,, 
in  Louisiana,  in  Austria,  Prussia,  Hanover,  Bavaria,  Saxpny , 
Baden,  Wirtemberg,  Lucerne,   Pays-de-Vaud^  Zurick,   and: 
Basle,  criminal  codes  have  either  been  adopted,  or  are  now  in 
the  act  of  being  prepared.     These  considerations  have  removed ., 
the  doubts  we  formerly  entertained,  and  we  now  hope  to  ip^e. 
the  undertaking  put  in  hand  without  delay. 

j.p.T.  ■  \\   ;^,  ^'; 

,  «  Page  14. 
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The  possession  of  the  great  seal  has  ever,  since  the  time  when 
it  was  held  by  laymen,  been  deemed  the  cardinal  point  of 
legal  ambition — the  perfection  of  a  lawyer's  hope.  To  have 
gained  this  prize  in  the  prime  of  life— to  have  been  wooed  by 
his  sovereign  into  its  acceptance — to  have  been  held  worthy 
of  his  choice  by  general  consent,  and  yet  to  have  derived 
from  the  seal,  as  if  there  were  contagion  in  the  touch,  instant 
disappointment,  anguish,  and  death — such  was  the  strange 
and  melancholy  fate  of  Charles  Yorke. 

The  allegory  of  the  eastern  monarch,  devoting  one  day  to 
supreme  felicity,  yet  finding  every  hour  perversely  darkened 
with  chagrin  and  soiTOw — the  fable  of  the  Persian  fruit,  sweet 
to  the  eye  and  ashes  to  the  taste,  were  only  the  image  and 
symbol  of  this  great  lawyer's  unlucky  fate.  Nor  did  his  mis- 
fortunes end  with  life.  The  fact  of  his  perishing  within  three 
days  after  the  public  announcement  of  his  being  Lord  High 
Chancellor,  with  the  patent  of  peerage  lying  exposed  in  the 
chamber  where  he  died,  gave  rise  to  that  violent  suspicion  of  his 
having  fallen  by  his  own  hand,  which,  after  the  lapse  of  half 
a  century,  though  utterly  unfounded,  still  lingers  in  histories, 
memoirs  and  traditions,  darkening  the  memory  and  bhghting 
the  posthumous  feme  of  a  truly  exemplary  man. 

Charles  Yorke,  the  second  son  of  the  great  Lord  Hardwicke, 
was  born  at  his  father's  house  in  Great  Ormond  Street,  Lon- 
don, on  the  10th  of  January,  1723.  His  mother,  daughter 
of  Charles  Cocks,  Esq.,  of  Worcester,  had  hereditary  claim  to 
talent  as  the  niece  of  Lord  Somers,  and  rejoiced  in  a  family 
of  five  sons  and  two  daughters,  not  one  of  whom  disappointed 
their  parents'  hopes.  The  eldest,  Lord  Royston,  illustrated 
the  name  by  various  works  of  literary  merit;  the  third.  Sir 
Joseph  Yorke,  was  rewarded  for  diplomatic  services  of  twenty- 
seven  years  at  the  Hague^with  the  title  of  Lord  Dover;  the 
fifth  becam'e  Bishop  of  Ely ;  whilst  the  second,  the  subject 
of  the  present  memoir,  gave  such  earnest  of  excellence,  that 
we  may  well  believe  a  premature  death  could  alone  have  pre- 
vented his  rivalling  paternal  fc^me  on  the  woolsack, 
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He  was  educated  at  a  private  school  at  Hackney,  under  the 
Rev.  Dr.Newcombe,and  in  June,  1739,  then  in  his  seventeenth 
year,  was  sent  to  Benet  (now  Corpus  Christi)  College,  Cam- 
bridge, where  his  elder  brother  had  been  for  two  years  under- 
graduate, with  the  pains-taking  Dr.  Birch  for  a  private  tutor. 

Few  students  ever  visited  the  banks  of  the  Cam  with  a 
more  ardent  love  of  literature,  or  more  eager  wish  to  imbibe 
the  classical  studies  of  the  place.  The  fountain  of  rewards 
and  honour,  which  has  since  gushed  forth  in  such  a  copious 
stream,  was  then  closely  sealed.  No  members'  prizes — no 
Porson  prize — no  recitations  in  the  Senate  House — no  college 
testimonials  to  stimulate  the  languid  and  nerve  the  emulous. 
On  the  tripos  papers,  before  1755,  the  names  of  the  honoured 
few  seldom  if  ever  appeared,  nor,  previously  to  that  time,  were 
there  any  marks  of  distinction  in  the  registrar's  book  between 
the  wranglers  and  senior  op  times.  The  chancellor's  medals 
were  first  instituted  in  1752;  Dr.  Smith's  prizes,  in  1769; 
and  the  classical  tripos  (pudet  hsec  opprobria  fari),  not  till 
1824.  The  lover  of  the  classics,  in  Yorke's  time,  loved  them 
for  themselves  alone;  the  undergraduate,  who  then  "burnt  with 
the  strong  contagion  of  the  gown,"  must  have  caught  his  in- 
fectious fever  from  the  genius  loci  and  associations  of  the  spot; 
for  though  the  presence  of  books  and  libraries  and  tutors 
might  invite  to  study,  the  libraries  were  rarely  visited,  and  the 
tutors  seldom  taught.  The  contrast,  perhaps,  is  too  strongly 
marked  between  past  sterility  and  present  exuberance — be- 
tween the  former  total  absence  of  emulation,  and  that  plethora 
of  premiums  for  learning  which  almost  degrades  distinction. 
A  suspicion  may  be  entertained  that  Cambridge  men  now 
labour  too  much  for  the  University  Gazette,  and  think  more 
of  the  tripos  paper  and  class  list,  than  of  the  cause  which 
these  pomps  and  gauds  are  designed  to  render  attractive  and 
adorn,  the  mental  culture  and  intellectual  gain.  Great  is  the 
honour  due  to  those  who,  without  any  of  these  factitious  sti- 
mulants, wooed  learning  for  its  own  exceeding  great  reward ; 
in  especial  esteem  by  all  scholars  should  be  held  the  noble- 
man's son,  who,  debarred  from  displaying  his  acquirements  in 
the  Senate  House,  still  laboured  to  accumulate  the  treasures 
"of  hoar  antiquity,"  and  make  the  wisdom  of  past  ages  his  own. 
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By  none  would  the  advice  of  his  favourite  Horace  appear  to 
have  been  more  carefully  Btudied  than  by  Mr.  Yorke : 

"  Et  ni 
Posces  ante  diem  librum  cum  lumine ;  si  non 
Intendis  aniraum  studiis,  et  rebus  honeatis 
Invidid  vel  amore  vigil  torqu^bere." 
For  in  the  volume  before  daylight,  the  pencil  and  pen  in 
hand,  the  well-filled  common-place  book,  he  might  have  been 
striving  against  a  senior  wrangler,  or  contending  for  a  Trinity 
fellowship.    But  the  mighty  race  had  not  yet  commenced  their 
labours,  and  the  Fellows  of  Trinity,  "  Gods !  how  unlike  their 
glorious  sons  of  late,"  are  described  by  their  pugnacious  head, 
Dr.  Bentley,  as — we  quote  his  own  masculine  vernacular — 
"  such  a  parcel  of  stupid  drunken  sots,  that  the  like  was  not 
in  the  whole  kingdom."     Into  this  worshipful  society  Charles 
Yorke  was  the  last  to  seek  admittance ;  nor  did  he  join  fellow- 
ship with  the  Jacobite  roisterers,  the  gold  tufts  of  the  day, 
«*  nought  doing,  saying  little,  thinking  less.'*     Study  was  his 
syren,  and  books  his  dissipations. 

As  a  preparatoiy  trial  of  intellectual  strength,  and  to  im- 
print more  deeply  on  their  minds  some  of  the  immediate 
subjects  of  their  academical  studies,  Mr.  Yorke,  his  brother, 
and  several  literary  friends,  commenced  a  series  of  letters, 
which  were  privately  printed  by  Bettenham,  in  the  years  1741, 
1742  and  1743,  under  the  title  of  Athenian  Letters,  or  the 
Epistolary  Correspondence  of  an  Agent  of  the  King  of  Persia, 
residing  at  Athens,  during  the  Peloponnesian  War;  one  of 
the  most  interesting  college  lucubrations  it  was  ever  our  good 
fortune  to  read.  A  clever  preface,  written  by  Charles  Yorke, 
pretended  that  the  letters  were  translations  from  manuscripts 
in  the  library  at  Fez,  in  the  King  of  Morocco's  dominions, 
where  the  greatest  treasures  of  oriental  learning  are  supposed 
to  lie>  rendered  into  English  by  a  learned  Jew,  and  bequeathed 
on  his  death  to  the  care  of  the  English  consul  at  Tunis. 
The  secret  of  authorship  was  well  kept,  and,  though  after  a 
few  years  the  names  of  the  chief  contributors  might  be  secretly 
whispered  about  in  literary  circles,  it  was  not  till  the  lapse 
of  nearly  half  a  century  that  one  of  the  survivors.  Lord  Hard- 
wicke,  published  the  work,  and  disclosed  the  respective  shares 
of  each.     "  When   a  long  interval  of  time  has  elapsed," 
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aays  the  noble  earl,  "  the  truth  miy  be  o^^ned,  'the  Bllrsifimf 
vanishes;  it  is  a  masquerade  which  has  closed;  the  fkni^y 
dresi^s,ai|d  the  dppi^^  are  returned  to  ilieir  respective  w'aM- 
robea,  and  the  company  ,«valki  abpiut,  again  in  their  prbpbr 
habits.'-  The  weH-read  Bon^.oi ,A^\m^  Ma^r,  yirho  represented 
thef reeverill  oltiBdical  ebameters.^^ltb,  ^ch<  a)laiii)abie  skj^ 
aptltudey  pi^oved  toibe/iuen  oftmai-k.  in  .U^r^t^ra;.  ,th^.  e^l 
himself,  the  Rev.  Dn  Green, -^  late  .Bifihop  Qf.Xijp^)^;  t)l^^ 
Heberden,  Dr.Rooke,  Master  of 'Chrisl'e.CQllege^JQv.^iOb, 
and  Charles  Yorke,  by  whom  the  leading  eharaeteir^.ijbbftioQf 
Cfleander,  the  Persian  envoy,  is  alnaOB*  enAirely-'Snppocted. 
Throughout  his  agreeable  despatches  to  the  court  <)f  Airtaap^ 
erxes,  he  interweaves  the  sayings  and  riiantter^  irfSocttrtfet^ 
Pericles  and  Plato — introduces  dialogiies  With  A^iSd-^tKe 
Socratic  mode  of  refutation  admirably  illustrated  by  ftie'  ati- 
thor,  at  the  expense  of  a  confuted  sophist;'  dissertatiions  {^ug- 
geated  by  the  ethics  and  politics  qf  Aristotle,  and  ^historical 
passages  from  Herodotus  and  Tbucydides*. ,  fhe  replies  fo 
Oleander  describe  what  ispas^ng  At  thp  .court,  pf  P^rsia^  and 
the  letters  of  his  friends'  interweave  .wit)i.|bl|eige^9/eral:n9Xi^tiye 
e^cplanations  of  thfe  manners  ^nd  jeadiagobarao^s.^  t^^e 
other  republic^.  The  plan  is  ex'celiently  odnirivfedfot]  vicbm^ 
and  variety  of  illustration,  and  pbsseitoes  many- advMtiiges 
over  the  popular  travels  6f  Andcharsi^,' which  succeeded  ^ a 
generation  later.  ...     . ,  ..   , 

,  The  close  analogy  between  the  two  work^  iriduced  the  late 
Ijord  Dover,  with  feelings  of  fraternal  pride,  to  transmit  d  copy 
of  the  letters  to  the  Abbe  Barthelemj,  who^  in  a  spirit' bf 
national  politepess,  expressed  his  regret  at  not  having  been 
made  sooner  acquainted  with  such  a  cha,rm}ng  work^  which 
so  compleiely  surpassed  his  own  more  popular  labours^,  and 
would  have  dispensed  with  the  necessity  for  tberp*  ,Tjhe  fol- 
lowing extract  from  one  of  Charles  Yorke's  OQ^tribi^tions 
presents  an  able  defence  of  the  Athenian  punishm^nti  of  ostra- 
cism, followed  by  a  natural  burst  af  indignation  «t  its  ^fii0tt)iar 
atrocity.  -..  ■•..,.'.   .,1m. 

"  *  In  Athens,  let  an  honest  citizen  have  done  atty  ebcYi'adriSitiary 
service  to-day,  he  knows  not  but  he  may  be  ptTniAed'f^ir' it' to- 
morrow. The  whimsical  many,  who  weigh  hotieof  ^eh-  rcfdbliMllonft 
in  the  scale  9f  reason,  fall  naturally  in  with  propqsitibns  of 'dfegfilce. 
Admirable  ministers  are  degraded  and  exiled  from  their  country — ^ 
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fbiTfvJl^?   .To  pi^j^j^  roqmfor  tb^  very  dregs  and  refuse  of  the 
pep^e— ^^  adinit  iipere  df  mUgpgues,  instead  of  able  politicians,  and 
to,  epcphaoge  the  true  prudence  and  sound  eloquence  of  the  one,  for 
the  shallow ,  schemes  and  false  oratory  of'tbe'  bth^r.'     *  The  kw  of 
O^racism/  answered  by  frietid,  'Wliichyotf  would  insinuftte  to 
be  so  .t)aneful  to  tlie  Atlieniati  Intet^sts,  is  &  very  ext;eUe»it  and  wise 
iiistituiion,  ati'd  tnay  be  considered  as  a  stvoag  balirarkto  defeod 
and  pHiieet  Ae  ptn^ity  of  a  I'eiMiblieafi  f^oyerhroenK   It  i^  noc  lightly 
d^  w^totily  <pat  id' «^cbtioti«' since  thbre< must  be  at  least  GOOO 
iSt^t^  tikiQUirwg  ki-ihb  ptujishmeoti   i  Equality  ^'sthe  very  life  p( 
lt'obWi:ioiiweBlth»<an^(you  tnusit:  allow,  th^  by.  the  maxims,  of  a 
jiealous  states  I  soitti^.  dl^trp. may  r^f^spmibly  be  taken  at  superior 
mefiU   ^A  .soul  30,^eva^d  j^  tbpughi^  infsapable  of  moderation,  and 
.^.^^trg-ofglocy.so^pa^siopate  is  hardly  to  be  distinguished  from  a 
.flflige^qu^j^ijfibi^io^.  ^  The  Atlienians  have  always  been  desirous  of 
.^FWrbfpj  tjjipsp  \yho  have  pusheil  themselves  too  forward,  of  reducing 
them  into  t^he  same  raak  with  their  countrymen,  from  which,  per- 
haps. th^\were  at  first  unavoidably  advanced  by  thef  pre-eminence 
of  tneir  characters,  or  the  necessity  of  the  times*     They  reibeiBber 
the  tyranlnv  of  Pisistratus  and   his  sohs,  who!  ^v^re  fomeily  no 
'vA(6r^  than  plain'  citizens  bn  a  ]evel with  the  rest;  diey  hM  always 
In  'view  th6  fiM^  of  E^^iits  and  other  Grecian  colonies ;  they  bear 
'in  irikkd  th«  aspli-mg  t^tn^  (^£  Pausaaias  in  Laceclaemoa;  and  how 
w^  it  possible  tudjiyinie.bat  that  Themi^toclies,  Aristides,  Cymon 
and' P^^ricies -would  embroil  .th^ir  city  ia  d^sension^  and  treat  it  in 
tUei^ame  mannedr*  /.Thia  kind  pf  banishment  hath  nothing  shameful 
or  dishonourable ;  it  is  not  termed  the  punishment  of  iniquity ;  but 
.i^|i^..ii|  fact.ltbe  depiiessipn^  pf  exalted  power.     It  may  be  styled  a 
.gfpflfi  mitigation  of  envy,  for  by  fixing  tins  disgrace  upon  k  su- 
,^'prpme  officer  in  the  comipon wealth,  the  sting  of  malice  can  injure 
him  no  further,  and  the  arrows  of  hatred,  which  were  pointed  at 
him,fose  tfieir  force.'    ft  is  a  sure  method  of  quieting  the  mmdsof 
j'fte'pfeopte,.  ffnd  prevents  thbtii  frorti  prP^eeding  to  measures  of 
^mofe'ylbi^iice 'gainst  tlie  exfle^.     He  is  gnflfered  to  enjoy  his  estate 
''Wit1ii>jit  fdtfi^ilQii^l  W-pcfSB^sae^  the-  rights  and  privileges  of  a 
''titi^,'WHli  lK>pes  tii  ih&lmeritn  of  being  ire-established  in  author- 
-'Ht^.  >' Thd^tiiou'  tHayeBti observe,  that  a  mail  is  aot  at  once  dis- 
ii'tkr^M  4)y  %hi8  istwfrdm  tlie  protctction' of  his  country,  none  of  i;he 
links  which  attach  him  to  her  interest  are  broken ;  he  need  not 
/  .)^b<9t^pce^espr.t  for  succour  to  the  resolutions  of  despair.     Hence  it 
,Jsi(h^,the.f6r^9ns  .whose  names  I  have  recited  never  entered  into 
-^(Wy^M^li»^  P<>!^e4!r^acies  ^g^ins^  ^^^ir  native  Athens,  but  on  the 
J  fljftatTgry,  ^^j^^^e^  ,a»  uni^haken  fidelity  in  its  service.     Again, 
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this  custom  of  ostracism  hath  a  further  good  consequence,  that  it 
effectually  secures  us  from  civil  war  and  bloodshed.  Are  there 
several  who  struggle  at  the  same  time  for  superiority  ?  Do  they 
endeavour  to  distract  the  commonwea.lth  by  different  parties? 
There  seems  no  way  so  effectual  to  dehver  the  constitution  from 
distraction,  as  the  sending  those  out  of  its  bosom  who  can  lay  no 
restraint  on  their  ambition.  Hence  the  frame  of  the  republic 
is  entire/  '  Happy  Athens/  I  exclaimed,  '  that  could'st  find  a 
good  man  zealous  in  thy  service  after  the  banishment  of  Aristides^ 
with  whom  goodness  itself  was  exiled.  Surely  when  so  many,  and, 
I  may  say,  only  virtuous  ministers  have  suffered  by  the  law  of 
ostracism,  it  is  high  time  to  abolish  this  wretched  tool  of  faction 
and  sedition.  A  tree  may  be  judged  of  from  the  fruit  that  it  pro- 
duces,  and  a  law  may  be  known  by  the  effects  derived  from  it.' 
*  Without  doubt,'  interposed  he,  *  but  no  law  can  be  made  to  suit 
every  particular  case.  The  legislature  must  consult  for  that  which, 
upon  the  whole,  is  right.  The  wisest  institutions  are  often  attended 
with  inconveniences,  and  can  you  wonder  that  the  best  law  should 
sometimes  be  followed  by  the  worst  mischiefs  V  *  No,'  returned  I, 
with  some  warmth,  <  no  mischiefs  are  to  be  wondered  at  in  that 
state  where  a  man's  merit,  instead  of  gaining  him  the  love  of  his 
citizens,  recommends  him  to  nothing  but  disgrace.  Good  heavens ! 
can  there  be  a  surer  sign  of  universal  frenzy  in  a  commonwealth, 
than  the  punishing  of  great  virtues  with  a  severity  only  due  to 
the  basest  of  vices,  and  rewarding 'high  services  and  the  noblest 
achievements  with  such  black  unthankfulness !  Are  ye  not  ashamed 
to  punish  this  crime  by  law,  wherever  it  is  found  in  private  persons, 
and  yet  permit  the  imputation  to  remain  upon  the  public  ?  Could 
your  state  be  tried  by  any  other  city,  and  called  to  an  account  for 
its  usage  of  these  excellent  patriots,  your  subtleties  would  stand 
you  in  no  steady  nor  could  your  orators  invent  an  answer.  At  pre- 
sent indeed  you  are  secure  from  the  censure  or  resentment  of  the 
illustrious  shades,  who  were  injured  by  your  ancestors.  No  mur- 
murs of  complaint  are  heard  amongst  them,  but  notwithstanding 
their  tongues  are  silenced  by  the  necessity  of  the  grave,  all  ages 
and  nations  will  agree  to  curse  the  barefaced  ingratitude  of 
Athens." 

In  accordance  with  these  high-toned  moral  reflections  are 
the  remarks  of  the  virtuous  Persian  upon  the  Athenian  mode 
of  disputation,  however  unsuitable  had  they  been  supposed 
to  proceed  from  the  lips  of  a  young  lawyer,  upon  their  satires 
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and  disregard  of  truth.  The  last  image  in  particular,  from 
the  sacred  fire  of  his  altar,  is  one  of  exceeding  beauty. 

'*  I  take  this  faculty  of  discoursing  on  both  sides  of  a  question, 
which  the  sophists  are  fond  of  exerting  themselves  and  communi- 
eating  to  others,  not  to  be  so  hurtful  to  science,  as  dangerous  to 
virtue.  It  tempts  us  to  lay  aside  sincerity,  and  to  varnish  over 
falsehood  ;  it  introduces  something  of  the  drama  into  public  coun- 
cils, and  familiarizes  our  youth  to  the  acting  of  a  part Were 

such  a  fellow  as  Aristophanes  to  publish  his  comedies  in  Persia — a 
fellow  who  can  expose  an  honest  and  disconcert  a  wise  measure — 
who  can  recommend  a  weak  one,  and  sanctify  a  base  one,  by  the 
holy  fire  of  the  Magi — our  monarch  would  put  him  to  the  severest 
torments  his  royal  vengence  could  inflict,  and  doom  him  to  the 

Kngering  death  of  malefactors  in  the  ash  tower  of  Ecbatana 

The  philosophers,  not  esteeming  the  people  fit  to  be  admitted  into 
their  arcana,  lay  it  down  that  truth  is  intended  for  private  enter- 
tainment, rather  than  for  public  utility,  as  if  it  were  like  the  waters 
of  the  Choaspes,  whose  refreshing  draughts  are  indulged  to  none 

but  the  sovereigns  of  Asia Be  assured,  as  the  sacred  fire 

on  the  altar  is  smothered  for  a  time  by  the  shrubs  and  flowers  that 
are  thrown  upon  it,  yet  it  is  raised  and  supported  by  them,  so  it  is 
with  truth,  which  makes  every  impediment  in  its  way  the  proper 
matter  for  itself  to  work  upon,  and  converts  the  means  intended  for 
its  overthrow  into  those  of  its  credit  and  propagation." 

Mr.  Yorke's  portraiture  of  Spartan  manners  is  ably  reduced 
from  the  classical  model,  and  painted  to  the  life. 

'*  The  Spartans  banished  Ctesiphon  for  saying  he  could  talk  a 
whole  day  upon  any  question.  A  rhetorician  told  one  of  their  kings 
that  eloquence  was  the  most  excellent  gift  to  mankind ;  he 
answered,  '  You  do  well  to  say  so,  because  when  you  are  com- 
manded silence  you  are  useless.' t  observed^  when  I  con- 
ducted the  ambassador  of  Lacedsemon  to  the  royal  chamber  agree* 
ably  to  tlie  usual  ceremony,  he  dropped  a  ring  which  he  wore  upon 
his  finger,  and,  in  stooping  to  recover  it,  made  an  awkward  rever- 
ence to  our  monarch Paedarchus  stood  as  a  candidate  a  few 

months  since  to  supply  a  vacancy  in  the  chosen  troops  of  the  300, 
and  upon  finding  he  was  not  chosen,  he  went  out  from  the  presence  of 
the  Ephori  with  much  seeming  gaiety,  and  in  a  fit  of  laughter.  They 
called  him  back  and  inquired  the  reason  of  it.  He  answered,  he 
could  not  help  congratulating  the  state  in  silence  on  being  possessed 

of  300  braver  and  better  citizens  than  himself. At  the  last 

Olympic  games  another  Spartan  being  asked  whether  his  victory 
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tbere.ivpuld  be.of  *»y,,se^r,yi^e.l^P:>?jmv^e.??efHediyie»,  for.Hi.wouM: 
recommend  him  to  a  station  l^of-e  xh^  l^jng  in^a^l^! ;  ,T;^^,sli^r. 
tues  of  the. gods  are  all  in  arppyury  t9  in^ms^t^  tha^t  ^l^e  piei^plq  jp^a^p 
their  CQnfiden(;e  in  military  force..  Their  sacrifices, a|re  made ^wit|]( 
uncommon  frugality,  bjecanse  they  imagine  ^  the  Deity  is  ji^re 
moved  by  the  sincerity  than^'tbe  incense  of  the  worstiipper. "  The 
only  prayer  they  offer  up  at  the  aMar  16,  that  they  may  receive  good 
things  fbr  their  g6od  alctibHsi  •  All  moufnfng  c^sefe  in  el^Vei^'days.' 
No  one  ijs  altowed'  anl  inficHptioR  6^'%i^  hionittireHt,  ei^ce^l  1t^MJe& 
in  the  fields  They  set  sb' wiuclr  Ml'  higher  viklde'  oti  a  V!cic^ 
gainedi.by  Btratagein-than-by  iforee^  ithat  -m  the  ^ikx&t  eadE^  '^y 
sacrifice  an  ox  to  Mavs,  and  in' the  Matter  do  m<we  •thun/adcaighill 

cock."    .  .  .      -  i  1    -  .  I  .     •.      .:"'!     .      .■     .-;-■  '1.  >     'iM 

While  thufe  ^candid 'to  their  teartial  elxcsellfenbfe,  thfe'jW 
ceusiii^  of  Cieaiider'«ipbn  th^ir  iyarsli  tofttfitiers;  «iifid  titteterte 
lawgiver,  breathes  a  spirit  of  itojjasisioned' antitbeisis. ' '  ^  '*"' 

"  The  Spartans  are  a  proud  and  severe  people.  Let  them  tbank 
Lycurgus,  who  has  made  them  so.  iJnlike  th6  rest  of  the  kdmired 
sages,  who  have  given  slalutary  lAws  to  the  worW,  ihs^feid  ol^'ehktW- 
ing  the  minds  of  afi  ignoi'ant  ra<^e,  he  hies  more  effeetuaify  ctJntriKftieti 
them^  Instead  of  teocbing  them  a  little  conAescension  to  bthe^^ 
they  have  learned.only.  to  set  a  valufe  tipen  idiemselvesi  J^Meiid  ^^4 
polishing  diem  into  an  easeiand  benevoloQiQe  of  tempevi  (he  habrev 
formed  them  out  pf  Jt,.  9n^.fo.i;,^h^  i^^e.jof  fivosdin^. ithe  r<eSntnii9iit 
of  luxury,  he  has  introduced  a^. neglect  pf  ,fliat  \^\xm9mt^Ml  the, 
lesser  offices  of  life  which  a^dds  jsnch  a  felisfi  to^  ,the.  ^jayx)^l2t, 

°f-^*-"     •  •      .       .         .'/.,'       ,-.,      .     ..         ,.,,,     ,|.H.      •..>'•       .t-    :,..i. 

Of  Mn  Yprke's  profi.ci^nqy  in  tliel5rr«»^t  )^Bgw^e>wi(lb .'tbt» 
lea^jling  authors  in  which  he  :disp)aye4  lA  tb^Be,ilie<4er«' mldl» 
an  intinaate  acquaintance^  we  are  fvirQiQl^ed  with  the  highest 
testimony  in  the  following  nol;e  of  Dr.  Pa^r.  -      .  ' 

"  Dr,  Parr  would  be  glad  to  hear  th^t  .Lord  Roy^tonl  is 
hereafter  disposed  to  turn,  hi^  c^tti^niiK^n  to,a  oaasterlypapery 
which  he  believes  to  be  in  the  possession  of  Liprd  Pajfd wicket 
and  which  wa^  drawn  up  by  Mr.  Chancelloir . Voi'ke ,  for  Uie 
vindication  of  Demosthenes  from  the  charge  of-  briJDiei'y^ 
Doubtless  the  materials  were  within  the  reach  of  many  scho- 
lars, buC  the  elegance  of  its  style,  the  deiarriess'of  the  atriilige- 
ment,  and  the  force  of  its  refasoning,  bear  strong  indications 
of  an  intellect  largely  indebted  to  the  boanty  of  nature,  ancF 
disciplined  by  long  exercise' in  the  investigation  of  evidence. 
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Tli"^' subject, MttiS{'IiortlRoy»tbtt'iWu8t^b^^  is  ihtek^esting  to 

aH^h'of  l^ttei^s;;'  Th^'aie  6f  Ml.  YoAe'6  papers  destroyed 
ByiJrd'At  Uiafcbfti'^Irii1,"tH^  ftirtunate  preservation  of  his  argu- 
ra^St^tfri  a'favourite'Uopic,  'in  the  short-hand  of  Dr.  Taylor, 
and 'the  accuracy  of  the  transcript,  which  required  only  five  or 
SIX  alterations  vvl^en. it  qame.pnder.tbie  ey^  of  the  \vrjte)r,  ar^ 

^Hi.tjl^?  jj^jpp  Wflly  apd  ^jSR^tuftUy^^dane  to.  tte  r^puiatjon  of 
^.f^^<^^\y9^ivri  wilkhi^  lUKpsAji^iieditabb  to.tl'ne  erudition^  the 
^^c^,t.a,iad(ther0i0B8J  feelingsiof  his  illustrkaraadvpoate*^'  :. 
lii fl^t devotion  of r. this  zealousn&tiidlMit  wad^ncrt  refitrieted  to 
the  Greek  and'  Roman  classics ;  he  cultivated  the  modern 
l^^u^g^s  ^jti^iSMQh  «^idw^y  aaaoibe.roade  thdumf)!^  in 
^G^}^g\QP,  tbe^lfuemaaaijpg  pf  iHn  ob^fcui'ef.pafsdage  in  I>aate, 
and  to  be  able  ^QtCOfr^pond  <wijth  Montesquieu  in  his  awd 
tpngwe.    ,  , 

{^  J^wr^ig  ^i§  residence  (at. CiJam^)ridg^.  iVf^.  Yorkie  wmpa^c^d 
a,^i^/l§hjp  skiifh  Pr^  Warb^rtwj  the.cqlebwted.Ruthoir  of  tbe 
PJkv^  r(^gl4tipp^;ivhiiQb  co^tioiU^  uninterrupted  till  his  deaths 
Jk9A;hm^tij3y(»€h^ri»yfiih\B.n  eaglerir^tiutDtof  gratified  pride, 
IdetiiMrAbodeBtiadvaiiceBt pf  this.  highiy<  ^endowed,  and  what  he 
^eoiddivudueuotJeftft,  tbeifeighiy  icoftnected  ptipil,  whosotight 
iwrtmofi^nnWth'dW  fhe^dofcile  blimiH^yof  a  tyro  in  the  gloves 
oPi.A«ad6tf«i 'oi-  k  disdiple  ht  th^  feet  of  Gamaliel'.  /*  Being 
*©rti^it«f6itd<iC  lie  v^Htes'ih  his  first  letter,' '^^  for  the  credit  of 
docility  than  judgment,  and  of  modesty  than  wit,  he  still 
wiihld'tiot?:w*tbtioit  'ibe^  Ifeast'  lissiist^rte*'  roll  in  the  votte^  of 
dbloess^  #ith  th*' g^ii<^f jllil:^  of  his  ccratettipohxVie^."  "Mr. 
¥ofke>4  tetter concltides  with  a  nedt  complitnent,'  ''However, 
I  consider  men  likeyot  ad^the  g^ri^ants  of  posterity.'*'  >  :-  ' 
"'  Dr^'Waifcirftoh  having'  retipro^ated  civilities^  and  'presfented 
hiB«y^i|gflt^ttd  with'the'first  vdurtie  of  the  Di^^ine  Legation, 
Mr.'Yolrfce^i-clptiea  in  tbe  fdlfowing  agreeable  letter,  pleasingly 
dftsteriptive'<yr  the  feeling^  of  a  student  firsi  launched  on  the 

Vieyag^'bfHfe.       '  ' 

.,,..{.,'-  i  .ui.  I.      -J  .  .;/../,-      •    .'' ji»ly  i«t^.i74a.n 

"  p^ar  §tf>T-I  >»?»*  phas/^A  op^yetuminghome  the.jOth^r  dayy 
afijir^ap^j^^u^^ioaof  ^  fif,w  >y|B^Ipg5,^to  fiptl  ypur  ^x^  Yffl"mei.w^i,Ui;ig 
for  me^^with.a  most^  agre^ab^^  letter /rom, yourself,  ?uH  of  Igndness 
ana  vivacity.  To  speak  the  truth,  1  had  been  meditating,  before  I 
t&^ived  yours,  to  say  something  to  you  on  the  very  piece  you  allude 
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to ;  but  you  have  prevented  me  in  it.  I  thought  also  of  congratu- 
lating you,  but  you  seem  to  require  condolence;  and  surely  without 
reason.  What  signifies  it  that  your  adversaries  are  not  worth  con- 
tending with  ?  It  is  a  proof  that  men  of  sense  are  all  on  your  side. 
Like  the  spectres  whom  iEneas  encountered,  you  cannot  hurt  them 
by  any  weapons ;  but  it  should  be  remembered,  on  the  other  hand, 
they  do  not  injure,  but  teaze,  and  will  follow  you  the  less,  the  more 
you  endure  and  despise  them.  You  should  forgive  them  too ;  for 
you  began  hostilities.  The  only  provision  in  the  constitution  of 
things  for  the  dull,  is  the  indolence  of  the  ingenious.  Therefore, 
when  a  man  unites  great  application  to  great  parts,  dirows  down  the 
fences  of  prejudice,  and  strikes  out  new  paths  in  knowledge,  they 
confederate  against  him,  as  a  destroyer  of  their  merit,  and  a  dan- 
gerous invader  of  their  property. 

"  After  all,  it  is  a  serious  and  melancholy  truth,  that  when  spe- 
culative errors  are  to  be  reformed,  and  received  opinions  either 
rationally  opposed  or  defended,  the  matter  cannot  be  attempted 
without  much  censure.  The  discreet  upbraid  you  with  imprudence ; 
the  prejudiced  with  absurdity ;  and  the  dull  with  affectation.  It  is 
a  censure,  however,  which  generally  arises  from  interest ;  for  the 
works  of  such  as  you  contribute  to  bury  many  useless  volumes  in 
oblivion. 

"  I  rejoice  to  find  that  you  approve  of  the  further  remarks  I  sent 
you  on  a  few  passages  in  Tunstall's  Epistle ;  not  only  on  account  of 
your  candour  in  doing  it,  but  because  your  sagacity  has  eoafirmed, 
what  I  had  thrown  out,  by  two  or  three  very  elegant  turns  of  argu- 
ment. Whenever  you  treat  a  subject  you  leave  nothiog  to  be  said 
after  you,  and  for  that  reason  can  always  improve  upon  others*  But 
this  is  a  trifle.  The  new  edition  of  your  book  shows  that  you  can 
even  improve  upon  yourself.  Tully,  I  think,  says  of  his  behaviour 
in  the  offices  of  friendship,  caeteris  satisfacio  quam  maxime,  mihi 
ipsi  nunquam  satisfacio.  And  in  writing  it  is  one  mark  of  a  superior 
understanding,  not  to  be  contented  with  its  own  produce. 

"  Your  correspondence  is  exceedingly  acceptable  to  me.  When 
I  am  conversing  with  you  on  subjects  of  literature  or  ingenuity,  I 
forget  that  I  have  any  remote  interest  in  what  is  going  forward  in 
the  world,  nor  desire  in  any  time  of  life  to  be  an  actor  in  parties,  or, 
sHa  it  is  called  somewhere,  subire  tempestates  reipublicsB.  But  when 
I  find  every  body  inquiring  to-day  concerning  the  report  of  the 
Secret  Committee  yesterday,  this  passion  for  still  life  vanishes  ; — 
agilis  fio,  et  mersor  civilibus  undis. 

"  I  am,  dear  Sir,  with  the  greatest  affection  and  esteem, 
**  Your  most  obliged  and  faithful  humble  Servant, 

"  Chaeles  Yoeke.** 
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His  applausive  criticism^  though  perhaps  written  too  defe- 
rentially, evinces  considerable  acumen^  and  even  an  excess  of 
deference  appears  commendable  in  the  stripling  when  ad- 
dressing a  formidable  divine  of  doctorial  dignity  and  mature 
age. 

"  It  is  to  be  expected,  where  any  writer  has  the  marks  of  an 
original,  and  thinks  for  himself,  producing  de  suo  penu,  things 
wholly  new  to  most  understandings,  that  some  will  have  their 
di£ScuIties  to  propose;  others  their  tenets  to  maintain;  and 
few  will  give  a  ready  assent  to  truths  which  contradict  prevail- 
ing notions,  till  time  and  posterity  have  wrought  a  gradual 
change  in  the  general  state  of  learning  and  opinions.  What 
wonder,  then,  that  many  should  write  against  you  ?  How 
natural  that  you  should  defend  !  It  was  expected  from  you. 
The  zeal  for  knowledge  is  commendable ;  the  deference  to 
mankind  becomes  you.  But  here  lies  the  mischief.  You  and 
your  adversaries  stand  upon  unequal  ground.  They  engage 
with  that  best  friend  and  second  on  their  side,  vulgar  preju- 
dice. Let  their  insinuations  be  ever  so  malignant,  provided 
they  write  dully,  they  gain  the  character  of  writing  coolly. 
How  natural  that  you  should  expostulate  !  If  your  expostu- 
lations have  been  sometimes  too  warm,  they  were  not  the  bitter 
overflowings  of  an  ill-natured  mind,  but  the  unguarded  sallies 
of  a  generous  one.  Yet  even  such  sallies  are  scarce  forgiven 
you ;  not  because  those  you  answer  have  deserved  better,  but 
because  sensible  and  candid  men  are  disposed  to  think  too 
well  and  too  highly  of  you  to  forgive  that  in  you  which  they 
would  overlook  in  others.  And  therefore  could  modesty  per- 
mit you  to  reverence  yourself  as  much  as  I  do,  you  would  wait 
with  patience  that  period,  when  answers  will  be  forgotten : 
unless  (according  to  the  epigram  in  Martial)  you  choose  to 
give  flies  a  value  and  an  immortality  by  emtombing  them  in 
amber.  It  is  to  flatter  me  exceedingly  to  intimate,  that  I  have 
contributed  to  lead  you  into  these  sentiments,  in  which  the 
very  tedium  of  controversy  and  the  pursuit  of  nobler  designs 
must  necessarily  confirm  you." 

From  this  period  we  find  Mr.  Yorke,  though  still  in  his 
minority,  pursuing  an  active  correspondence  with  the  author 
of  the  Divine  Legation  on  the  religious  notions  of  Cyrus ;  the 
difference  of  worship  between  the  Magi  and  Sabians ;  the 
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idolatry  of  dead  mortaU ;  the  orjgin  pf  the  opinion  that  dei- 
ties presided  over  parUcula<r,C9WBi^j;ies;.,vy^iQther, Urania  is  io 
be  understood  of  th«.  niooq  ;,an(l..witl>  j;Qp  jg^uch  intrepidi^  on 
the  different inteFpfetations  of  wbat.h^  .gpqfidei:^,apsibigii9u^ 
termi  wheh  the  sentence  of  death;  on  the.j^rst  man., 13  Wi  W 
executed,  "  Dust  thoti  art,  and  untoi  dust  shalt  thau  rfjtftrnpr, , 

"I  repapmber  very  late  at  nigtii,  after  eleven  o'^clbck; ^n^  flfeK 
course  pn  many  things,  you  once  pleaded  rae  mach'by  intimiitftig;'ttf 
me  an  opinion  which  I  think  preferable  to  fiocke's/,  because  it  cHftM 
t])e  subject  frpm  metaphysical  embarrassments,  and  a'fibt'db  ^^iiifipli^ 
solution  to  the  whole  difficulty,  tliat  (jod  made  man  capitbl^  (ff-itof- 
mortality  not  syctually  immortal.  But  that  which  I  cannot  recondl^ 
to  my  own  weak  reason  is,  that  in  the  original  plan,  either  immor- 
tality for  man's  corporal  framein  a  Paradise  on  J3art|),ipcjii  arj^fore 
quttlifi^  sense,  the  pass^e  bf -Tithomistinto.a  hf^ttfii, at^ii^f^.f^pvfji 
be  designed  for  hkn  by  the  provident  arti^  of  nature,  ,  I.  .^^^f^.^^e 
that  Revelation. speaks  of  glorified  bodies  jj^ttk^  Etefurreptjon^  pNo 
man  will  presume  to  say  what  the  expression  imports  clearly ;  yet, 
if  it  probably  import  that  the  soul  at  its  separation  from  grosser 
matter  secretes  a  fine  and  obsequious  vehicle,  in  which  it  will 
emerge  hereaftisr  into  upp^r  region^,  metfaipks:  it  do«6  noli  sutn^ni^ 
th&  way  of  thbse  bentimeQts'r'havei  vsnturod  to  propoa^xo^  yiCki^^ ,,  < 

*^  After  allj  perhaps,  the  eonj^ctur^  vet/  freply  sAarte|d;i^  j^liisjl^|t^r 
and  only  for  yoijir  eye  and  judgment,.  iC^ppft^  ^^  suj^qr/^^on.  tlje 
literal  plan  of  iali^rprjatiftg  the.  fir,^t  parf  ,0^,  G^n^^is  ;  since  ^^the  ^ree 
of  lifjB'  is  suggi^sted  ,to  Ip/e  ,a,  ^leans  of  r^pfiiring  boSily  decay;'  anil 
A4aro  is  ljast^nei4rOuV9f  Paradise,  lest  he  should  put  fohh  Ktshand 
to^a^.tlje  ff|Llit^  of  it,  and  live  for  ever^  '  K  so,. ' either  m}/'l'i'ot{6n 
(iwhich  I  can  very  readily  part  with)  iniist  tie  given  up,'ijf-'aBegOTy 
b^  resor.ted  to.  Those  who  do  iiot  nieas'ui^  atttiqitit^  By  nidd^fn 
rules  and  artificial  systems  (a  folly y oil  ftaVe  iricotripariiWy  6^p6ft^) 
may  think  it  not  improbable  Ihiat  Mdses  ^  m  apologufe^tfe^  fkanlliar 
language  of  his  age  and  coUtitr/,' tlaight  itf^niuatid'  k':ifuth''DJB:^eat 
moment  to^naiikihd,  and  attended  WHh  mportSanu  tonkeqmiiHS^iiri 
the  divine  diispetrsadon^.  >  tie  tnfgtit<  the.  rathfior  iqIkkosq^^ Jt))ta  .^nqu^pf 
conveying  the  information,  becaic^e  though  it  v^as^  a  ff^)i^^\i^^f^^r 
in  his  times,  yet  from  its  very  nature,  itj«x^ui^^ly,J^XOuredjjlie 
scheme  of  ambiguity  and  -studied  om^ssipii  v^^]\^,jj^\i^^\yf]g^e  to 

'«'  Ylou  wiU  (excuse  my  laying  befor^^  you  thes^j  remarksr .  I  do  uot 
know  that  the  suhieot  ha^  ever,  been  discus&ed  or  tne  difficulties 
ever  suggested  m  punt ;   possibly,  for  obvious  reason?,  but^  my 
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thoughts  taking  this  turn^  I  could  not  he}p  comrauttkatidg'  Ibem  to 
you  Whp'are  a  friend  to  the  fr^edortr' of  thought*  '  - 
'^'^<  The.dfii  '6^^dlit{b  is  so  sti'biigifevei^wbere;  that  I  faoey  h  niuat 
btL^H  fieki/&&€e^  tntd  5r6ur'  ^eiMmeht.  It  tempt^  me  someitif^es,  in 
iiii  ihdol^nt  fit,  to  ap^ly  'Loiid  BaiQoh'«  twof  da  to  myself,  thait.  *  I  dis- 
cern'in  ^^  moi'b  of  thsft  dfispositioki.  whioh  qua)iyBes  to  hol4  a  bopl^ 
th^f^  ^ilB^J  >^  Vf^^h',  .X^^,^^  y^^  coine  to  Lpndon  this  spring,  you 
Yfjllfyi^^;i^,px^ged\ri  vyhat  prope'rly  concerns  me  ;  but  your  com- 
pare ^hjejther'  fsnjpyed  by  letter  or  personallywiTI  always  draw  me 
b^f^i^^  fl*y<<>W. studies.  ^ Frustra  leges  et  inania  jura  iuentem* 
Xpw^^ilJ.jfoTgive  every  weakness  in  him  who  is  with  all  possible 
^f8fMr4  y^^^J\  obliged  and  faithful  humble  servant, 
-lontrf'i    ,  ,.t  .     ,.,  **  Charles  Yorke.* 

''''l¥ito  %heBe  pertlou6  and  >aibsti*u8e  iaquines^  the  divine's  love 
idf"i$ieti^hy^bd'  subtleties  nrai^t  have  betrayed  ;his  juvenile 
6cM£s{^dnllent.  The  fotiiity  of  such  disquisitions  bad  been 
well  i^lb'uked  by' Btttla*.  whose  hefo  cduld  uFfirae 

i')??o..'  ,p.  fj     .Hi'Wbethe^  the  ^rpent  at  the  fall 

[(iv/  ji   (1 .'  .       ,.     ,^*ii  cloven  feet  or  none  at  all :  *  .  ' 

^iinii^'^Mike  iimiihr^isfkivit:.  o£..  overTCUt'ious  sp^culatioa  bad 

fornM^fdy' expose  sotoe^feraak.  relative  to  a  la^ghable  rebuke. 

Ti!ady"J^kyili-atmt  to-Mr.  Yorkei,  was  one  of .  the.  sisters  of 

libr^  .^o'liaet^^  and  tbitikitig  th«^  she  tnust  know  moce  tiban 

/o?ter  women,  often 'ptizzled  hi^rself  aiid  otbei*s  witl^  over- 

jCui;iops  questions.      One  gay  after  dinner  she  said  to  Mr. 

jj^l^istpn,  *^^  difficmty  occurs  fo  me  in  the  Mosaic  account 'of 

.^^ej^jref^^iop^  which  perhaps  you  can  resolve  me  in,  ^nd  it  is 

f|(^^  siftce  it. pleased  God  to  create  the  woman  oiit  of  the 

IBMW^/Why  did^h^  for^)  her  out  .of  the  rib,  rather  than  any 

iiothBJK.' part?;'.'..  Whiftton, scotched  his    head,  and  answered, 

]iff  ipdeed^  Madaip^Idon't  kiXQw,  unless  it  be  that  the  rib  is  the 

"tfiOSt'QVOoked  pariof|the  body/'    Tbeold  Master^of  the  Rolls 

^'Was-iiighly' delighted  with  Lady  Jekyll's. discomfiture,  apd 

'^^Iftimed  in  eesta^y  to  bis  aged  fri^sKl  the  renerable  clerical 

•  Wa^i'^Theit*,  there,  she  would  have  it." 

'^   'Nbtwithstanding  these  objections  on  the  ground  of  meta- 

phvsipal  refinement,  the  candid  reader  will  agree  with  the 

*^R^y,.Fr^^      Kilvert,  the  editor  of  Selections  from' War- 

^jjpu^tpri  s  tilefary  Remains;  that  these  letters  show  an  extent 

*  pf  reading,  and  Vipeness  of  judgment,  and  a  precision  of 
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thought;  rarely  to  be  met  with  so  early  in  life.  '^  They  discover 
also  (with  perhaps  a  single  exception)  what  is  more  and 
better^  an  ingenuous  modesty  and  a  reverence  for  revealed 
truth;  qualities  which  will  be  found  to  characterize  those  who 
have  drank  deepest  at  the  present  sources  of  good  learning." 
The  passage  for  which  Mr.  Yorke  is  censured  relates  to  the 
Fall;  and  is  thus  unguardedly  worded, 

**  Hence  an  inference  is  drawn,  that  all  men  being  in  a  state  of  guilt 
deserved,  and,  had  it  not  been  for  Christy  would  have  received  end- 
less torments  in  hell.  These  opinions  being  the  progeny  of  super- 
stition, monstrous  to  common  sense  and  justice,  reproachful  to 
religion  and  the  gracious  Author  of  it,  there  have  not  been  wanting 
many  to  combat  them,  and  every  wise  and  good  man  will  be  proud 
to  be  ranked  in  that  number." 

"  It  seems  doubtful,"  says  the  editor,  "  whether  the  writer's 
intention  in  this  most  objectionable  passage  is  to  impeach  the 
Church's  doctrine  of  original  sin,  or  the  excesses  to  which  that 
doctrine  has  been  pushed  by  a  particular  school  of  theology. 
If  the  former,  it  is  a  melancholy  proof  of  the  lengths  to  which 
the  abuse  of  private  judgment  may  lead  a  modest  and  candid 
mind.  If  the  latter,  it  shows  the  dangerous  reaction  conse- 
quent upon  straining  sound  doctrine  too  far  in  a  particular 
direction."  To  the  most  favourable  of  these  interpretations  all 
must  incline,  who  bear  in  mind  the  purity  of  Mr,  Yorke's 
religious  sentiments,  and  the  warmth  of  his  devotional  feelings. 

In  the  abstruse  subjects  thus  involved  in  danger,  most 
interesting  to  the  theological  and  general  scholar,  but  wholly 
alien  from  the  reading  appropriate  to  law.  Lord  Hardwicke 
is  said  to  have  taken  vivid  interest.  Not  deeply  imbued  him- 
self with  classical  literature,  and  unread  in  the  science  of 
polemics,  he  felt  that  admiration  for  them  which  is  often  found 
to  exist  in  the  inverse  ratio  of  knowledge,  and  may  not  impro- 
bably have  imagined  that  a  mind  sharpened  with  such  subtle 
disquisitions  was  in  the  best  training  for  his  own  peculiar 
studies. 

In  1742,  Mr.  Yorke  took  his  degree  at  Cambridge,  entered 
on  a  set  of  chambers  in  Stone-buildings,  and  applied  himself 
with  vigour  to  the  acquisition  of  legal  lore.  His  father  having 
been  Solicitor-General  at  twenty-five,  leaving  his  first  circuit 
to  be  appointed  the  second  law  officer  of  the  crown,  had  de- 
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termined  that  no  time  should  be  lost  in  preparing  his  son  as  a 
swift  racer  for  the  goal^  and  had  arranged  for  his  keeping 
terms  at  Lincoln's  Inn  when  undergraduate.  He  was  called 
to  the  bar  by  that  society  in  Hilary  Term,  1743.  With  his 
paternal  connexions,  and  a  fame  that  might  of  itself  have 
invited  clients,  Mr.  Yorke  was  not  condemned  to  linger  in 
that  barren  wilderness,  a  state  of  dreary  probation,  or  tarry 
long  for  causes  and  clients.  The  secret  of  the  young  lawyer 
having  business  in  his  firat  year  ^peeps  out  even  in  his  own 
modest  confession  to  Dr.  Warburton.  "  If  I  fancied  myself 
of  importance  enough  in  business,  I  should  make  an  apology 
for  not  writing  to  you  from  the  length  of  the  term,  as  you  are 
pleased  to  do  very  politely  from  the  dissipated  state  of  your 
friends  in  the  long  vacation ;"  and  again,  more  explicitly  in 
January,  1743 — 4  :  "As  business  is  coming  in  apace,  I  know 
not  when  I  shall  have  an  opportunity  of  conversing  with  you 
at  large  upon  paper  unless  I  busy  the  present  in  a  manner  to 
me  the  most  entertaining  in  the  world." 

To  fill  up  those  interstices  of  business  which  must  occur  even 
to  the  most  fortunate  in  the  first  years  of  their  professional  ca- 
reer, Mr.  Yorke  anticipated  the  advice,  which  was  afterwards 
given  by  Burke  to  Sir  J.  Elliott : "  If  yon  wish  to  know  a  subject 
thoroughly,  write  a  book  upon  it."  Accordingly,  in  1 746,  at  the 
age  of  twenty-two,  Mr.  Yorke  published  anonymously  one  of 
the  best  legal  treatises  in  our  language,  entitled  "  Some  Consi- 
derations on  the  Law  of  Forfeiture  for  High  Treason."  The 
work  has  gone  through  several  editions  and  richly  deserves 
its  popularity  with  the  profession  from  the  force  of  arguments, 
copiousness,  and  variety  of  the  historical  illustrations,  and  (a 
merit  at  that  time  rare  in  writings  upon  subjects  of  law)  the 
elegance  and  vivabity  of  the  style.  The  season  in  which  it 
appeared  was  rife  with  alarms  of  invasion  from  France.  The 
Pretender  had  exulted  in  the  fitting  out  of  that  armament  at 
Dunkirk,  the  miserable  fragments  of  which  were  soon  to  eject 
him  a  fugitive  rather  than  invader  upon  hostile  shores.  Mi- 
nisters deemed  it  a  wise  and  probably  humane  policy,  to  deter 
his  adherents  by  renewed  terrors  of  the  penalties  of  treason ; 
and  in  furtherance  of  their  views,  much  more  than  in  accord- 
ance with  the  impulses  of  his  own  generous  and  humane 
spirit,  the  Chancellor's  son  stood  forth  as  the  apologist  of  a 
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harsh  law.  The  object  of  his  elaborate  pamphlet  was  to  show 
that  the  forfeiture  of  estates  for  a  man's  heirs  as  well  as  him- 
self is  not  inconsistent  with  justice^  and  by  strong  presumptive 
arguments  drawn  from  the  condition  of  human  nature,  the 
laws  of  the  Jews,  Athenians,  and  Romans,  and  the  system  of 
the  feudal  laws  as  engrafted  on  the  English  constitution,  to 
prove  that  such  forfeiture  is  agreeable  to  public  policy. 
"  With  regard  to  honours  and  dignities,  as  they  are  creatures  . 
of  the  state,  and  not  necessary  to  the  support  of  man,  the 
same  power  which  gives  may,  for  reasons  of  state,  take  away 
As  to  the  loss  of  dower,  it  is  to  be  justified  in  our  law  on  the 
general  principle  that  society  may  bestow  rights  on  what  limi- 
tations it  thinks  fit  for  its  own  safety,  and,  on  the  strength  of 
the  conjugal  ties,  withhold  men  from  treason/'  The  vigour  with 
which  the  young  champion  of  forfeiture  throws  himself  into  the 
melee  evinces  the  spirit  of  a  keen  wrestler  in  the  arena  of  legal 
controversy. 

**  But  why  contrary  to  justice  ?  The  answer  is  that  the  innocent 
ought  not  to  suffer  for  the  guilty.  It  is  not  the  purpose  of  this 
essay  to  attempt  a  justification  of  any  instance  in  which  the  law  of 
forfeiture  may  in  some  countries  have  been  carried  to  an  extremity, 
as  little  to  be  reconciled  with  principles  of  policy  as  of  clemency 
or  justice.  Amongst  the  Persians  and  Macedonians,  not  only  the 
criminals  convicted  of  treason  were  put  to  death,  but  all  their  rela- 
tions and  friends.  The  descendants  of  Antiphon,  the  orator,  were 
disqualified  from  advancing  themselves  by  their  own  merit  to  estates 
and  offices  in  Athens.  The  posterity  of  Marius's  faction  were  ex- 
cluded by  a  law  of  Sylla  from  the  same  privileges.  When  these 
are  laid  out  of  the  case,  what  is  the  force  of  the  answer  ?  It  clearly 
resolves  into  this,  that  tliose  rights  and  the  power  of  transmitting 
property  which  are  derived  from  the  favour  of  society,  may  not  be 
bestowed  upon  such  terms  as  shall  bind  the  possessor  to  his  duty, 
and  for  the  breach  be  subjected  to  forfeiture.  As  to  the  corruption 
of  blood  it  may  suffice  to  say  thus  much  of  it  here,  that  if  a  man  is 
not  capable  of  transmitting  property  acquired  by  himself  to  an  heir, 
it  seems  a  necessary  consequence  in  reason,  which  is  the  ground  of 
law,  that  he  shall  not  be  capable  of  receiving  from  an  ancestor  either 
to  enjoy  or  to  transmit ;  for  however  society  may  effectuate  any 
man*s  compassionate  intention  who  would  make  a  gift  to  the  traitor's 
posterity,  yet  the  law,  which  is  consistent  upon  every  occasion  and 
only  to  be  moved  by  considerations  that  affect  the  whole,  will  not 
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make  an  effort  of  itself  to  supply  that  connecting  link  in  the  chain 
of  descent  which  has  been  struck  out  of  it  for  the  traitor's  infamyt 
and  the  public  benefit.  Thus  society,  by  making  the  loss  of  those 
rights  it  confers  upon  every  roan  a  penalty  for  the  greatest  crime 
which  can  be  committed  against  his  country,  interests  every  relation 
and  dependant  in  keeping  him  firm  to  the  general  tranquillity  and 
welfare,  at  the  same  time  it  gives  him  an  occasion  of  reflecting  that 
when  he  sets  about  it  he  must  break  through  every  private  as  well 
as  public  tie,  which  enhances  his  crime,  whilst  it  is  an  aggravation 
of  his  punishment.  Nay  more,  he  may  hope  to  escape  from  the 
jusdce  of  his  country  with  his  own  life,  if  that  alone  were  to  be  for- 
feited, but  the  distress  of  his  family  will  pursue  him  in  his  securest 
thoughts,  and  abate  the  ardour  of  resolution.  Many  instances  there 
are  of  men  not  ashamed  to  commit  base  and  selfish  enormities,  who 
have  retained  a  tenderness  for  their  posterity  by  the  strong  and 
generous  instinct  of  nature.  The  story  of  Licinius  Macef,  who  was 
father  to  the  great  orator,  is  very  remarkable  as  related  by  a  Roman 
annalist.  Having  gone  through  the  ofEce  of  praetor  and  governed  a 
province,  he  was  accused  upon  returning  home  of  extortion  and 
abuses  of  his  power.  The  very  morning  of  his  trial  he  strangled 
himself  after  having  sent  word  to  Cicero,  who  was  preparing  to 
plead  against  him,  that  being  determined  to  put  an  end  to  his  life 
before  sentence,  though  the  penalty  did  not  extend  to  the  taking  it 
away,  the  prosecution  could  not  go  on,  and  his  property  would  be 
saved  to  the  benefit  of  his  son.  Upon  the  whole  then  where  is  the 
wrong  ?  It  is  agreeable  to  justice  to  bestow  rights  upon  condition. 
It  is  the  wisdom  of  governments  to  lay  hold  on  human  partialities." 

Some,  indeed,  of  the  author's  anecdotes  and  arguments  in 
favour  of  rigorous  laws  are  pushed  to  the  very  verge  of  para- 
dox and  may  be  readily  refuted.  '*  Matthteu,  servant  of 
Henry  IV.  of  France,  and  the  historian  of  his  death,  says,  that 
he  once  asked  an  avoyer  or  supreme  magistrate  in  Switzerland 
how  the  crime  of  treason  came  to  be  so  rare  amongst  them  ? 
'  Because,'  answered  the  other,  *  we  punish  traitors  with  the 
utmost  rigour  and  exterminate  their  families.'  In  one  of  his 
orations  Cicero  intimates  in  a  few  words  that  laws  of  terror  in  the 
Roman  commonwealth  had  the  appearance  of  the  severest  jus- 
tice with  the  intention  and  effects  of  mercy,  that  the  fear  might 
extend  to  all,  the  punishment  to  few.  True  it  is,  they  contain  a 
power  to  be  exerted  only  in  the  dangers  of  the  state,  like 
Goliah's  sword  in  the  Temple  not  to  be  taken  down  but  on 
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occasions  of  high  necessity ;  at  other  times  it  should  be  sheathed 
and  untouched  in  the  statute  book,  as  the  same  great  writer 
phrases  it,  in  tabulis  tanquam  in  vaginS.  reconditum.  If  one 
may  judge  of  the  spirit  of  the  law  of  England  by  the  declara- 
tions of  its  professors,  it  ought  not  to  be  forgotten  that  my 
lord  Coke  delivers  no  maxim  with  greater  pleasure  than  this 
of  Cicero,  and  repeats  it  in  several  parts  of  his  Institutes." 

A  higher  authority  than  Lord  Coke,  Sir  Samuel  Romilly, 
has  demonstrated  the  futility  of  these  reasonings,  and  we 
must  rather  regret  than  wonder,  considering  the  force  of  pre- 
judice and  temper  of  the  times  in  which  this  treatise  had  its 
birth,  that  his  superior  interpretation  of  the  use  and  efficacy 
of  extreme  penal  laws  was  not  anticipated  by  a  spirit  so  con- 
genial in  humanity  with  his  own. 

Traces  of  this  spirit  are  everywhere  discernible  under 
the  drapery  of  his  rhetoric.  The  workings  of  the  natural 
countenance  may  be  detected  from  under  the  mask  of  the 
pamphleteer,  as  at  the  close  of  the  work.  "  A  terror  of  this 
nature  against  treason  was  fitted  of  old  to  the  genius  of  the 
northern  nations,  who,  despising  their  own  lives,  were  only  to 
be  moved  by  a  generous  regard  to  their  posterity.  It  is  fitted 
to  the  genius  of  these  times  when  persons  are  to  be  touched 
in  that  dearest  part^  themselves  and  their  families,  and  the 
love  of  our  country  is  beld  a  weakness  and  mistaken  prin- 
ciple of  action.  Men  will  be  made  averse  to  desperate 
engagements  by  a  tenderness,  which,  whether  derived  from 
instinct,  vanity,  or  virtue,  isof  equ^l  moment.  They  pretend 
to  be  against  the  continuance  of  this  terror  from  the  same 
tenderness,  not  aware  that  to  confess  the  power  of  the  aflfec- 
tion  is  to  vindicate  the  wisdom  of  the  law.  The  honour  of  a 
family  is  less  obscured  by  the  punishment  than  the  crime,  and 
whoever  regards  his  own  fame,  and  their  lasting  interest,  will 
best  provide  for  both  in  laying  every  check  on  the  malignant 
and  deceitful  passions  which  produce  the  crime,  and  in  assist- 
ing to  maintain  by  the  most  afi^ecting  sanctions  the  tranquillity 
and  safety  of  his  native  land." 

However  obnoxioil^  to  reply  or  even  refutation,  several  of 
these  strictures  may  appear,  and  the  controversy  is  one  in 
which  Sir  Roger  de  Coverley's  award  would  not  have  been  in- 
appropriate, the  general  merit  of  the  work,  in  eloquence  and 
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legal  acumen^  ^were  too  marked  not  to  have  a  sensible  effect 
on  the  fortunes  of  the  accomplished  author.  Even  those 
wary  solicitors  who  might  remember  that  the  chancellor's  son 
had  an  excellent  chance  of  a  favourable  hearing  in  the  Court 
of  Chancery^  could  openly  justify  their  confidence  from  the 
perusal  of  bis  published  labours^  and  without  praying  in  aid 
private  or  interested  motives,  assign  such  satisfactory  reasons 
for  their  choice  that  none  could  question  its  propriety.  That 
political  influence  might  not  be  wanting  to  the  destinies  of 
the  ambitious  lawyer,  he  was  introduced  into  parliament  in 
November,  1747,  for  his  father's  borough  of  Riegate,  the 
patrimony  in  which  had  been  derived  from  a  grant  by  the 
crown  to  Lord  Spmers,  and  whose  representation  seemed  to 
be  inherited  as  a  family  estate.  The  eloquence  of  Lord 
Chatham,  the  heaven-born  orator,  has  alone  been  able  to 
pierce  the  mist  of  these  uneventful  and  unreported  sessions 
Of  Mr.  Yorke's  eflforts  as  a  debater  only  a  few  specimens 
are  preserved,  and  even  these  by  the  personal  enemies  of 
his  father  and  himself.  The  first  notice  is  given  by  Horace 
Walpole  in  his  gossipping  letters. 

"  May,  1751. — Lord  Strange  and  Sir  Roger  Newdigate  both 
spoke  against  the  Regency  Bill,  and  Charles  Yorke,  a  young 
lawyer  of  good  parts,  but  precise  and  affected,  for  it.  He 
said  tliat  there  were  but  two  instances  of  a  pailiamentary 
regency,  those  of  Richard  IL  and  Henry  VL  and  in  both 
those,  councils  had  been  established  by  parliament,  that  the 
confusions  of  those  minorities  flowed  from  the  advice  of  par- 
liament not  being  followed;  that  the  Duke  of  Gloucester  on 
his  brother's  going  to  France  applied  to  parliament  for  diiec- 
tions  how  to  act,  and  was  told  by  them  that  his  power  was 
limited,  and  accordingly  had  only  the  title  of  protector  con- 
ferred upon  him ;  that  this  clause  of  restriction  puts  the  prin- 
cess under  a  happy  inability  of  doing  wrong,  and  that  it  would 
quiet  jealousies  if  there  be  a  subject  among  us  who  could 
create  suspicion.  Mr.  Yorke,  in  reply  to  speaker  Onslow, 
who  followed  him,  says  Walpole,  in  a  noble  and  affecting 
speech,  declared  that  on  the  first  Regency  Bill  after  the 
revolution,  ten  judges  had  given  their  opinions  that  the  regal 
power  may  be  both  delegated  and  divided.  The  clause  for  a 
council  was  carried  by  a  large  majority." 
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Mr.  Yorke's  spirited  defence  of  his  father  against  the  ran-  . 
corous  attacks  of  Fox  (afterwards  Lord  Holland),  upon  th6 
angry  discussion  of  the  Chancellor'^  Marriage  Bill,  occurred 
a  year  or  two  later,  and  reflected  credit  on  his  filial  piety. 
Upon  the  clause  "  that  gave  unheard-of  power  to  parents  on 
the  marriages  of  minors,"  Fox,  we  are  assured  by  Walpole, 
laid  open  the  chicanery  and  jargon  of  the  lawyers  and  the 
pride  of  their  mufti,  and  drew  a  most  severe  picture  of  the 
chancellor  under  the  application  of  the  story  of  a  gentlewoman 
at  Salisbury,  who,  having  a  sore  leg,  sent  for  a  country  sur- 
geon, who  pronounced  it  must  be  cut  off.  The  gentlewoman, 
unwilling  to  submit  to  the  operation,  sent  fox  another  more 
merciful,  who  said  he  could  save  her  leg  without  the  least 
operation.  The  surgeons  conferred  :  the  ignorant  one  said  I 
know  it  might  be  sayed,  but  I  have  given  my  opinion,  my 
character  depends  upon  it,  and  we  must  carry  it  through ; 
the  leg  was  cut  off!  Charles  Yorke,  the  chancellor's  son, 
took  this  up  with  great  anger,  and  yet  with  precrseness, 
beginning  with  these  words,  "  It  is  new  in  parliament — it  is 
new  in  politics — it  is  new  in  ambition;"  and  drew  a  lofty 
character  of  his  father  and  of  the  height  to  which  he  had 
raised  himself  by  his  merit,  concluding  with  telling  Fox  how 
imprudent  it  was  to  attack  such  authority,  and  assuring  him 
that  he  would  feel  it.  Mr.  Fox  replied  with  repeating  the 
sententious  words, ''  Is  it  new  in  parliament  to  be  conscientious? 
I  hope  not.  Is  it  new  in  politics  ?  I  am  afraid  it  is !  Is  it 
new  in  ambition  ?  It  certainly  is,  to  attack  such  authority/' 
Captain  Saunders  closed  the  debate  in  good  humour  with 
saying  that  he  would  vote  against  the  bill  for  the  sake  of  the 
sailors,  having  once  given  leave  to  forty  of  his  crew  to  go  on 
shore  for  an  hour,  and  all  returned  married.  Could  the 
sailors  have  been  summoned  as  witnesses  to  the  bar,  their 
story  and  fate,  we  suspect,  would  have  told  strongly  in  favour 
of  the  bill.  According  to  Lord  Orford,  a  very  friendly 
reporter.  Fox  retorted  with  dramatic  felicity  the  lawyer's 
repartee.  The  amendments  were  inserted  in  Fox's  copy  of 
the  bill  in  red  ink ;  the  Solicitor-General,  who  sat  near  him  as 
he  was  speaking,  said,  "  How  bloody  it  looks  !"  Fox  took  this 
op  with  spirit  and  said,  "  Yes,  but  you  cannot  say  I  did  it. 
Look  !  what  a  rent  the  learned  Casca  made  :  through  this  the 
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well-beloved  Brutus  stabbed."  The  Chancellor  said  that  the 
behaviour  of  Fox  had  been  taken  up  with  dignity,  and  that 
the  incendiary  had  been  properly  reproved.  A  stammering 
attempt  of  Fox  at  explanation  was  crushed  with  indignant 
contempt,  ''  I  repel  the  attack,  I  scorn  the  apology !  I 
despise  his  invective,  I  abhor  his  retractation  !'' 

The  spirit  of  Mr.  Fox,  thus  bitterly  denounced,  was  so  deeply 
wounded  that  he  never  forgave  the  father,  and  extended  a  por- 
tion of  his  implacable  resentment  to  his  son.  Many  years  after- 
wards on  hearing  at  Nice  of  his  death,  the  old  grudge  displayed 
itself  in  a  querulous  tone  in  his  letters.  **  I  never  envied  Mr. 
Yorke  whilst  he  lived,  but  I  must  take  leave  to  envy  him  and 
every  body  else  when  they  are  dead ;  I  comfort  by  persuading 
myself  it  is  happier  to  wish  for  death  than  to  dread  it,  and  I 
believe  every  one  of  my  age  does  one  or  the  other.  But  I  do 
not  find  myself  near  a  natural  death,  nor  will  you  see  me 
hanged,  though  I  verily  think  they  will  never  leave  off  abusing 
me.'*  Writing  soon  after  to  Selwyn,  who  delighted  in  looking 
at  his  acquaintance  when  laid  out  for  burial.  Lord  Holland 
writes  with  petty  spite,  "  Yorke  was  veiy  ugly  whilst  he  lived, 
how  did  he  look  when  he  was  dead  ?"  A  likeness  taken  in 
wax  refutes  this  malicious  caricature.  Though  the  features 
were  plain,  the  expression  of  his  countenance  is  represented 
to  have  been  exceedingly  pleasing;  the  eye  and  mouth 
indicated  his  bland  intelligence,  and  we  read  in  Lady  Hervey's 
letters  of  the  winning  softness  of  his  smile. 

It  is  unfortunate  for  the  memory  of  Charles  Yorke  that 
most  of  his  contemporaries,  whose  memoirs  have  reached  pos- 
terity, were  unfavourable  limners,  and  eager  to  take  the  least 
favourable  likeness.  Horace  Walpole,  Selwyn,  Calcraft, 
single-speech  Hamilton,  the  correspondents  of  Lord  Chatham, 
were  all  arrayed  in  opposition  to  the  house  of  Yorke.  Yet 
even  from  the  first  and  bitterest  of  these  acute  critics,  Mr. 
Yorke's  eloquence  on  one  memorable  occasion  extorted  the 
most  ample  praise.  He  extols  his  speech  above  Pitt's  on  the 
question.  That  the  privilege  of  parliament  does  not  extend 
to  the  case  of  writing  and  pubUshing  seditious  libels.  Mr. 
Yorke  agreed  with  the  ministry  on  the  question  of  privilege, 
but  differed  from  them  on  general  warrants.  "  Mr.  Pitt,  who 
had  the  gout,  came  on  crutches  and  wrapped  in  flannels,  but 
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was  obliged  to  retire  at  ten  at  night,  after  making  a  speech  of 
one  hour  and  fifty  minutes,  the  worst,  I  think,  I  ever  heard 
him  make  in  my  life.  For  our  parts  we  sat  till  within  ten 
minutes  of  tWQ  in  the  morning,  yet  we  had  but  few  speeches, 
all  were  so  long.  Charles  Yorke  shone  exceedingly.  He  had 
spoke  and  voted  with  us  the  night  before,  but  now  maintained 
his  opinion  against  Pratt.  It  was  a  most  able  and  learned 
performance,  and  the  latter  part,  which  was  oratoric,  aocom- 
monly  beautiful  and  eloquent.  You  find  I  don't  let  a  partiality 
to  the  Whig  cause  blind  my  judgment.  That  speech  was  cer- 
tainly the  master-piece  of  the  day.  Norton  would  not  haye 
made  a  figure,  if  Charles  Yorke  had  not  appeared,  but  giving 
way  to  his  natural  brutality  he  got  into  an  ugly  scrape." 
Horace  Walpole  afterwards  tells  Lord  Hertford  *'  Mr.  Yorke's 
speech  in  our  house  and  Lord  Mansfield's  in  yours  carried 
away  many  of  the  Opposition." 

A  son  of  the  ex-'Chancellor  who  could  thus  bear  away  the 
applause  from  Pitt,  and  was  afterwards  reported,  even  by  an 
adverse  witness,  as  a  worthy  rival  of  Mansfield,  must  step 
quickly  forward  in  the  upwaiti  path  of  promotion.  In  1747 
he  was  appointed  solicitor-general  to  the  Princess  of  Wales ; 
in  the  following  year,  counsel  to  the  East  India  Company ;  in 
the  next,  clerk  of  the*  crown  jointly  with  his  brother  John 
Yorke ;  and  on  the  6th  of  November,  1756,  then  in  his  thirty- 
fourth  year,  was  preferred  to  the  post  of  solicitor-general,  five 
years  later  in  life  than  his  father.  Sir  Dudley  Rider  had  ex* 
pired  25th  May,  1756,  the  day  before  he  was  to  have  kissed 
hands  on  being  raised  to  the  peerage.  The  Honourable  Mr. 
Murray,  then  attorney-general,  insisted  on  the  vacancy,  and 
his  colleague,  Sir  Robert  Henley,  succeeding  to  his  place, 
made  an  opening  to  the  solicitorship.  Mr.  Potter  writes  to 
Pitt  from  Bath  on  the  4th  of  June :  "  Charles  Yorke,  who  has 
long  had  a  wish  to  quit  the  profession,  has  taken  advantage 
of  this  opportunity,  and  has  sternly  insisted  with  his  father 
that,  unless  he  makes  him  solicitor-general  now,  he  will  imme^ 
diately  pull  off  his  gown.  The  Chancellor  yields,  and  has 
promised  either  to  make  him  solicitor  or  to  consent  that  he 
shall  quit  the  profession  and  be  a  lord  of  the  admiralty.  I 
think  I  know  which  side  of  the  alternative  the  Chancellor  will 
take.     On  Murray's  leaving  the  bar  and  Charles  Yorke 
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becoming  solicitor^  he  would  get  at  least  49OOOZ.  per  annum. 
The  Chancellor  will  compute  how  much  that  exceeds  the 
salary  of  a  lord  of  the  admiralty,  and  the  vices  of  the  famUy 
will  probably  operate  so  as  to  keep  poor  Charles  in  the  only 
train  in  which  he  can  be  of  any  consequence," 

The  epithet  *'  poor  Charles  "  is  a  phrase  of  affected  dispa- 
ragement :  he  was  richer,  better,  and  nobler  in  every  sense  of 
the  term  than  the  son  of  the  Archbishop  of  Canterbury  who 
thus  pretended  to  slight  him.  He  prophesied  truly  indeed 
from  false  premises,  and  might  have  fed  fat  his  grudge  against 
the  aspiring  lawyer,  had  he  witnessed  the  solemnity  at  which 
Mr.  Yorke  presided  with  so  much  grace  in  Lincoln's  Inn  Hall. 

When  Mr.  Murray  had  at  length  coerced  ministers  into 
making  him  chief  justice,  he  went  with  more  state  than  usual 
through  the  ceremony  of  taking  leave  of  the  society  of  Lin-  ^ 
coin's  Inn.  No  man  of  sensibility,  says  Halliday,  could  be 
present  in  Lincoln's  Inn  Hall,  where  the  Honourable  Mr.  Yorke 
presided,  on  whom  devolved  the  honour  of  making  the  com- 
plimentary speech  to  the  new  chief  justice  and  of  presenting 
him  with  a  votive  offering  of  a  purse  of  gold  in  the  name  of 
the  society,  without  being  forcibly  struck  with  the  favourable 
impression  that  he  was  the  worthy  son  of  the  great  Lord 
Hardwicke.  Mr.  Murray  replied,  that  laudari  a  laudato  viro 
made  unmerited  praise  itself  pleasing.  His  compliment  was 
turned  with  peculiar  elegance  and  grace.  "  I  am  too  sensible. 
Sir,  of  my  being  undeserving  of  the  praises  which  you  have  so 
elegantly  bestowed  upon  me  to  suffer  commendations  sp  deli^ 
cate  as  yours  to  insinuate  themselves  into  my  mind,  but  I  have 
pleasure  in  that  kind  partiality  which  is  the  occasion  of  them ; 
to  deserve  such  praises  is  a  worthy  object  of  ambition,  and 
from  such  sP  tongue  flattery  itself  is  pleasing.  If  I  have  had 
in  any  measure  success  in  my  profession,  it  is  owing  to  the 
great  man  who  has  presided  in  our  highest  court  of  judicature 
the  whole  time  I  attended  the  bar.  It  was  impossible  to 
attend  him,  to  sit  under  him  every  day  without  catching  some 
beams  from  his  light.  The  disciples  of  Socrates,  whom  I  will 
take  the  liberty  to  call  the  great  lawyer  of  antiquity,  since  the 
first  principles  of  all  law  are  derived  from  his  philosophy,  owe 
their  reputation  to  your  having  been  the  reporter  of  the  sayings 
of  their  master.     If  we  can  arrogate  nothing  to  ourselves  we 
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may  boast  the  school  we  were  brought  ap  in— the  scholar  may 
glory  in  his  master,  aad  we  may  challenge  past  ages  to  show 
us  his  equal.  My  Lord  Bacon  had  the  same  extent  of 
thought,  and  the  same  strength  of  language  and  expression, 
but  his  life  had  a  stain.  My  Lord  Clarendon  had  the  same 
abilities  and  the  same  zeal  ica  the  constitution  of  bis  oouiitry, 
but  the  civil  war  prevented  his  laying  deep  the  foundations  of 
law,  and  the  avocations  of  politics  interrupted  tlie  busiiiiess  of 
the  chancelton  My  Lord  Somers  came  the  nearest  to  bis 
character,  but  his  time  was  short,  and  envy  and  faction  sullied 
the  lustre  of  his  glory.  It  is  the  peculiar  felicity  of  the  great 
man  I  am  speaking  of  to  have  presided  v^ry  oeai:  twenty  yaai^ 
and  to  have  shone  with  a  splendour  that  has  risen  supmor  to 
faction  and  that  has  subdued  envy,  I  did  not  intend  to  have 
said  so  much  upon  this  occasion,  but  that  in  this  situation, 
with  all  that  hear  me,  what  I  say  must  carry  the  weight  of 
testimony  rather  than  appear  the  voice  of  panegyric.  For 
you.  Sir,  you  have  given  great  pledges  to  your  country  and 
large  are  the  expectations  of  the  public  concerning  you«  I 
dare  say  you  will  answer  them.'' 

Upon  Lord  Hardwicke  resigning  the  great  seal  minister^^ 
seemed  in  utter  despair  of  meeting  with  any  successor,  for  an. 
adequate  successor  they  could  nowhere  possibly  find.  After . 
being  refused,  successively,  by  Lord  Mansfield,  Sir  J.  Wilmot, 
Sir  Thomas  Clarke,  and  by  Chief  Justice  Willes,  who  pretended 
coy  reluctance  in  the  vain  hope  of  obtaining  better  terms,  U^e 
attorney-general  accepted  the  dangerous  post,  with  the  title  of 
lord  keeper  and  bribes  of  divers  reversions.  The  star  of  Pitt 
was  then  culminating,  and  he  insisted,  peremptorily,  on  his 
private  friend,  Mr.  Pratt,  being  chosen  attorney-general* 
However  contrary  to  the  etiquette  of  the  profession  thus  to 
vault  over  the  head  of  the  solicitor,  Pitt  would  not  be  defrauded 
of  his  imperious  will,  and  Charles  Yorke  yielded  rather  tlian 
embarrass  the  government. 

Upon  these  two  eminent  law  officers  of  the  crown  devolved 
the  ungrateful  duty,  but  which  had  never  before  been  so  well 
performed,  of  conducting  a  state  trial — the  prosecution  of 
Earl  Ferrers  for  murder,  a  judicial  proceeding  of  singular 
interest,  which  might  have  been  studied  with  advantage  on 
the  late  occasion  of  the  trial  of  M'Naughten.    The  facts  ad- 
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mitted  of  no  dispute.  The  unhappy  earl  had  imbibed  a  strong 
prejudice  against  one  Johnson^-the  receiver  of  his  estates^  had 
suspected  him  of  colluding  with  his  adversaries^  and  inveigled 
the  poor  man  to  an  audience  without  witnesses^  when,  on  his 
refusing  to  sign  an  acknowledgment  that  he  was  a  villain,  the 
earl  shot  him  through  the  body  as  he  knelt  on  the  floor  of  the 
room.  On  the  surgeon,  Kirkland,  arriving,  Lord  Ferrers  at 
once  stated  what  he  had  done,  "  My  intention  was  to  have 
shot  faim  dead,  but  finding  that  he  did  not  Ml  at  the  first  shot 
I  intended  to  have  shot  him  again,  but  the  pain  he  complained 
of  made  me  forbear;  there  nature  did  take  her  place  in  opposi- 
tion to  the  resolution  I  had  formed."  The  next  day,  when  his 
victim  had  died,  and  the  house  was  surrounded,  Lord  Ferrers 
made  an  ineffisctual  attempt  to  escape.  He  conducted  his 
defence  witb  extraordinary  coolness  and  ability,  asking  the 
surgeon,  "  At  the  time  that  we  were  talking  this  over  a  bottle 
of  wine  did  you  talk  with  me  as  a  friend,  or  did  you  intend  to 
betray  meP*  and  recalling  facts  and  circumstances  to  the  re- 
collection of  the  witnessed  with  the  exactness  of  a  memory 
more  than  ordinarily  sound.  By  his  own  show  of  cleverness 
the  prisoner  precluded  all  chance  of  escape,  for  the  sole  ques- 
tion at  issue  was  the  state  of  his  mind  at  the  time  of  firing  the 
shot,  the  plea  of  insanity,  which  he  seemed  almost  ashamed  to 
take :  "  My  lords,  I  can  hardly  express  myself,  the  very  cir- 
cumstance shocks  me  so  much,  but  I  am  informed  from  several 
circumstances  of  an  indisposition  of  mind."  And  yet  there 
were  several  startling  indications  of  insanity,  which,  in  a  morbid 
state  of  public  feeling  on  the  subject,  might  have  afforded  an 
opportunity  of  escape.  Both  the  uncle  and  aunt  of  Lord 
Ferrers  had  been  afflicted  with  lunacy;  the  propriety  of  taking 
out  a  commission  of  lunacy  against  the  unhappy  prisoner  him- 
self had  been  some  years  before  discussed  among  the  family ; 
he  was  subject  to  such  violent  paroxysms  of  rage  as  to  spit  in 
the  looking-glass  at  his  own  person  reflected;  according  to  the 
shibboleth  of  mental  alienation  he  was  perpetually  haunted 
vith  vague  and  unfounded  suspicions.  But  counsel  were  not 
4hen  permitted  to  lead  captive  the  silly  minds  of  jurymen  by 
pathetic  harangues,  nor  had  the  medical  staff  as  yet  usurped 
their  functions.  The  attempt  was  indeed  made  by  the  sharp, 
witted  earl,  who  asked  Dr.  Monroe,  "  Please  to  inform  their 
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lordships  whether  any  and  which  of  the  circamstances  which 
have  been  proved  by  the  witnesses  are  symptoms  of  lunacy," 
but  was  at  once  interrupted  by  the  attorney-general,  and  when 
Lord  Ferrers  desired  that  his  counsel  might  be  heard  upon  it. 
Lord  Hardwicke  laid  down  the  rule  of  law  so  clearly  as  to 
silence  all  further  question  :  "  My  lords,  this  question  is  too 
general,  tending  to  ask  the  doctor's  opinion  upon  the  result  of 
the  evidence,  and  is  very  rightly  objected  to  by  the  counsel 
for  the  crown ;  if  the  noble  lord  at  the  bar  will  divide  the 
question,  and  ask  whether  this  or  that  particular  fact  is  a 
symptom  of  lunacy,  I  dare  say  they  will  not  object  to  it." 

The  cross-examination  by  the  solicitor -general  of  Mr. 
Goostrey,  Lord  Ferrers's  professional  adviser,  who  sought  to 
prove  his  client's  incapacity  of  distinguishing  between  good 
and  evil,  though  capable  of  transacting  business,  was  so 
searching  and  refutative,  as  to  have  carried  conviction  to  the 
minds  of  that  august  and  intelligent  tribunal.  The  following 
forms  only  a  slight  turn  of  the  screw  : — 

"  Did  you  ever  observe  anything  frantic  in  my  lord's  beha- 
viour?— Many  times. 

"  Upon  what  occasion  ? — Upon  occasioh  of  his  going  from 
the  business  we  have  been  talking  upon,  I  have  often  found 
him  in  conversation  lose  himself  entirely. 

"  Did. he  lose  himself  from  passion,  or  for  want  of  under- 
standing?—He  had  nothing  to  ruffle  his  temper  but  that  par- 
ticular thing,  it  was  from  his  talking  to  himself;  I  made  it  a 
rule  never  to  contradict  him,  and  during  the  ten  years  I  was 
•concerned  for  him  I  never  had  a  word  with  him. 

"  You  endeavoured  to  dissuade  him  from  this  suit  which  he 
was  going  to  prosecute  as  to  the  settlement,  how  diet  he  reason 
upon  the  occasion  ? — Quite  wild  and  inconsistent,  and  upon 
this  occasion,  in  my  opinion,  he  showed  want  of  reason. 

"  Do  you  recollect  what  he  said  and  how  he  argued  ?  Men- 
tion the  particulars. — He  treated  it  as  if  he  had  been  imposed 
upon,  and  drawn  in  improperly  to  do  it. 

"  Do  you  think  that  such  a  way  of  arguing  showed  his 
insanity  and  want  of  sense? — I  thought  it  did,  because  it 
appeared  to  me  to  be  inconsistent  with  the  facts. 

"  Might  it  not  arise  from  a  difference  in  opinion  between 
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you  and  him  ? — I  should  think  not,  because  I  always  looked 
upon  his  lordship  to  be  a  much  more  sensible  man. 

"  How  long  have  you  known  him? — I  said  ten  years,  but  I 
believe  it  may  be  eleven, 

"  Do  you  know  of  any  instance  in  which  his  friends  or 
family  ever  entertained  the  same  opinion  of  him  as  you  do? — 
Never  as  to  taking  out  a  commission  of  lunacy. 

"  As  from  the  conversation  you  had  with  him  you  think  he 
was  insane,  did  not  you  represent  it  to  the  family  ?—  Never ; 
his  family  knew  it  as  well  as  I. 

*' As  you  was  of  that  opinion  did  you  advise  a  commission 
of  lunacy  ? — Never. 

"  In  the  time  of  your  being  concerned  for  him  in  his  affairs 
did  you  prepare  any  deed,  conveyance  or  lease  for  him  ? — In 
some  things  I  have. 

"  Did  you  or  did  you  not  in  your  conscience  and  opinion 
upon  the  whole  matter  think  my  Lord  Ferrers  insane  or  a 
proper  object  to  be  under  the  care  of  a  physician  or  of  the 
Court  of  Chancery  ? — I  am  in  great  doubt  whether  my  lord 
was  so  insane  as  that  a  commission  of  lunacy  could  be  taken 
out ;  I  sliould  think  a  commission  of  lunac^y  could  not  be  taken 
out  against  him. 

"Why  !  because  he  was  not  insane? — I  look  upon  it  that 
he  was  insane  only  at  particular  times  and  in  particular  in- 
stances." 

The  speech  of  the  attorney-general  Pratt  in  opening  the 
case  for  the  prosecution  deserves  great  praise,  but  certainly 
not  greater  than  his  colleague's  admirable  reply.  This  trial 
is  indeed,  in  the  long  and  valuable  collection  of  State  Trials, 
the  very  first,  with  the  exception  of  that  of  the  Seven  Bishops, 
so  far  only  as  it  relates  to  Mr.  Somers,  in  which  the  oratorical 
ability  of  counsel  appears  at  all  commensurate  with  the  gran- 
deur of  the  occasion.  In  the  present  instance,  Mr.  Yorke's 
reply,  undisfigured  by  vituperation,  and  tinged  with  no  more 
than  due  warmth,  calmly  and  clearly  deducing  the  conclusions 
of  law  from  the  facts  proved  in  evidence,  forms  a  perfect 
model  of  professional  prosecuting  eloquence.  Our  space  can 
only  afford  two  short  extracts. 

<*  If  there  be  a  total  permanent  want  of  reason,  it  will  acquit  the 
prisoner.   If  there  be  a  total  temporary  want  of  it  when  the  offence 
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was  committed,  it  will  acquit  the  prisoner.  But  if  there  be  only  a 
partial  degree  of  insanity,  mixed  with  a  partial  degree  of  reason, 
not  a  full  and  complete  use  of  reason,  but  (as  Lord  Hale  carefully 
and  emphatically  expresses  himself)  '  a  competent  use  of  it,  suffi- 
cient to  have  restrained  those  passions  which  produced  the  crime,  if 
there  be  thought  and  design ;  a  faculty  to  distinguish  the  nature  of 
actions ;  to  discern  the  differe'nce  between  moral  good  and  evil ; 
then,  upon  the  fact  of  the  offence  proved,  the  judgment  of  the  law 
must  take  place.* 

"  My  lords,  the  question  therefore  must  be  asked,  is  the  noble 
prisoner  at  the  bar  to  be  acquitted  from  the  guilt  of  murder  on  ac- 
count of  insanity?  It  is  not  pretended  to  be  a  constant  general 
insanity.  Was  he  under  the  power  of  it  af  the  time  of  the  offence 
committed?  Could  he,  did  he,  at  that  time,  distinguish  between 
good  and  evil?  The  same  evidence  which  establishes  the  fact, 
proves,  at  the  same  time,  the  capacity  and  intention  of  the  noble 
prisoner.  Did  he  weigh  the  motives  ?  Did  he  proceed  with  delibe- 
ration ?  Did  he  know  the  consequences  V 

The  Solicitor-General  then  proceeded  to  show,  that  the 
noble  prisoner  was  conscious  of  what  he  did  at  the  time  of 
the  offence  committed ;  that  he  weighed  the  motives ;  that 
he  acted  with  deliberation ;  that  he  knew  the  consequences ; 
and  he  concluded  : 

"  I  will  only  take  notice  of  one  thing  more.  Your  lordships 
have  attended  with  great  patience,  and  the  most  impartial  regard  to 
justice,  to  all  the  evidence,  and  every  observation  which  has  been 
laid  before  you.  You  have  seen  tlie  noble  prisoner  for  two  days  at 
your  bar  (though  labouring  under  the  weight  of  this  charge)  cross- 
examining  the  witnesses  for  the  king,  and  examining  his  own  in  a 
manner  so  pertinent  as  cannot  be  imputed  merely  to  the  hints  and 
advice  of  those  agents  and  counsel,  with  which  you  have  indulged 
him.  T  am  persuaded,  from  the  appearance  and  conduct  of  the 
noble  prisoner,  that  if  the  fact  itself  would  have  admitted  doubts, 
and  probable  arguments,  to  repel  the  force  of  any  one  material  cir- 
cumstance, your  lordships  would  have  heard  him  press  those  argu- 
ments with  sense  and  sagacity.  But,  my  lords,  the  truth  is,  that  the 
fact  tried  this  day  stands  without  alleviation.  There  is  not  a  colour 
for  the  defence,  unless  it  arises  from  the  enormity  of  |)be  ^crtvie, 
aggravated  by  the  manner  of  committing  it ;  an  old  faithful  ^grvaiit 
of  himself  and  family,  murdered  in  cold  blood,  whilst  he  wasi  per- 
forming, by  express  orders,  an  act  of  dutiful  attendance  upon  his 
master ;  murdered  in  the  most  deliberate  and  wilful  manner,  de- 
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structive  of  all  confidence  ih  human  society.  My  lords,  in  some 
sense  every  crime  proceeds  from  insanity.  All  cruelty,  all  brutality, 
all  revenge,  all  injustice  is  insanity.  There  were  philosophers,  in 
ancient  times,  who  held  this  opinion  as  a  strict  maxim  of  their  sect ; 
and,  my  lords,  the  opinion  is  right  in  philosophy,  but  dangerous  in 
judicature.  It  may  have  a  useful  and  a  noble  influence  to  regulate 
the  conduct  of  men  ;  to  control  their  impotent  passions ;  tp  teach 
them  that  virtue  is  the  perfection  of  reason,  as  reason  itself  is  the 
perfection  of  human  nature  ;  but  not  to  extenuate  crimes,  nor  to 
excuse  those  punishments  which  the  law  adjudges  to  be  their  due. 

'*  My  lords,  the  necessity  of  his  majesty's  justice,  the  necessity 
of  public  example,  called  for  this  prosecution ;  and  the  effect  of 
the  whole  evidence  is  submitted  to  the  weight  and  wisdom  of  your 
judgment." 

In  pursuing  the  course  of  Mr.  Yorke's  professional  ad- 
yaneement,  and  forensic  triumphs,  we  have  anticipated  the 
chequered  history  of  bis  private  fortunes.  On  the  fifth  of 
July,  1752,  he  escaped  narrowly  with  his  life  from  a  fire 
which  burst  out  at  midnight  from  his  staircase  in  Stone 
Buildings.  In  addition  to  the  sacrifice  of  a  valuable  library 
he  suffered  an  irreparable  loss,  in  which  the  whole  nation  par- 
ticipated, all  the  state  papers  of  Lord  Somers,  in  thirty  or 
forty  folio  volumes,  being  destroyed.  "  They  were  full,"  says 
Warburton,  "  of  very  material  things  for  the  history  of  those 
times,  which  I  speak  upon  my  own  knowledge."  Many 
other  valuable  manuscripts  related  to  the  Assassination  Plot^ 
and  contained  ample  disclosures  of  the  Duke  of  Marlborough's 
treachery  with  St.  Germains,but  of  the  depth  of  his  base  double 
dealing  we  have,  unluckily  for  the  fame  of  the  great  general, 
authentic  proofs  from  other  archives.  The  public  were  loud 
in  their  lamentations  at  the  destruction  of  the  deeds  of  the 
Duke  of  Kingston  and  of  Mr.  Wilbraham's  WOOL  in  bank- 
notes; but  though  undoubtedly  vexatious  none  of  their 
casualties  approached  in  extent  or  importance  to  that  of  Mr. 
Yorke^  whose  misfi>rtunes  cease  to  be  private  when  we  con- 
sider the  mass  of  constitutional  knowledge  which  there 
perished.  Burnt  out  of  his  home  at  Lincoln's  Inn,  he  sought 
a  more  domestic  hearth,  and  on  the  19th  May,  1755,  was 
married  to  Catharine,  only  child  and  heiress  of  William  Free- 
man, Esq.  of  Aspeden,  Herts^  a  granddaughter  of. Sir  Thomas 
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Blount  Pope^  Bart,  of  Tittenhanger.  Philip,  third  Earl  of 
Hardwicke,  was  the  issue  of  this  marriage,  U^ether  with  two 
daughters,  whp  died  in  infancy.  The  father's  tears  had 
scarcely  been  dried  for  their  loss  when  their  mother's  death 
caused  them  again  to  flow.  She  was  carried  off  by  fever  on 
the  9th  July,  1769,  and  the  pathetic  grief  of  her  husband 
expressed  itself  in  such  terms  of  simple  and  heart-broken 
sincerity,  as  to  elicit  the  warm  sympathy  of  Warburton,  who 
incloses  the  letter  to  Dr.  Hurd,  that  he  might  share  in  his 
admiration.  Writing  I9th  August,  1759,  he  says :  "  This 
morning  I  received  the  inclosed.  It  will  give  you  a  true  idea 
of  Mr.  Yorke*s  inestimable  frame  of  mind.  He  has  read,  you 
will  see,  your  dialogues,  and  was  he  accustomed  to  speak 
what  he  does  not  think  (which  he  is  not)  at  this  juncture  he 
would  tell  his  mind  when  labouring  with  grief. 

*  Nam  veree  voces  turn  demum  pectore  ab  imo 
Ejiciuntur,  et  eripitur  persona,  manet  res  !* " 

Hurd  says  in  reply,  ^^  It  was  impossible  not  to  sympathize 
with  him  in  his  pathetic  lamentations  for  bis  late  loss,  and 
not  to  esteem  the  vein  of  pious  reflections  with  which  he 
supports  it.  Humanity  is  but  a  poor  thing  at  best,  but  in 
certain  situations  is  capable  of  becoming  so  wretched  that,  let 
proud  philosophy  say  what  it  will,  it  is  not  to  be  endured 
without  the  aids  and  hopes  of  religion."  When  the  friends 
met  several  months  later  on  the  second  of  November,  the 
Bishop  says,  '*  Yorke  appointed  me  to  meet  him  on  his 
coming  to  Bloomsbury  Square  for  the  first  time  last  Sunday. 
He  wept  much.  He  has  great  reason.  But  he  manages  his 
sorrow  on  the  best  principle.'* 

The  whole  correspondence  places  Warburton  also  in  a  more 
amiable  light  than  that  in  which  his  character  is  usually  seen; 
the  subdued  graces  of  the  lawyer  appear  to  be  reflected  upon 
the  rugged  manners  but  still  supple  virtues  of  the  divine. 
With  all  his  warm  and  kindly  feelings  this  coarse  thread  of 
selfishness  is  interwoven  ;  the  cotten  texture  may  be  detected 
beneath  the  tissues  of  silk  and  gold.  With  amiable  but  wary 
solicitude  Dr.  Warburton  urges  Hurd  to  cherish  the  acquaint* 
ance  of  the  Bishop  of  London  and  Charles  Yorke,  "  they 
are  both  worthy  of  your  assiduity.     They  both  love  learning 
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and  virtue,  and  don't  you  reraember  the  proverb,  '  a  good 
word  at  court  is  better  than  a  penny  in  the  purse/  " 

By   way  of  encouragement  he   shows   his   own   success. 
^^  Last  Sunday  the.  Chancellor  sent  me  a  message,  with  the 
offer  of  a  prebend  of  Gloucester  as  a  mark  of  his  regard,  and 
wishes  that  it  had  been  better.     I  desired  Mr.  Charles  Yorke 
to  tell  him  that  no  favours  from  such  a  hand  could  be  unac« 
ceptable.     Yorke  of  his  own  mere  motion  told  me  he  intended 
to  write  to  the  Master  of  the  Rolls  to  recommend  you  in  case 
of  a  vacancy.  .  He  does  not  know  the  force  of  his  interest, 
but  he  shall  push  it  in  the  warmest  manner."    The  Master  of 
the  Rolls,  it  appears  from  a  subsequent  letter,  had  given  all 
but  an  absolute  promise  to  the  Duke  (of  Newcastle)  for  the 
next  vacancy.    '^  Our  friend  reminded  him  of  his  father's  con- 
duct, who  always  refused  to  provide  for  the  minister's  friends. 
The  Master  told  him  he  had  but  one  way  to  deny  the  duke's 
solicitation,  which  was  by  giving  it  to  Mr.  James  Yorke,  and 
that  he  would  know  his  mind  upon  it.  Mr.  Yorke  said  he  should 
certainly  dissuade  his  brother  from  accepting  it.     Accordingly 
he  did  write  to  Mr.  James,  and  desired  he  would  not  think  of 
accepting  of  it,  for  that  he  was  soliciting  it  for  another,  and 
should  be  dishonoured  by  it."     His  active  friendship  did  not 
content  itself  with  words,  but  soon  gave  the  Bishop  of  Glou- 
cester an  opportunity  of  forwarding  to  Hurd  an  offer  of  the 
Preachership  at  Lincoln's  Inn,  worth  only  124Z.  a  year,  with 
chambers,  of  which  the  yearly  value,  if  let  to  a  tenant,  might 
be  30/.  more.     But,  as  his  shrewd  clerical  counsellor  suggests, 
**  it  is  not  the  money,  which  now  you  do  not  want,  but  the 
station  which  is  the  thing :  you  have  commons  in  the  hall 
with  the  benchers  in  term  time,  which  is  the  only  time  of  your 
residence." 

The  offer  was  accepted  by  Hurd,  who  determined  to  reside 
in  chambers  to  Warburton's  great  delight,  as  the  last  lecturer 
who  condescended  to  use  them  was  an  archbishop.  But  for 
Hurd's  coyness,  this  augury  might  have  been  fulfilled.  Upon 
Mr.  Yorke's  writing  to  say,  "  It  will  be  an  election  unanimous ; 
but  as  little  attentions  please,  I  shall  endeavour  to  prevail 
upon  him,  when  I  have  the  pleasure  of  seeing  him,  to  mount 
timber  on  Sunday  as  a  compliment  to  the  benchers,"  the 
bishop  adds,  "  Mr.  Yorke  may  be  right  in  your  not  being  too 
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punctilioi|s ,  at^Ht  sermons  at  fivst .  Qut,  take.icarjy  ^.^|o 
'accustom  tbemtPj  works  of  super^^-og^tipn,  fofr  a^  pfi^it^^ioal 
as  thjEspr  are^  tijey  ,b^ve  a^  gri?at  hank^riqg.^^ftci:.  tluit^^Pppish 
doctfine?'^ 

From  the  perusal  of  tltffcpe  /letters^  the  reader  can  scarcely 
fail.^p  rwj  without  pas^bg  a  smile  at  the  faisfaopVcletef- 
diplomi^cy  for  \m  ^fnend.  Htird,:  but  w!tb  ^  claai'  coimcCidn 
also  that  he  loyq^.iYftrfe^fjfor.hiiiesertf  a}pQ04  .  Tbre.warmth  of 
heart  with  wl^jqji  ;b^w4:ilfe^i»biqth;iO;hiia'iU>dNQf'hiln,  proves 
the  sincerity  of  hilK  dffeietiida  and  /csteena^  ^'  Yorke,-  who  has 
spent  the^  holiday^'witfa'tnis,  iua  jast-fHrnt  left  metd  return  to 
the  bar,.wfa«»  hatAre^iTWtu^/lttid  scrp&Hi^  scitince,  in  any  age 
but  this,  "womld  bkv6  ctwdufetfcd  theii-'ftvotiHte  p^W  to  the 
bench."  ^-  .-■-.•«;  .     ..    -••  --.^.i  •    .!    •;   .:j 

When  the  sldlidtor-geriei^l  'acq'aainted  his  rfeverend  friend 
with  an  excursion  he  had  been  making  into  Nottingl^amshire, 
the  doctoi^s  l^eply  comes  warm  from  the  heart.-^"/It  would 
have  been  the  greatest  pleasure  to  h^y^  chppp^,p|)9n  you  at 
Newark,  and  I  would  havadone  .^o.  oq  .tb^  le^st  intimation. 
I  could  have  led  you  through, delippu^jt  w^^lks^, and, picked  off, 
for  your  amfl^ip,^t  j^>.oiy.T*filb)lfl«},.a.tb^^  which 

I  hung  upon^^y^ry  tbcurn  a^.I  prg^^tbict^yeafra  ag6." 

Their.^c^  correspondence,  extending  over  the  busiest  and 
most  anxious  portion  of  life,  abundantly  proves  that  neith^ 
wt>ttl^  1^*  his  fbiidn&ss  for  Hleratufe  grow  cold  with  age,  or, 
reltfx'in'g-ood  bffic«S  to  literary  men.'  Their  critrcbms  ^re  full' 
and  searching  upon  Ben  Jonson,  Pope,  and  the  Dunciad, 
and  contain  a'few  passages  of^  d^iginal  poetry. '  ^s  If  awed 
by  his  severityit0(.Qlhfil8^'the<lawyer.  o&ere  his*  versus  to  the 
favourable  notin  tX  th&:Kev(^eiid  •  bonns^nitalor,  tind^  disguise 
and  in  a  false  n^mey  which  wafs,  cis-  he'i[)t'obabty  toeanl,  at  once 
detected.  -  "-  ^'-  ''-"  '["  -  "*    '  '   ■•""'':' 

*'  June  24th,'  1769.'  Thfe  inclosed  from  Charles  Yorke  needs 
no  explanatibtf.  The  llttle'iioem  Is  certa^ity  his,  but  you  see 
he  could  not  di'^est  himself  of  ihat  satiric  force  .of^ egression, 
even  in  his  teriderest  things,  and  whcjiie  ^t  b^d  l^t  to  do. 
'  Stript  t6'  t*he  nated  soul'  is  sp;  foreign  to  thq.  paJtl^f  tic,  that 
seeing  those  ip^ords  a}pn^  pn^.  WP^ld  imjagine,  Bay,  nharming 
friend  was  going  to^giFeusim  aqcQuat  oC  Ymltjira  Hqpkins  or 
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Peter  Walter^  just  stept  into  the  other  worlds  and  desperately 
surprised  at  their  new  condition^  to  find  themselves  become 
bankrupts^  and  stript  of  all^  for  their  soul  still  went  for  nothing/' 

**  Verses  by  Mb.  Pope. 
''  On  Dr.  BoUon  haoing  XDrUlen  a  paper  to  the  memory  of  Mrs.  Butler, 
ofSusiex,     Supposed  to  be  spoken  by  the  deceased  kdy  to  the  Author. 

**  Stript  to  the  naked  soul,  escaped  from  clay, 
From  doubts  unfettered,  and  dissolved  in  day, 
Unwarm*d  by  vanity,  unreached  by  strife, 
And  all  my  hopes  and  fears  thrown  off  with  life. 
Why  am  I  charmed  with  friendship's  fond  essays, 
And^  though  embodied,  conscious  of  thy  praise  ? 
Has  pride  a  portion  in  the  parted  soul  ? 
Does  passion  still  the  formless  mind  controul  ? 
Can  gratitude  outpant  the  silent  breath, 
Or  a  friend's  sorrows  pierce  the  glooms  of  deafh  ? 
No !  'tis  a  spirit's  nobler  taste  of  bliss 
That  feels  the  worth  it  lefl  in  proofs  like  this ; 
That  not  it's  own  applause,  but  thine  approves 
Whose  practice  praises,  and  whose  virtue  loves. 
Who  liv'st  to  crown  departed  friends  with  fame, 
Then  dying  late,  shalt  all  thou  gav'st  reclaim. 

''Mr.  Pope:' 

With  the  sweet  and  tuneful  strains  of  the  bard  of  Twickenham, 
these  verses  can  scarcely  vie.  The  following  are  better  speci* 
mens  of  Yorke's  "  Vers  de  Societe." 

"  To  A  Lady  with  a  Present  op  Pope's  Works. 

**  The  lover  oft»  to  fdease  some  faithless  dame, 
With  vulgar  presents  feeds  the  dying  flame ; 
Then  adds  a  verse,  of  slighted  vows  complains, 
While  she  the  giver  and  the  gift  disdains ; 
These  strains  no  idle  suit  to  thee  commend. 
On  whom  gay  loves  with  chaste  desires  attend ; 
Sure  had  he  living  view'd  thy  tender  youth. 
The  blush  of  honour,  and  the  grace  of  truth, 
'  '  T^e'er  with  Belinda's  charms  his  song  had  glow'd, 

'   Butflom  thy  form  the  lov'd  idea  flow'd : 
His  wanton  satire  ne'er  the  sex  had  scorn'd 
For  tliee,  by  virtue  and  the  muse  adorn'd," 
VOL.  XXX.  NO.  LXT.  O 
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*'  Stanzas  in  the  manner  of  Waller,  occasianed  by  a  Recdpt  to  male  Ink 
given  to  the  Author  by  a  Lady, 

"  In  earliest  times,  ere  man  had  leara'd 
His  sense  in  writing  to  impart, 
With  inward  anguish  oft  he  bum'd, 
His  friend  unconscious  of  the  smart. 

AloDQ  he  pin'd  in  thickest  shade^ 
Near  murmuring  waters  soothed  his  grief, 

Of  senseless  rocks  companions  made, 
And  from  their  echoes  sought  relief. 

CadmuSy  'tis  said»  did  first  reveal 
How  letters  should  the  mind  express. 

And  taught  to  grave  with  pointed  steel 
On  waxen  tablets  its  distress. 

Soon  was  the  feeble  waxen  trace 

Supplied  by  ink's  unfadii^  spot,    « 
Which  to  remotest  climes  conveys, 

In  clearest  marks,  the  secret  thought. 

Blest  be  his  cbymic  hand  that  gave 
The  world  to  know  so  great  a  good ; 

Hard  that  his  name  it  should  not  save. 
Who  first  pour*d  forth  the  sable  flood. 

Tis  this  consigns  to  endless  praise 

The  hero's  valour,  statesman's  art, 
Historic  truth,  and  faUing  lays, 

The  maiden's  eyes,  the  lover's  heart. 

This  kindly  spares  the  modest  tongue 

To  i^ak  aloud  the  pleasing  pain ; 
Aided  by  this,  in  tuneful  song, 

Fond  vows  the  virgin«paper  stain." 

But  the  soft  breathings  of  the  late  were  soon  to  be  exchanged 
for  harsher  and  more  jarring  sounds  of  civil  tumult  and  dis- 
cowJ.  On  the  27th  October,  1761,  Mr.  Yorke  was  appointed 
attorney-general,  but  bad  scarcely  been  installed  in  his  new 
office  when  he  found  himself  constrained  by  a  sense  of  duty 
to  perform  one  of  its  most  disagreeable  functions, — filing  ex 
officio  informations,  and  launching  against  libellers  the  ven- 
geance of  the  crown.  The  times  were  Uneasy  with  vague 
suspii^ions  of  arbitrary  Scottish  favourites  and  court  intrigue, 
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and  injRuence  behind  the  throne :  empty  terrors,  and  visionary 
alarms,  but  which  agitators  eagerly  caught  to  disturb  the 
public  peace.  At  their  head  stood  the  notorious  Wilkes,  a 
man  of  consummate  wit,  and  unmitigated  effrontery, — free 
from  all  inconvenient  scruples  about  truth  or  honesty,  callous 
to  consequences,  and  dead  to  shame*  In  the  45th  number  of 
the  '*  North  Briton,*'  a  libellous  series  of  asperaions  on  Lord 
Bute,  he  added  a  new  zest  to  his  weekly  thin  potations  by 
invectives  against  the  speech  from  the  throne,  which  he  de- 
nounced as  false,  and  full  of  fraudulent  fallacies.  The  indig- 
nation of  ministers  being  thoroughly  aroused,  and  the  officers 
of  the  crown  uniting  in  opinion  that  it  was  a  seditious  libel. 
Lord  Halifax,  one  of  the  secretaries  of  state,  issued  a  general 
warrant  to  seize  all  connected  with  the  publication, — authors, 
printers,  and  publishers,  without  naming  any.  The  warrant  of 
apprehension  did  not  condescend  to  any  particulars,  but  had 
been  in  use  unquestioned  since  the  days  of  Oharles  IL  Into 
this  compendious  drag-net  were  swept  by  the  zealous  officials 
nearly  twenty  persons,  the  greater  part  of  whom  had  no  con- 
nection whatever  with  the  obnoxious  work.  ]VIr.  Wilkes 
himself  was  required  to  give  sureties  for  good  behaviour,  and 
committed  to  a  custody  in  the  Tower  so  close,  that  when 
Lord  Temple  sought  admission  to  see  him,  and  was  refused, 
he  exclaimed,  "  I  thought  this  had  been  the  Tower,  but  find 
it  \%  the  Bastile.'*  By  this  nobleman's  advice  Wilkes  sued 
out  a  habeas  corpus,  returnable  in  the  Court  of  Common 
Pleas,  over  which  Chief  Justice  Pratt,  an  ardent  lover  of 
liberty,  presided  ;  wbo,  after  an  elaborate  argument,  decided 
that  the  prisoner,  on  account  of  his  privilege  as  a  member  of 
parliament,  was  entitled  to  his  release.  '  The  offence  of  which 
he  stood  accused  was  a  very  serious  one,  that  of  writing  a 
libel,  a  high  misdemeanor,  but  which  did  not  come  within  the 
description  of  treason,  felony,  or  breach  of  the  peace, — ^at 
most  it  had  but  a  tendency  to  disturb  the  peace,  and  therefore 
could  not  be  sufficient  to  destroy  privilege.'  Mr,  Wilkes  was 
ordered  to  be  discharged  forthwith.  He  had  not,  however, 
quitted'the  Court  when  one  of  the  Serjeants  informed  the  chief 
justice  that  he  had  just  received  a  note  from  the  attorney  and 
solicitor-generals,  to  entreat  his  lordship  not  to  give  the  pri- 
soner leave  to  depart  till  their  coming,  which  would  be  instantly, 
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iifl  l^]^'h&d  sotiieiMng  to  oifer.agaiulst  hfgifdto.i»f  .priYtlegei 
Tfaei>in<fepeAdeni  j^idge^peifemptoHIf  i^finaed  toiaoctd^  ^ioiaoj^ 
d^iay^/aflditbe  libeller  \Mithdi*^w  ih  tribniphiiiK^^ajMiiifiMeia 
toies^of  ^tk^tid  f6r«iV(e6t  and  ffllM'ittvpiiBoninBBt.v -His  baiiso 
#li»^^eD^br6€eki>ivitfa 'all-the^^tiidil^  «f  fadtionja  fiOcafelijFiQf 
puttiiAiAJmied 'the ii^'mfieentiftumof 2S^0()p/. to  repftyctbe*dai- 
oi'Mi«i$&  of-llileiriittj  uin^d  ibrqibar ;  ^mah  of 'the/pastiesf  ifiipteeneil 
iitidler^fae'geiil^ral'M^ariiMil;  comlumicdd  aotioDfiyi  and  ^adbrdrfteof 
t^^  froii]r'l^)€(/^ tbe'  «maH63t/t&/4^0Q02;  dijBihuigieatjdbaiagest; 
tmd  €td  rth6>'treftd0ry  paid  fim  all  tbejei|jeii6ea  iiiGairrad^'tiie 
Whbk 'mnodtit  18'  iuppdssd  'to^liava  tKMLgQVBrimmitMQfiQOL 
butofiit  beconiedsed'tbtit  agiteaif  pmieipl&iii^a^  dtstake^  loow^ 
tiverwdrtbleast  theix^plainanti  dnd  that  libs desth^-Uow giyeB 
4o'rtialrvKl^t  ^bgine  of)  tymnnyy  genjsi-alwanianis/piOKdda  celd 
^cmMitiitk^nal  Iriuinph;  '  Mn  Yorke>  wits-comrifioed  of  iheiir 
Yll^gttiity/  aiid^!»  ministers  ^Df  their  itfaiiBtl  for  verigeauoe  det^n- 
fil^iited  ^n  6xfrein^  meiaaures  wbioh  neithef  bis  jodgneot  tor 
cMsl^i^fDce  ^odld  apprD^C;  he  resigned  his  dffiedtjof.attDnceiy^ 
getierai,  OdtuiberSi^  17j63>  dud.  sought  the  post  of  hondur  inia 
f)rivatle  s^jartioh^  >It:.was'not  tilla  mciiiiiib  s^rlus  reaigoatM^ 
that  Wilkes  brought  bis  adtioii  aghiael  Wood^tbe.iiiidBrhseoier 
tary^  for  s^isnivg  his"paper8>'ti>  trial  b^fof e  tCbief-JiaatiQe^Pkiatl^ 
and  recovered  1  ^000/.  datnages^ ths  jqdge  AedtsmgUmrffmn^at 
to' be  iUegalJ  >  ^^.  Iftfae  idgher  jurisdititipito'SbMild.deolffir^iniy 
opinion  erroiieous;  I  subqnit;  ps.^ili4iecoBifi>mciy;  aodkiittlbe 
r^^^bvrt  limiusitisay;  Lslia^  ftlwayscansidfiitiit  aaj&^rod  oShm 
ibr  the  bhiistisementof  the  pft6{>l^of  .GhNGatnBritiiio."  =  i.u  .^u;.: 
i  ^he'  reirdat  of  the  attodney^gen^ral  prbv^d  np  iih^lfter  fcom 
attack*!  The  debate  «m  theqaestidn^  ^  Whethar  frfiadoipfrom 
^rrestfer  Ubel  wasH  privilege ancidjeot  .and  peoeesary.t^  Abe 
-Hbose'of  GommonBy"  lasted,  for  t»'o  days,.  f^9«ij,tbj'e&  in  the 
iafymdon  <  till  two  ip  the  mornings  and  thovgb,  the. 'h0|i(U»^ 
decided  t^ith  the  ex^attomey^geiieraly  and  cheerad  to  the  echo 
bis/mkgnifloenit  advo<^acy  of  the  n^galive  opinion,  ikt.  yoi^iof 
the  niitioii'i\ivia«  londly  against  hinau  Agai^fitihiSbd^trin^y 
^'^Thut  a.  libeller  miglyt  be  bound  to  gave  sureties  fov.itve.>pQa9e/' 
Be^nteeii  p^rs  in  the.  Hoase  of  Lords  .en]beiPedi.aYigpn>us 
proteatij  i^Becausetbereis  no  auth^inty  or  .eifen:.$^«al)ig|i^9!43 
vhitit;io;aBy  law  book^that  he.may  beao  bovi^d*.  J3$Qa^^.no 
libellerryiin  £Etot>  was^ver  so  bound.    Because  op  cioawn  If^^y^er^ 
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iiiLlhei.fpcl8tjd^potio:^i2uxi$s,  ^ercinsj&i^Kl  ,he.sh9^1(i  J^  89 

ein9E»i0iiimb  .aodih^^      rlibeHi  m^d/  whC^i.tbQi jpi(9$QC]f:^lK^03 
mged  ovHthiBuoh:  luicjoaiffiKint  inxff  }9%w^\  i}m]^(^m^Aoi 

Mrheiiiloi|iici(rf^!  earay  pftnp^tualiiimfwiacmioeirt,  biiili§b«^ 

jttiQlgnibxEte  lint:  tkev'St0yr].€baiiib0r»'  aiiiilriwbetft]tb9i.or0WD.b4d 

^issiiaiadtaf^iimdntiidllabletulhorit^.iciiw 

settt]4»«It&'<veBel4sekaatednnmtette^K»^  lib^  .if antrnj^  and 

fll^g^tseiziiireBiof/pcQpeiiy^  aftdbuted  to  DiiPQvn^^ 

to^be  ccrmcttediby^lCJhkfrJiii^  /'i.OdVftt  b€t9^^t' 

aaya,  Scibbhig^  ^^  tdl  imj  >la[|el7ijlbati.atib9fiieg^gje^9liEil8.A/upQi| 

ibfa» eaptionpf  aifnaav  soppo^^  a  l»biellar>'.o         ^q^^.^ilpQii 

hisi^m^  seenritias^fop  hid  good  h6haYtQpr»>  1 1  .It ' is  a  idotPitril^ 

%9ln&oiQ)Lto.ihe  fiBEklD^  erf  !every>««lgeQt^  dei>(i^tol'y  ihopftlh^ 

old  tce«»:dfeiitiQaiy  a»i<  ai  violdiut  /attaofc»;:if^/!nQl/an'i<alis^Qj#te 

breacbj^of  theiBbeety  of«itb&pres^.  .  jlttb^jootiitefWyH^fid  L-H^l 

itioa submiH to ftl-'    iDhBiablfi-aiitbQr mQomtot»^.ah l^Moot 

y€it^  miidei  ta^)  t6  al]%£fct  <th6  attoxriiey^^gjE^eraVoJYJ^  ^ledif 

-etdtxifBtalijiiibrtttaiioa/^^eivid^d  be  did  'n6t>p.upsue-it|«;oi^/apdli 

rli^iaf  hvaaiaoi-ftiiiiedy  (Dirtikidjaiveodiet  agamsli  ^WylQ  ibje^pag^ 

^M^niof  MLo0s4a  t(brtfad'PfiFt[jr'ab^[9ed4^    ..    '<},  i  :  :vj-  .  i^. 

/HiDiadttstiiigl  tiid<^ab}€t;Uiiwfaet}ieeaQ|]li<^^^  b^iproBeouted 

fdf  ^eJIaon  tbe.daad^rDubniag  inainiiiatdd.^jtjaitackQii  itbe 

lifirtb^  ^ '  th&xobnQxio!a&'  laltoi^ii^-lgMiieiiil  /  iw  litoh.  iproved .  I  bi^ 

familiarity.titUrtbd/suitbf  .spie|bsg.btek(vaiHil       H|fil  Miiasi44) 

^ tof t^ iififtegteiai;! cfaafobellor. that  I^edald m>ii tbhikibfi oociHled 

theiappMaticRi'idif 'a-'^atrioty  J^ayiog  ever  omgttrdfid'  hinpi  >a$Jia 

dbceilt;t;eiyeotiiapdaty'pl*eD6gaifve  jai^yer  ;t>that/  He.  leLamed-m  his 

nbtioti^ti^ni^ftch  td^de«u-istdctacy;  that,  he:  aeedned^incbfe 

pdtitlc^^d  apjiroachimacbLneareo  (taitfae  >prioe«pUB  'o£j«tbG  \SAiA 

of>Gid#ettdbn  tliatn^o£  Jl^^'  Spmei»^  luni  Jthdl  .dt>  4abt>lup$iiu 

^what'  pruMb:  >  priitoiple&  be  i  jai ned  lbe>t>ppoaiibl)[y  taftaip  ibaviog 

b(dett  W 'alt 4hil^g&  with  tbtticodrtfcrifoptjr.yearBtJieroiiia^'JiCOuId 

neverlea^lij  ■'  I  could  n««£r  dbtarmtne  wt^thear.he<Md  oriikad 

not  1^'  goddl  cortoaptibn  bf lour^ifoiyigia  .interest8y|attb0agk>I 

)ii!Wa^9f4>tftfagk)<3d  i%e  |iad  i^^  thorough toali&^f  .ail' Ith^  ddunastip 

<^imectioti6  aiiiotigi^  v^^'  I  mighi  iii&k^.  Whetbect.'hiailcwd&hip 

did  not  VBtifofBily;  tbrG^ighbut  life^  pntsttebia  4)irn,pHv«Lte 
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interest,  and  raise  the  greatest  fortune^  and  provide  the  most 
amply  for  his  femily  of  any  lawyer  that  eirer  lived ;  and 
whether,  during  his  administratioD,  the  judicial  proraotioiMi 
were  disposed  of  upon  ministerial  motives,  or  merdy  agree* 
aUe  to  professional  desert.  I  might  nevertheless,  and  ought 
to,  add  that  the  same  illustrious  personage  was  blessed  with  a 
good  temper  and  gneat  worldly  prudence,  which  are  the  two 
handmaids  in  ordinary  to  prosperity ;  that  his  whok>  deport- 
ment was  amiable,  and  that  he  possessed  in  general  tfa 
Soundest  understandmg  in  matters  t>f  law  and  equity,  and  the 
best  talents  for  judicature  I  had  ever  seen  (  that  he  might*  be 
cited  as  an  example,  in  this  country,  of  the  perfect  picturaof 
a  good  judge,  which  my  Lord  Bacon  hath  so  admirably  drawn, 
and  that  he  was,  in  short,  a  truly  wise  magistrate*  He  was 
fVee  from  the  levities,  vices,  and  expenses,  whidi  fiequendy 
disfigure  men  of  a  lively  and  fruitful  fancy.  His  staticm  did 
not  require,  nor  his  genius  furnish  him  with  imaginationy  wU;, 
or  eloquence,  and,  perhaps,  had  he  possessed  a  true  taste  for 
the  fine  arts  and  the  polite  parts  of  literature,  be  would  never 
have  been  so  extensive  a  lawyer,  to  which,  however,  the  plain- 
ness of  his  education  might  have  somewhat  contributed*  In 
short,  one  might  say  that  Lord  Somers  and  he  seem  to  have 
been  the  reverse  of  each  other  in  every  respect" 

Not  content  with  aspersing  the  father,  this  eloquent  rival 
advocate  did  not  scruple  to  detract,  by  their  modemtion,  Irom 
the  talents  of  the  son.  '^  I  do  not  mean  to  forget  that  a 
certain  candid  lawyer  united  his  best  endeavours  to  strangle 
the  Habeas  Corpus  Bill ;  but  then  he  did  it  in  so  delicate  and 
qualified  a  manner,  that  surely  he  cannot  expect  to  have  bis 
pass  for  a  first-rate  part  upon  the  occasion^  Tidclisfa  times  or 
political  struggles  always  bring  to  light  the  real  abilities  of 
men,  and  let  one  see  whether  a  man  owes  his  reputation  and 
rank  to  family  learning  and  an  attention  to  please,  or  to  real 
great  parts,  a  sound  judgment,  and  true  noble  spirit*  People 
of  the  latter  class  become  for  ever  more  considerable  by  oppo- 
sition, whereas  the  former,  by  degrees,  sink  to  common  men 
in  it,  and  should,  therefore,  never  quit  for  one  moment  a 
court,  or,  if  by  connection  and  chance  they  are  obliged  so  to 
do,  should  return  to  it  again  as  fast  they  can.'' 

Never,  surely,  did  a  sneer  fall  more  pointless  than  this  at 
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Yorke's  aMention  to  please«  The  courtesies  of  leaders  in 
the  profession  are  not  so  profuse;  the  affabilities  of  the.  high 
in  rank  and  ilhistrious  in  statiea  not  so  overwhelming;  wt  the 
bland  compliments  of  asetuor  to  a  juiuor  counsel  so  distaste- 
ful as  io  be  made  matter  of  gibe  and  sarcasm*  How  many 
young  men  have  beoi  cheered  in  their  course  by  a  word  of 
encoQiiKgement  seasonably  spoken^  by  those  little  tokeiis.  of 
approbation,  whieb  eost  to  those  who  dispense  them  i»Qthing, 
bat  are  cherished  as  predous  in  the  hearts  of  the  young  apd 
sensitive,  dilident  of  themselves,  and  easily  discouraged*  The 
popiAanty,  which  Charles  Ydcke  bad  thus  acqukedf  has  on^tf- 
iasted  his  bonourS)  and  promises'  to  survive  his  laurels  in 
litemtuie.  Passing  over,  witfiout  ■  noti0e,  the  disparaging 
Btrictuies  on  hinaself)  be  vindicated  his  father's  fame  from .  the 
chaise  of  raising  to  the  bench  inferior  judges  by  citing  the 
names  of  Ryder,  Lee,  Strange,  Foster,  Pratt,  Denison,  and 
Wilmot,  a  aeries  of  almost  saored  names,  which  would  not 
require  epithetSi  Of  the  extK^bancellor'a  private  virtues  he 
took,  as  might  have  be^n- expected  from  hi& filial  piety,, even 
too  lofty  an  estimate^  Lord  Hardwicke's  judicial  merits,  it 
v^ould  be  imf)066ible,  on  tbis  eider  idolatry,  to  appreciate  too 
highly.        - 

The  war  between  the  two  great  rivals  was  renewed  viyfi. 
voce  before  Lord  Mamsfield,  when  the  ex-Attorney-Greueral 
proved  himself  not  unworthy  of  the  encounter.  But.tbpjugb 
he  knew  the  author,  so  great  wad  his  equanimity  that  be  would 
not  refose  to  meet  Dunning  as  a  friend,  or,  even  when  he  had 
the  opportunity,  seite' an  occasion  of  rehreuge.  >  The  feelings 
and  conduct  iof  this  gentle-^nded  lawyer  were  disciplined  on 
higher  principles  and  dinected  to  loftier  objects  than  thpsie 
of  the  antagonist  counsel,  the  mere  man  of  the  world.  Both 
had  been  tried  in  the  school  of  affliction.  Mr.  Yorke's  letter 
on  his  bereavement  has  been  described  as  a  model  of  Christian 
i^signation.  The  letter  of  Dunning  on  a  similar  occasion  has 
been  preserved,  but  proves  that  his  consolation  was  not  dra^yrn 
from  a  Christian  source.  "  You  suppose  me  in  pos^es^iop.of 
every  alignment  to  bear  this  misfortune  .with  becon^ipg  resig- 
nation, but  I  assure  you  I  find  none  of  the  leaat  u^e  to.me* 
It  is  true  that  I  have  occasionally  read  most  of  whsMi.i^  to  be 
found  where  you  or  I  should  think  of  looking  for  arguments 
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of  ibis  -aofft) > . fitrnt  die.  oclefairatbed«ieijtiei''6f  SUpiduMd  /to i(Dittetx> 
oatho  doUhiof  his  daygbl^r^idow^  to/irhalbad  tB)Hbeinettwi<Jb^ 
of  more  modem  manufacture;  iDi>tOio^re'^;ipbild0ophifi.]tltie> 
availed : hiax,  <  aod-in  /a.  letter  c£  bb^^upooi  aho&erj6deii^Ofli !  iyou 
fiod  faim . ackoowdedgingr  tfaat  tiraei aldtie  haRii<velievckl/lifti¥.:^^ 
Tar^tium.fnofnitb€a)d^e89ieni  i  ¥heto»iktivry^*of  iWilldei^fiAmi* 
hi$..)escape'to  Erance.ksaus^d  ea  tBmpomiyi4:^lie»5'iafld^<&foi^ 
Yorke^tiiottgh  out  of  office^  ieUistiBiedTfh>m/aii  a#if6A6p||i^iM* 
tiQn>]  bull  was  looked  iipop.iiii'politicalioiiUlesi|$'Uei^  tippMiM 
to  .the  Qhfltooellorabip.     "fWheDeter^^DldJTiiUury' r^igb^^"^' 
wpoteGtUyi^iUibinsi  to  8riw5tH'!^^he^JvuHl>kiu»Bti>«bdkrti^^ 
suceeed Jf    Of ithe jealouJ^ingifaKe wMih  WUoh'fid^ptoc^ 
rdlatifi^(to  alawyer  of '8Uoh/Iii%'e)cp«ptiadoiid/<iMm*«iit^ 
we  are  furnished  nvitfa  jUiamtiiBing  ^ibaH^pie 'in  ^khe^gitmp^to^ 
vrhkik  hifr  receiving'  a  patent  of 'prdeedeiicyy  i(Mi  Seoeb^HSt'^i 
1 764,  gave  rie^i    When  Mrj  Yoiifie  held  the  KppoiiKltio^tit'  ofi 
Attoraey^.Gen>eral  he  was^etat.tbe  titite  k  kii^scouiii^ly'tmd 
oohia  resignation  :in  the^pra^ious  yenr  hadibedn'oompbltod  to^ 
retiu!&  to  tbistfbiimer  iposition> at: the' dotdrticu^l    oFpi-Jiisaiail^^' 
his  standing  and  business  to  be  tfaliBSt/baekMsliliod^tbe^stil^' 
gowD8ni(^ii.  was  Gontnicyr  toi  profisamiial  icoortesffy  iand^  (lis 
-  patent'  io: = moi^e'  nexf  after  >  tl^  AttomejfwGMoefal  /  s^eAded  ^  tf ' 
favdnr  no  more' than  du^  to 'his  &M,\odht 'the ^Imit.  ^!¥e(  tbil^ 
single  jict:  of  ii^race  wafs  huAed  iat  ,Wliite's>ik»4)rao<  of 'ie^gii^e^ 
satidUi  '  ^^  Opposition/'  wiitesi  a  x5oiV6SpotMleb^^Gidoygel^^ 
wynls^  /f  seems  <Dn>  its  deatk  ibekif  itbei  YMMtkli^i  telMe  le^-il  r 
Oharie&^Ypfke  has  beei^sqaeamish^«iid^iv^ald  nbt  rt^fti  4o 
hifi  old  post; agatn^  but  kisses  jheind&^io^i^oit^w^fol'llis'pl^l^iii 
of  precedency i    Hehals  acted  «s  mostilawyiers^di^  du^d^^  their 
busin^us  withi  a&  miioh  absurdifty,  Und^lis  titttto  ttiio^^i^dge 
of  the  worldy  aa  the  fellow  ^  a 'CoUege'.*^  /  Horiifo'e  Wal}]fdtiei 
tuned  his  muse  to  epigram  on  this  great  occaaidil.    '<^Whi§o ' 
Charles  Yorfce  left  us/'  he  writes  to  Lord  Hertford,  "  I  hoped 
fof  the  ilesertibn  of  Chttrles  Townshend,  and^niy  wish  klid  ^.nto 
this  cotiplet :— *  .:;..!  5  ,,,      .     ),  •  5. 

'  '      '  "TOtHE    ADMlNIStkATiCW.  '      '       '      .    '    '  *  ^ 

.,.,;.,  •  ,         '      .  .     (         ,         ..       .  .      ^     •  .;■-■.;■';    i\   u  .i;f,,     (v.i-S 

"  Our  Charles,  who  ne'er  was  ours^  yoiji've  g,ot  ,'^iBf,tr|ieti  ,.   \j.'. 
To  make  the  grace  complete,  take  t'other  too/'  , 

It  is  remarkable  enough,  adds  the  sensible  editor^  that  the 
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Gbfurks^iYiMikfif  bad>fk«ve0  jorokletbeipy'dndi'itbereliira^'  ooAld 

u(Alike^geeUtless(fand)iiiiG9nsd6uk^ofc  tov^rte^^-' 

ingifMyijbooiiethiA.CQnldlgnviidokmir  toncalbbuiyiy^Mn'.Yofke 
r0siimed4  hW  place  aaiitwofcofciK  rofrsi  of  rtb^  courts  mod  *  luid>  the 
s|i|f4fabtion,QfigHimng<3i|fiiBt  m  iiriBoh/th&runiieKftityi'Oif 'Oam* 
b|^ig^4i(^a9i;eEeii8iIyrioterbsled;r lya^m^^^dothe  •  eiidawiihent  of 

i^,arl}(i49<  h|9rib^tfilianjtbfi  j^lelfferof  .t)iiriBkrilio(lifliiih  which^ 
v^^.4<i?tov«todrdi4mhi^  b3rY>thi3  I^i&UtC'drator^' 

b9F2i9i)iieri4»ifT<^Onii<OQliiQti^  /tQ»')aQi3!!iovvJed^MbistJitiif>ortabt  »9er^ 
vji39ll  J;flj  Iba  f^Qjiyeraily^  ^afticullurly  rioi  bating)  forolQrly'pkaded  > 

pilBtii^nbookls  M  ,la>ir  laodni^lt  ortier.  f^cmi^ieei;*  jaiidr>bainnlg' 
II?P^W!l(Aero(pflfe©ilTel)fedh^ocfeite^in's1/he'  gr^t  Dewmng^^cpkifley 
itbm'9t»y!ranjLea%9Aci/<Qf  4<^O0/.  iwasiiseeiire    torithe<.ii4WT«rBity 
fo^lMiildifigoaQd^'jehdoii^tng^ii  B0wjool|€9^iand>iforjibei  mGLny 
otiK^ifflgoal  pl*oof9i Jbeiblid;gin^£niofihtt9izea[l  onilKalttadHilent ^to * 
tfc?iillt€ares4ft«rfjthOiMlrivdBartJfi  :h!  u.;  -^  ..n-j^'J    h-u;  :j<jU'^i^:'  ^i- 
->iA  ii9/teid  9bailgo<of  odourasfcralioiv  t(^kif»laseinvl7i66^iwbeci 
^tbou^  AnylaeinbldacaioficJiaigb  oidJus  political' jconeistdney, 
Mtf u  Ytcnl'ke.  i»$u9aecii;thei  icifgce i (of t  AlA^majf^QemtBh  <  >Tbe 
hci^jofo^hftt  toW(geiTai^iUnfeillt,  jtiiBoMdrqfiiifi  :x>f ;  jBLdrnkufigfaainy 
h4^95S  'bfitlaioci^ilMicc^iQt  *tD  itfa»  tsesls  against  {that '  of  Gbief 
Xil9tiqe»[Pfatti  \^iJi6^fiilyi\ie^iieA  iflb&touiro£  themost  popular 
CApcM^t^i  i<  (f  tilem^dsrfN^^pocssbg^^ahftde  <}fidi3ilpp6iBtikieiit> 
0Ai^^|i8Mldrt}fWiV  .^6tyka^)itidid)»0ti  intdr^nswitb*  bi^'iperu! 
fQRW*ii|eej^f  %(H&  ofy  exnirieajr;  -j.Q»6ir  JErirdliy  Wilmot  beip^ 
a^^j^kN^diQhkfTiualici&iaf  JkbelXJcaiUiioti'fieaannlthe  JKHom^i 
I;^j(i>^)^  MiHifmy'Gss^VBjLmTdks  t€t)Uiih  Abe  falloiMiifg/bedkrt^' 

1   ,|,,j    I  *'.;..    t    ;.{|    j;|     I     .1  .rr/; 'A  f|'att^e«fca»g^r,' Aligns*  U*:176^.» 

.  ."iflSftT  ^jp,77l  j£ft9^w^i9ftij,ivl?e)J^pvyR«,?tnB  lyQt,  O^f  Ju^tm  ? 
of  ibe  Common  Pleas  in  form^  but  give  me  leave  jtqrfiwgisirt; 

tulate  you  and  the  p^h]\c,  qxji.yQ^r  a,4vapcement.  Tbe  kind 
and  uniform  friendsbip  wbich  you  have  shown  mq  inakes  me 
feel  a  retll^'pl^asuTe' oli' 'this ^  occasion^"  Dieii.'vous  conserve 
dans  sa  sainte  garde  et  moi  daVis  vbtre  amitie.^^ 

..;ij    ...'Ay  .t'    -;,j     1  'i  sy-    :--'f   -:•'       :  " .  ■•   '-    -M.'i.^Jr  'I  •*    ' 
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There  accompanied  tbis  letter  a  copy  of  aa  elegant  ediAkm 
of  Cicero ;  the  following  inscription  is  in  Sir  £ardley'«  band'- 
writing: — 

*'  The  gift  of  the  Honourable  Charles  Yorke. 

**  Qaeni  tu,  Dea,  tempore  in  omoj,. 
Omnibus  orno^ip,  exqejilere  rebus  volifisM/' .     ^  ^ 

Fnom  tbe>necesmty  which  bis  r^^umptiiop  of  officeio^pose^  of 
<irguii^i  on  behalf  0f  the  pbwtijSa  in  eirof,in  ;£avour  <3if ^  the 
validity  of  ^geneiral  warrants, .  the  Attorney-Oenecal  jnade  a 
defer  escape^  as  he  naturally  ahruoj^;  frpintpei;astiog.,i]i  aa 
aifgufloent  against  his  knowA  and  avowed  cfrnvietion*:  He 
therefore  yielded  to  a  oollateml  .ojajectipni  that  tb^  .wa4Tai^  m 
question  had  not  been  pursaed«  l{ere,the  wftrraM  waa  to 
take  up  the  author^  printer^  or  publisher ;  but  they,  tp^  up  a 
person  wh(>  was  nether  author,  printes  or  pMhlisher.;  so 
it  was  the  case  of  a  warrant  to  take  up  a  disorderly  W0m9», 
and  the  defendajat^  took  up  a  woman  whowas  notisa  !*  On 
the  important  point  of  the  legality  of  general  warrants;  a 
judicial  decision  of  the  Queen's  Befidbt  was  thus  evadedi  the 
ofintQtt  of  the  Court  beiug  oonfesfsedly  adverse.  Theinsur- 
mountaUe  Wilkes  rode  oiF  in  tckuEUj]^  upon  this  techniiml 
acquittal,  w««  returned  again  and  again  for  Middlesex,;  and 
from  the  stubborn  detsrsaination  of  the  House  to  prevent  his 
re»electi<n»  had  nearly  thrown  the. whole  kingdom  into  eAaiB- 
chy»  Even  at  this  anxioua  period  Mr*  Yorke  found  intervals 
of  leisure  for  Uterature^  On  the  ^d.  February  he;  thus,  writes 
to  Bishop  Warburton^  having  once  more  released  himself 
from  the  shackles  of  office : — 

**  My  dear  Lord^^-^I  cannot  resist  tfa^  impiibe  -of  tbankingyou 
m  three  words  for  the  perusal  of  your  new  diseauraesjas  well^as 
your  last  letter.  All  the  fruits  of  your  frieudebip«re  pleasing,  to 
me.  The  book  was  moat  eagerly  devoured  in  the  discour^e^  whi^h 
I  had  not  read  before,  and  kept  up  my  attention  everywhere. 
How  do  you  manage  always  to  say  something  new  upon  old  sub* 
jects,  and  always  in  an  original  manner  ?  The  bookseller  favoured 
me  with  it,  just  on  the  eve  of  the  30th  of  January,  and  within 
three  days  of  Candlemas ;  one  of  them  the  greatest  civil  fast  ih 
England^  and  the  other,  the  greatest  religious  festival  of'  Anti- 
Christ.     Your  Lordship  has  furnished  me  with  such  meditations  for 
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both,  tlint  I  must  add  it  to  the  account  of  my  oUigationsi  tuid 
renaiti  always         * 

Your  Lordship's  most  faithful 

and  affectionate  humble  Servant, 

C.   YOWLB." 

The  Bishop  soon  aiter  paid  his  last  visit  to  his  old  friend. 
He  had  been  married  agaiti^  after  a  wMowfaood  of  three  years, 
to  kid  aefeond  wifb  Agneta^  daughter  of  Henry  Jobngos^  Edq., 
of  Berkbampstisad,  who  survit^  him.  Two  mttvy  prattlers 
at  the  kne^  koade  h\fs  htme,  at  tht0  tiine,  joyous.  Chaiks 
Philip,  the  late  Earl,  and  the  late  Sir  Joad{^  Sydney  Yorke, 
the  pet  ^  the  Hottde  of  Coramond  and  delight  of  qtmrter- 
deok,  who  eobh)  say  merrily  of  himself,  thai  he  waaa  palpable 
ft\)BW  ttlkttk  half-way  up  the  hatchway.  In  the  midat  of  his 
children,  and  at  his  pleasant  vHla,  the  Prelate  found  him  on 
the  I9tfa  Jafne,  1769,  and  wrote  to  Hurd,  from  Oroavenor 
Square,  the  following  amusing  account  of  hie  risit  ;~' 

**  Last  Thursday  we  dihed  with  Mr.  and  Mrs.  Yorke,  at 
Hfghgufle.  It  was  nM  a  good  day,  but  w«  walked  on  his  ter- 
race and  mund  hia  domaki^  fle  ha«  impriyved  it  much.  But 
in  contempt  of  your  laiehrs  dulceB  y^u  enter  the  terrace  by 
the  ttost  extraordinary  gaite  that  e^er  was.  His  carpenter^  I 
suppose,  wanting  materials  for  it^  got  together  ail  the  old 
garden  tools,  from  the  si^ythe  to  the  hammer,  and  has  disposed 
them  in  a  most  pictaresque  manner  to  form  this  gate;  which, 
painffed  white,  and,  vieWed  at  a  dic^nce,  represents  the  most 
elegant  CSimese  naiiling,  though  I  suspect  the  patriotic  car- 
penter had  it  in  his  purpose  to  ridicule  that  fentastic  taste. 
Indeed  his  new  invented  gate  is  full  of  reeondite  learning, 
and  might  well  pass,  for  Egyptian,  mterpneted  by  Abb^  Pluche. 
If  it -should  chance  to  snrrite  the  present  members  of  the 
Antiquarian  86ciety  (as  it  well  may),  I  should  not  despair  of 
its  finding  a  distin^ished  place  amongst  their  future  tititts- 
actions  in  a  beautiful  copperplate.  I  was  busied  in  these 
contemplations  when  Mr.  Yorke,  as  if  ashamed  of,  rather 
than  glorifying  in,  his  artificer's  sublime  ideas,  drew  me  upon 
the  terrace.  Here  we  grew  serious,  and  the  fine  scenes  of 
nature  and  solitude  around  us  drew  us  from  the  Bar  of  the 
House  and  the  Bishop's  Bench,  to  the  memory  of  our  early 
and  ancient  friendship,  and  to  look  into  ourselves.    After 
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many  natural  compliments  on  tbmhead.  I^aid^  that  ifiaijs»i^ 
time  I  had  been'  wanting  in  .tbiaisficred  rqliktioiji^>IibBd  tnadtt 
bim  ample  amends^  by  gWui^  hi«n!;tbe)frieBdi^pof  itbeiipriB^ 
sent  preacher  of'Lineohi's  innj    His.;Bineerity/ modfiiLthttn) 
acknowledge  the  grecvtness  of  the:  benefit^  but, W|W^ll(^s8 
made  bim  insist  ypon  it  that  .it/was'BOt  d^'debt,  .wluebtbQihsGti 
received  at  nij  hands,  but  afrea>gi£t»:  Let  jdbe  jH^bf^t^/itfyrlUy 
I  only  wish  he  ma^  shovir  the'worldihe^/kndwaitb^Ysdoi^QffiU 
ThiB  I  know,  that^'fais  fattor^.ainidBt.aM  bis  aicqiimiMiei^ 
chose  the  most  barren,  dry,  cmd  sapless  «>f  >plaiiili>:>(»i^Wh«^)l 
to  shower  down  bis  refefedWngraittw'^      .    >•.!  !  li>  :;ff     ,5  litr// 
FVom'  bis  placid  retreat  Mr.  Yorke  was:  smnoKHiodaQeAba 
winter  to  take  part  m  the  d^ath  'Struggles  df  ad0(lN»idM'aftii(»)( 
Seventeen  counties  had  peUtibned  for  a)dissDl^ti€ia<i)f  {mriiftf 
ment  as  the  penalty  of  its  odious  'votes  agaiiisdr  Wiik^^-jand 
theboIl6w  muvmnrs  of  troubles*  in^JldieariQa^be^att  tof-bts  mom 
loudly  beards     Mr.  Yorke  had  hssikn  long  intajctive^oppoti^imi 
ta  the  infatuated  mesisuDes  of  govternineiit^  and  tbfe  ^(^n&d^on 
of  Lord  Camden  in  the-  Hoas^.of  Locdsy  taithe:  indigndupj 
amazement  of  his  JCoUeaguies,  opened  hisireturn.4a:)i}X)W$ii:  ilSA 
have  long  hung  my  bead  aftkneatores  wbidb  my.avQw^/^Pf 
position  ecmtd  not  pre  vent;  >:  IwilLdo  sojioJonger^ibuiiopeBly 
and  boldly  speak  my  sentimi^ntsv'    Thftconee^neiKe  of  itbil 
declaration  could  not  l^f^  j^v^takei)^  ^nd  all  the  efforts  of  oppo- 
sition were  direicted  to  d/et|Brw]M[r.  Yorte  frqo^.siqcepting  the 
great  seal.     When  the  address  was  debated^  and  Lord  Ppm- 
jFret  moved  ajn  adjournment  for  a  week,  Lqrd  Terapfe^aid^fibb 
House  kn^wwell  for  what  purpose  the  adjdurhraent  was 
required  to  disn^iss  the  virtuous  apd  independent  lord,  who 
sat  on   the  wpolsack,  and  to  supply  his  plape  with   sdm6 
pbsequiojus  la^^vyer,  who  would  do  as  he  was  comipah4eai' 
Lord  Shelburne  also  observed^  that  after  the  dismissal  of*  inp 
present  wprthy  Chancellpr,  the  great  sealwoi^ld  go  a-begging, 
but: he  hoped  there  would  not  be  found  ip  the  kingdom  a 
WiTetch  sufficiently  base, and  raeain  sjpirited  to  accept  o^  it  on 
such  (fonditions  as  would  gratify  the  ministry.     jAfi^  meeting 
0^  the  opposition,  of  which  Lord  Rfjckipghan^  was  chi^ 
his ,  brother  Lord  Hardwicke.  a  leading  mem^r,'  Str!  Yorkfe 
was  earnestly  requested  to  give  a  pledge  that  hp  wbvjid  refiislp. 
Immediately  on  the  seals  being  demanded  From  Lorc^  (3amden 
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the>offei*.  ^mU  itiadej  ^  had  been  foreboded^  and  Mr.Yg^ke 
noictat  WithiafnTdinpt  tad.'posilite.  re&aah.  ..Oi»  the  next  day^ 
whcfn  the  Uyff^^^w^  rebeusediwitb  jmore  pres^iog  urgency)  JUord 
Ohaibdmi^wrote  to  Galoi>dft  fronk  Uwfes,  ^'Mr.  Yorkers  i?efu«al 
Uk^'^mo^eitiit^  ttnd  I  cao  readily  believe  H  from  my  c^oion 
^f^'faisiphsiienc^iaiDd  diBceffnmenL  .•  No  iUi^:with  a  grain  of 
eiiberJ (Would  etdbflDk  iai^ijro^cD,  visAietliaiIhe  middle  of  a 
t^pe»ti|0  go  'he  /hnciws:  not  whither."  The  morpiog  of  the 
iistyomkBtii^ike  sbgicioaBicarLiJuuBi  wrote^  .tiie  pre^eiice:  of 
]f[vrn^ocib&b8ul''be6ii  Kquji»datSt  Jamea'^i;  he  was  honoured 
with  a  long  and  private  audaenoei  oC  .Qeoige  IXLy  axviali  the 
olbiB0'ciimft}foith^hs.bea)cer  of  tib^  great>$eaU  with  the  title  of 
iAvft  lMb«dcd;<  The  itinmrph  jo£  ihe  AieindB  of  the  monarchy 
w«i9'a(b  iits:l>eighVtbe  hopes  of  true  paitriotB  beat  high  that 
ittnciluiAor^  measures  to>  Aaieriica  would  bo  adopted^  and.a 
more  ^hnt  and  comprahflfusive  system  of  admim^tratiou  ma* 
tii»ed>«pFhe»  inthreeidaysiJiehew  political  faibric  lay  shattered, 
**^Mtij  YofkB  Jwas  .dead;* .  Coottary  to  the.preoedents  set  by 
Inth^jthe  former  Gbaaaellors>  Lords  Northiegton  and  Cam- 
den, be 'ha^vaicoepted  the  gneai  seal  without  any  coodition^  of 
pnviU%'gaiiii^/o£  place,  er  ieileiship  in  leversion ;.  aware,  of  the 
jjdaoqsrltyiof  ttie  tenure,  and;  fully  alive  to  the  in&tant  peril,  he 
hiA  in  a--8f>irit of  aneieht  chivafary .adventured 

' '  *•''  '^'    -  •  ''       ■    <««  oil  those  dangeix)tiaf  sieas, 
-''-   c     '  : '  BinkVtrj!>t  of  health,  and  piiadlgal  x]f(  ease," 

aifd  lien  a  victin^  tp  hi^  loyal  devotioni 

The  daily  journals  soon  hinf'ed  at  suicide,  and  the  family 
oj^  the  deceased  did  not  pay  aif  the  time  sufficient  regard  lb 
public  opinion  to  contradict  the  rumour.  The  bitter  Junius 
at  pnce  caught  and  pointed  the  calumny  in  his  letter  to  the 
Dul^e  o(  Gfmftbn :  /^  To  what  an  abject  condition  have  you 
laboured  to  reduce  the  best  of  princes,  when  the  unhappy  man, 
'who  yields  at.  last  to  such  person?il  instance  and  solicitation 
as  neyfei^can  be  fairly  employed  against  a  subject,  feels  him- 
self degraded  by  his  compliance,  and  is  unable  to  survive  the 

qui 

Even  within  the 'last  twenty  years,  the  blundering  Sir  Natha- 
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niel  Wraxall;  in  commenting  on  this  charge^  has  repeated  the 
fklse  accusation :  ^'  The  transaction  to  which  Jnnius  refers,  is 
one  of  the  most  tragical  which  has  taken  place  in  our  time. 
Mr.  Yorke  closed  his  existence  in  a  manner  strongly  resem* 
bHng  the  last  scene  of  the  lamented  Sir  S.  RomiHy/'  The 
whole  chorus  of  annalists,  including  Belsham,  haye  reiterated 
this  calumny  in  a  manner  that  would  almost  justify  Sir 
Robert  Walpole's  exclamation,  **  Oh !  don't  read  me  a  word 
of  history,  for  I  kn6w  that  to  be  fklse.  Even  the  genealo^ 
gists  and  compilers  of  peerages  report  that  Mr.  Yorke  died 
suddenly,  a  convenient-  periphrasis  of  speech  to  suggest  sui- 
cide, in  those  circles  where  hell  is  never  mentioned  to  ears 
polite.  Yet  the  real  cause  of  death  had  been  told  by  Cradock, 
in  his  Memoirs,  and  was  authoritatively  stated  by  the  nearest 
relatives  of  the  deceased,  upon  the  revival  of  the  aspersion  in 
1832.  Stung  with  the  coldness  and  reproaches  of  his  party, 
after  his  acceptance  of  the  great  seal,  Mr.  Yorke  returned 
home  in  a  state  of  extreme  agitation,  and  drank  freely  of  some 
spirits,  which,  in  conjunction  with  the  nervous  excitement, 
occasioned  a  violent  paroxysm  of  sickness.  In  the  throes  of 
his  illness  he  ruptured  a  blood  vessel.  '^  The  friend/'  adds 
Cradock, ''  from  whom  I  received  the  account,  assured  me  that 
he  was  present  when  the  dead  body  was  left  openly  in  the 
chamber,  that  the  attendants  might  gratify  their  cuiiosity,  and 
see  that  his  death  could  not  be  truly  attributed  to  the  direct 
means  which  had  been  so  publicly  and  so  confidently  asserted." 
The  great  effusion  of  blood  might  strengthen  the  suspicion 
which  bis  unexpected  illness  and  its  sadden  tenoiaatioa  had 
originated.  The  patent  of  peerage  lay  for  twenty-four  hours 
in  the  chamber  of  the  dying  chancellor,  complete  in  all  re^ 
spects,  except  the  addition  of  the  gieat  seal,  and  he  might 
easily  have  affixed  the  wax,  even  when  life  was  ebbing  awfty, 
but  he  Ti^as  too  high-minded  to  transmit  hereditary  rank  by  a 
stratagem. 

The  titular  Lord  Morden  expired  at  five  o'clock  on  the  ev^- 
ing  of  the  20th  January,  1 770,  in  his  forty-eighth  year,  and  was 
interned  in  the  village  church  at  Wimpole,  where  a  splendid 
monument  by  Scbremakeri  ornamented  with  a  medallion  of 
his  person,  supported  by  angels,  presents  all  the  blazonry  of 
the  tomb.     But  he  required  no  such  funeral  splendour  to  per- 
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petuttte  bis  memorial.  His  moral  and  intellectual  worth, 
literary  meritSi  legal  renown,  and  more  than  all  these  his 
geotie  goodness  and  attaching  qualities  of  heart,  shed  a  calm 
and  plaeid  light,  even  at  this  interval  of  time,  over  his  memory, 
likii  the  f)Ufe  ray  of  some  distant  star,  which  the  mists  raised 
by  earth  have  for  a  time  obscured  from  our  view.  His  family 
lost  the  paternal  peerage^  but  preserve  what  they  value  more, 
his  example>  for  so  long  as  gentlemen  shall  adorn  his  pro- 
f&maoniVnU  they  hallow  the  memory  of  Charles  Yorke» 
T. 


AKT.  III.-EARLT  RECORDS  IN  EQUITY. 

JEarljf  Records  in  Equity.    By  the  Honourable  Sir  Henry 
Wilmot  Seton. 

Ik  the  year  1830  Sir  Henry  Wilmot  Seton  published  his 
work  upon  Decrees  in  Equity.  It  contained  an  admirable 
eoUection  of  the  most  useful  and  important  decrees,  accom- 
panied with  notes,  in  which  rules  of  law  and  equity  were 
stated  in  short  and  intelligent  propositions,  and  confirmed  by 
references  to  the  best  authorities.  It  passed  into  the  hands 
of  praotical  men  as  one  of  the  best  and  most  useful  guides  in 
their  labours,  and  established  the  reputation  of  its  author  as  a 
lawyer  thoroughly  acquainted  with  the  practice  and  principles 
oltile  Courts 

The  character,  which  our  anthc»*  had  thus  acquired^  made 
his  appointment  to  an  Indian  judgeship  a  matter  of  sincere 
satisfaction  to  his  friends,  and  induced  them  to  anticipate  both 
public  advantage  and  persond  credit  from  the  discharge  of 
his  official  duties^  We  hear  from  different  quarters  that  their 
afntioipations  are  in  the  course  of  complete  fulfilment  But  it 
IS  not  to  the  judicial  labours  of  Sir  Henry  Seton  that  we  now 
vrish  to  direct  attention.  We  rejoice  that,  in  spite  of  the  occu- 
pations of  his  Court,  he  has  time  to  continue  those  diligent 
vesearohes  into  ancient  law,  which  gave  so  much  authority  and 
fidwer  to  his  work  on  Decrees.  We  have  now  before  us  the 
fruits  of  hiB  literary  ease,  a  shght  evidence  of  the  mode  in 
wtueb,  according  to  the  motto  which  he  has  adopted,  he 
passed  his  btium  in  negotio,  and  pursues  a  negotium  in  otio. 
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Of  this  work,  which  he  has  printed  for  private  circulation,  he 
has  sent  copies  to  Lincoln's  Inn,  and  to  his  private  friends, 
tributes  to  his  Alma  Mater,  and  presents  full  of  benefit  and 
instruction  to  lawyers.  We  are  sure  that  our  readers  will  be 
happy  to  form  some  acquaintance  with  the  contents  of  the 
work. 

The  object  and  the  immediate  cause  of  the  work  he  thus 
describes  : — 

"What  follows^  is  chiefly  taken  from  the  specimens  of  the  early 
proce^ings  in  the  Court  of  Chancery,  prefixed  to  the  calendars  of 
the  proceedings  in  Chancery  in  the  reign  of  Elizabeth,  published  by 
the  commissioners  of  public  records.  As  some  light  seemed  to  be 
thrown  by  them  upon  the  origin  and  the  early  jurisdiction  and  prac- 
tice of  the  Court,  it  appeared  that  it  might  not  be  useless  to  examine 
them  more  in  detail  with  a  view  to  these  objects." 

The  report  of  those  commissioners  drew  attention  to  the 
very  early  date  of  proceedings  in  equity,  a  date  long  ante- 
cedent to  that,  which  had  been  adopted  by  Lord  EUesmere 
and  other  competent  authorities.  It  now  appears  that  peti- 
tions in  equity  were  presented  about  the  17th  year  of  Richard 
the  Second,  .when  it  was  enacted  that,  if  the  suggestions  of 
the  plaintiff  were  proved  to  be  untrue,  the  chancellor  should 
have  power  to  award  costs  and  damages  to  the  defendants." 

"  From  these  proceedings  it  appears,  that  the  business  of  the  Court 
of  Chancery  in  those  early  times  did  not  arise  from  the  introduction  of 
uses  of  land,  according  to  the  opinion  of  most  writers  on  the  subject ; 
very  few  instances  of  applications  to  the  Chancery  on  such  grounds 
occurring  among  the  proceedings  of  the  Chancery  during  the  four  or 
five  first  reigns  after  the  equitable  jurisdiction  of  the  Court  seems 
to  have  been  fully  established.  Most  of  these  antient  petitions 
appear  to  have  been  presented  in  consequence  of  assaults  and  tres- 
passes, and  a  variety  of  outrages,  which  were  cognisable  at  common 
law,  but  for  which  the  party  complaining  was  unable  to  obtain  re- 
dress in  consequence  of  the  maintenance  or  protection  afforded  to 
his  adversary,  by  some  powerful  baron,  or  by  the  sheriff,  or  other 
officer  of  the  county  in  which  they  occurred," 

In  illustration  of  this  remark.  Sir  Henry  Seton  quotes  nu- 
merous equitable  proceedings  upon  the  ground  of  assault  and 
battery,  trespass,  riots,  and  forcible  entries,  and  piracy.    Two 

>  Pagel. 
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jfli^fi$i0jlf  jQft^esjfiriltqg  rinidsr  tfais'tea^  are' teiy ^remarkable  ; 
.tbQ#ne^Kij>/bcjn^lki]a}tsj>ar6spsofiRg  oppt^iMiOn^^^^  piiblic  offi- 
l^Ks^t4btiOtiiet))ihsdtiitedifof>the,pmtl?ctii^>6f  ^^  in  the 
4Nb^S9'j^>4)^Q(Nrtjdtiiiias.>.  .UadertMe  ktier  Ivead  ocoam  the 
^}la^ipgi$nribusc8peeiaien  of  a.'bill;meqiii1)y:'^      < 

'*  Bill  by  plaintiff,  who  had  acted  under  a  commission  fbi*  the 
9>H9sbrt)ei|t[of  heiref  yt'coaapkdniug  bf  maKidiaus'  pinolsr^cutimis  brbaght 
by  the  defendants  against  the  plaintiff,  his  servants  and  tenailts,  and 

?fhvf  ^^"'iif^./PufiPflfl^F^PiS ^jf  i'>^  ^**  gi3^4tdaw«gte,  and 

|)ra^ii^ j^ji^ipceipa  ^nd^  ground  :Pf  w»ntpf  remedy  at,  law 

frpm^fiK|ipten2^icQ..^  j^^  ^che4i^Ies,tQ  bilL^ontaiQiDg'  account  of 
heresies,  punisl]e^,^^4,^'^ti^"'^^8?'^  ^^  defendants. ^r^Burtipft  v.  Yer- 
l>urgb.'  il  25.*]    r    '       I,         ,    .  ... 

•iXMd.^j^i^i^iptiQO  tben  jwaa  onis 'which,  iticlucled  criminal 
as  well  as  civil  matters.j  Onr  author  ^accounts  satidfa<^toriiy 
^(f^  ^l?iis,,twQfp^  ob^ut^cte^iaJ^e  8a,yj8  that  '*in  early jtimes^:  in- 
JWS??  91?^^  ^SVI^Uy  Qfqa|Sici?ed  byior  attended  wi<h  vblence." 
.^,f^.gjai;lipr;,^|^€|  p^io4j<fti^Wcb  the  history  of  a  eountiy  is 
e2|;qjmif)e49  .t!;^€;  Ji^rg^r.  .the  px:opoftidn  of  offeikees  oodimiited 
jyjf^  yjylfipce., ,  Cu»jnij)g  ^\}^gw^  itself  at  guch  tira^,  in  strata* 
g^m^  of^.f^  ^'arlilfiQ  chafa<ptej\;  Jt  is  a.strong  hand,  and  not 
fi,  jr£^j[f(3, ^ysh^^ ..i? ..iHQf t  .ftequ^ntly  employed  in*attacka  upoti 
pvoj^f^Tf^P!f^\}l  a,jp^i(Hi  SL^m^^  !in. which  considerable  advance 
9f  e^uc^tjj^n^^i^^ ij^e^^  glacei.aud  wickednessb^ attained' new 
|¥^p^  i.i^.^th§  ipq^y.ffs.^pf  rea(Aing  i^d  writing.  As  ^a  natural 
99Pf^9}^%^^^^j^3\Mih\^\^\mhki\k  pffottoks  property  during  the 
il^f^^p^  oCia.  i^^tvoiQ  m^st  e^erciae  a  orinainal  as  wellas  a  dvil 
jUBAdiotion^  iSbipe  traeefsdf  this  oiiminal  jtivi^ict^c^/ slight 
amlhey  Bffffy^still  i^smain  ih  the  prdcl^  of  buV'Cotirt  of  Et^uity. 
There '«  'aii:aiaieffei*eii'ce'iiEi"cases  of  nuisaikes,*  waste,^  arid 
tPespittB;  Aitf^iS  ^iven  with  a  View  to  ottaih  evidence  upon 
tri«W'fbr'libel';^fofge?d  deeds ^  are  to  te  (leliverecl  up  } 

and^WiS'lohd  dliatfcelior  protects  tlie'liberty  of  the  subject  by 
wVit  df 'Hkb6£t$'corpiis.^*'^^  Sir  H^  Seton  seems  to.thin^.tl;iat  thfi 
iWiV'tricd  of  me  penatjurisciictipn  wa9  foupd  i^^  tbe.^mppsitjwpift 
of  exemplary  costs.  Ip,this  remark  we  ar^  unable  to.  ppncjur, 
fAV' ^xeiii|ilaf|]^' costs,'  wben  awarded,  were  giyen^j  ^yithout  r^- 
tefferfcife  to  the  circiirnstances  out  of  which  the  suit  ar9s^,  dimply 

.   f.  I         (  ..:  :;)   l^-    .   •';*!•  '••->=;!'•' 

»  Seton,  p.  4.  »  Ibid.  p.  5.  »  Ibid.  p.  39.  -•  Ibid. 

<  Ibid.  p.  70,  where  he  quotes  Feake  v.  Highiield,  1  Russ.  559. 
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in  respect  of  impropriety  in  the  institution  or  conduct  of  the 
proceedings. 

Our  author  shows  very  clearly  that  the  distinction  between 
law  and  equity  was  recognized  in  early  times  quite  as  clearly 
as  in  the  present  day.  The  business  transacted  at  common 
law  was  mentioned  as  '^  negotia  ad  communem  legem  penes 
Tenerabilem  virum  election  Cantuariensem  confirmatum  Can- 
cellarium  nostrum  per  ipsum  expedienda;"  the  business  in 
equity^  as  *^  alia  negotia  de  gratis  nostrsL  concedend^  penes 
eundem  cancellarium^  sen  dilectum  clericum  nostrum  custodem 
sigilli  nostri  privati."  So  well  was  the  distinction  established 
in  the  time  of  Edward  the  Fourth,  that  the  direction  and 
determination  of  matters  according  to  equity  and  conscience 
is  mentioned  at  that  period  to  be  ''  in  conformity  with  the 
old  course  and  laudable  custom  of  the  Court  of  Chancery.*'  * 

Sir  Henry  Seton,  while  he  pursues  the  object  of  his  work, 
misses  no  opportunity  of  accounting  for  different  branches  of 
the  modem  jurisdiction.  Informations  and  proceedings  in 
respect  of  patents  and  tithes  he  traces  to  the  protection  of 
the  rights  of  the  Crown  f  proceedings  as  to  dower  and  copy- 
holds, to  the  protection  of  the  poor  against  the  rich.*  He 
also  gives  a  reasonable  explanation  of  all  proceedings  in  any 
way  connected  with  criminal  matters ;  and  of  those  which 
are  taken  in  equity  concurrently  with  proceedings  at  law. 
There  arises  out  of  some  of  the  cases,  which  he  quotes,  an 
explanation  of  the  modern  equitable  proceedings  to  obtain  a 
delivery  of  specific  articles.  For  instance,  there  is  a  bill  of 
the  following  nature.  "  Bill  by  mortgagors  against  the  heir 
of  mortgagee,  who  refused  to  give  up  possession  of  lands  or 
title  deeds,  notwithstanding  tenders  of  payment,  and  had  made 
secret  conveyances  of  lands,  praying  subpoena  and  relief  on 
the  ground  of  want  of  remedy  at  law,  plaintiffs  not  having  the 
dates  or  contents  of  the  deeds,  or  whether  they  were  con- 
tained in  a  bag,  box,  or  chest,  sealed,  locked,  or  no;  nor 


1  From  the  Close  Rolls  in  22nd  £dw.  II.,  Setoo,  p.  8. 

9  7  Edw.  IV.  Rot.  Claus.  :  see  Seton,  p.  9.  The  earliest  decree,  with  which 
Lord  Coke  was  acquainted ,  bore  date  in  the  17th  year  of  Ric.  II.  It  related  to  a 
manor  in  Cambridgeshire,  the  name  of  which  has  how  acquired  a  far  higher  claim 
to  celebrity  in  the  Courts  of  Equity,  the  manor  of  "  Cottenham." 

I  Seton,  pp.  4, 91.  «  Ibid.  pp.  5, 92,  95. 
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against  whom  to  bring  actions  for  recovery  of  lands^  c^nd  the 
defendant  being  of  great  wealth  and  power^  and  the  plaintiffs 
the  contrary.'*^ 

From  this  record  and  from  otheis^  which  are  quoted,  it 
appears  probable  that  uncertainty  as  to  the  character  and 
condition  of  the  documents  was  the  true  impediment  to  a 
legal  remedy  ;  and  on  that  account  the  cause  of  the  jurisdic- 
tion in  equity.  To  this  source  may  probably  be  traced  the 
jurisdiction  in  matters  of  this  kind>  concurrent  with  legal  pro- 
ceedings in  the  actions  of  trover  and  detinue. 

One  peculiarity  which  Sir  Henry  Seton  remarks  in  the 
early  equitable  jurisdiction,  is  the  protection  of  the  weak 
against  the  powerful.  That  such  protection  was  absolutely 
necessary  may  be  inferred  from  every  part  of  our  early  judi- 
cial history.  The  judicium  totius  comitatqs^  was  subject  to 
the  influence  of  a  great  man  in  the  county  :  the  greater  the 
number  of  the  sectatores,  the  wider  the  range  of  his  influ- 
ence. The  practice  of  amercing  jurymen  quasi  pro  transgres- 
sione,^  and  of  even  imprisoning  them,*  if  refractory,  afforded 
a  further  means  of  oppression.  The  ordinary  judges^  became 
subservient  to  powerful  men,  and,  by  delaying  and  protracting 
causes  and  trials,  increased  expense  and  vexation,  till  the 
poorer  class  of  suitors  were  brought  to  ruin.  The  pages  before 
us  abound  with  indications  of  this  violent  interference  with 
the  administration  of  justice.  We  read  of  feoffments  to  great^ 
men  made  with  a  view  to  this  interference,  of  the  exercise'^  of 
influence  by  a  suitor  in  the  city  of  London,  of  the  diflSculty 
of  procuring  officers  to  serve  a  writ  upon  powerful  men,^  and 
of  "great^  men,  whom  inferior  judges  and  jurors,  though  they 
should  not,  would,  in  respect  of  their  greatness,  be  afraid  to 
offfend."  It  is  obvious  that  the  warlike,  not  to  say  predatory 
habits  of  the  day,  and  such  practices  as  trial  by  duel  and 
trial  by  ordeal,  all  tended  to  augment  the  unfairness  of  judi- 
cial proceedings. 

^  Sbakespeie  v.  Lambert.    The  plaintiff  was  Joha  Shakespere  of  Stratford  upon 
Avon.    Sir  H.  Seton  asks,  whether  he  was  the  father  of  the  great  poet. 
'  Reeves's  History  of  English  Law,  vol.  i.  pp.  84.  85. 
3  Reeves,  vol.  i.  p.  330.  ^  Reeves,  vol.  iii.  p.  105. 

»  Reeves,  voL  ii.  pp.  114, 115.  ®  Seton,  p.  83. 

7  lb.  p.  63.       s  lb.  p.  49.        «  lb.  p.  18. 

H  2 


100  Early  Records  in  Equity. 

In  whatever  shape  the  unfairness  arose,  the  weaker  party 
was  desirous  of  finding  some  authority,  which  could  not  be 
overawed  by  the  strength  of  their  opponents.    This  authority 
was  riot  always  the  authority  of  a  sovereign.     The  lords  of 
the  freehold  manors  assumed  the  privilege  of  holding  a  court 
of  equity,  as  well  as  a  court  of  law  ;  nor  would  they  abandon 
this  jurisdiction  until  statutes  had  been  passed  for  the  substi- 
tution  of  the  chancellor  of  the  sovereign  for  ''  the  council  of 
the  lord  or  lady."     But  whether  the  application  for  protec- 
tion  upon  principles  of  equity  was  made  to  the  sovereign  or 
to  the  lord  of  the  manor,  it  was  very  frequently  founded  upon 
the  poverty  and  defenceless  position  of  the  plaintiflF,  and  upon 
the  power  and  force  of  the  defendant.     For  instance,  a  parson 
took  proceedings  in  equity  against  the  Abbot  of  Glastonbury, 
"  on^  the  ground  of  the  great  power  and  riches  of  the  defend- 
ant;"  the  Abbot^  and  convent  against  the  Prioress  of  St. 
Mary,  Derby,  because  they  were  prevented  from  distraining 
or  proceeding  at  law  by  the  menaces  of  the  defendant,  who 
was  supported  by  her  kindred  in  the  adjoining  counties ;" 
Beck  against  Hesill,  "  on  the  ground,  that  the  plaintiff  h^d  no 
remedy,*  but  by  writ  of  right,  the  sorest  and  costhest  Writ, 
the  costs  of  which  and  the  suit  the  plaintiff  was  unable  tb 
bear  f  Penteny  against  Lady  Lovell,  complaining  of  "reco- 
very in  an  assize  against  him  by  intimidation,  and  praying 
security  for  the  peace  and  relief  on  the  ground  of  inability  to 
obtain  redress  at  law  from  impoverishment."*    On  the  same 
principle  the  Court  interfered  to  prevent^  maintenance,  pro- 
tected public  officers'^  against  the  interference  of  powerful 
men,  and  weak  men^  against  the  oppression  of  public  oflScers. 
Our  author  regards  this  protection  of  the  weak  as  a  very 
important  characteristic  of  the  ancient  jurisdiction,  and  attri- 
butes to  it  the  origin  of  many  parts  of  the  equitable  jurisdic- 
tions which  have  not  hitherto  been  clearly  understood,  as  in 
cases  of  dower  and  of  copyhold.    He  quotes  a  case  of  the  last 
description,  in  which  the  plaintiffs  presented  their  petition, 
resting  their  claim  to  protection  "  upon  the  poverty  of  the 
plaintiffs,  and  the  great  worship  of  the  defendant."  ^ 

1  3  Rich.  II.;  12  Rich.  II.  12  \  16  Ricb.  II.  c.  2.  See  Seton  upon  early 
Records,  p.  13. 

«  lb.  p.  53.                3  lb,  p.  53.  4  lb,  p,  54,                5  jb.  p,  65. 

«  lb.  p.  51.                ^  lb.  p.  50.  8  lb.  p.  49.                »  lb.  p.  96. 
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A  jurisdiction  used  for  such  a  purpose  was  of  course  very 
unacceptable  to  the  barons  and  powerful  commons.  We 
cannot  be  surprised  that  they  made  the  exercise  of  it  a  matter 
of  remonstrance  and  complaint.  "  The  issuing  of  these  writs, 
(i.e.  the  writs  of  subpoena  by  the  jurisdiction  in  Chancery,) 
particularly  in  cases  in  which  parties  were  compelled  so  to  make 
disclosures  respecting  their  title  to  lands,  early  became  the 
subject  of  complaint;  and  endeavours  were  made  by  parlia- 
ment to  control  it."'  Probably  the  zeal  of  the  parliament  was 
excited,  not  merely  to  obtain  a  proper  protection  to  titles  and 
title  deeds,  but  also  to  secure  to  themselves  their  habitual 
authority  over  helpless  neighbours.  While  a  specious  pre- 
tence was  put  forward,  it  covered  a  determination  to  retain  a 
mischievous  power.  Just  as  in  the  celebrated  declaration, 
"  Nolumus  legis  Angliae  mutari,"  the  true  motive  of  the 
barons  was  neither  a  love  of  their  country's  laws,  nor  a  zeal 
for  morality,  but  simply  a  jealous  maintenance  of  the  rights 
of  forfeiture  and  wardships.  Henry  the  Fourth  gives  a  most 
significant  answer  to  a  petition,  in  which  the  prayer  is,  '*  that 
all*  manner  of  personal  actions  between  party  and  party, 
where  the  king  is  not  party,  the  same  as  heretofore  shall  be 
tried  by  the  common  law,  and  nowhere  before  the  council  of 
our  lord  the  king  by  any  writ  of  privy  seal,  or  by  any  other 
false  suggestion  whatsoever,  at  the  suit  of  the  party,  and  that 
all  personal  actions  so  in  times  past  depending  before  the 
council  of  Richard  late  king,  between  party  and  party,  and 
yet  be  discussed,  shall  be  annulled  and  adjourned  to  the 
common  law  for  God,  and  in  the  work  of  charity."  The 
king  says  in  answer,  "  Let^  the  statute  thereupon  made  be 
observed  and  kept,  except  the  one  party  be  gi-eat  and  rich, 
and  the  other  party  be  poor  and  not  able  otherwise  to  have 
remedy." 

Sir  Henry  Seton  observes  many  material  changes,  which 
have  occurred  in  connexion  with  the  equitable  jurisdiction. 
"  In  no  respect,"*  he  says,  "  has  the  operation  of  equity,  as 
an  instrument  for  the  improvement  of  law  and  the  advance- 
ment of  civilization,  been  more  conspicuous,  than  in  promoting 
the  substitution  of  compensation  in  the  redress  of  wrongs  for 
forfeiture,  penalties,  and  punishment."  Looking  at  the  gene- 
ral history  of  events,  we  find  that  in  barbarous  times  private 

»  Seton,  p.  6.  •  lb.  p.  22.  »  lb.  p.  22.  *  lb.  p.  6, 
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revenge  is  the  check  to  the  perpetration  of  injury.  The  first 
act  of  a  system  of  law  is  to  substitute  compensation  for  pri- 
vate revenge.  Then  comes  the  prevention  of  the  offence  by 
means  of  punishment :  afterwards  the  combination  of  the  two 
mmedies,  civil  and  criminal ;  prevention  of  the  offence,  coupled 
with  compensation  for  the  amount  of  the  injury  inflicted. 
Our  author  says,  that  the  Court  of  Chancery  has  been  ^^  a 
considerable  instrument  in  this  progress.*'^ 

We  thint  that  if  we  observe  the  present  characteristics  of 
the  court's  practice,  we  may  trace  the  improvement  one  step 
further.  It  was  a  great  work  to  compensate  one  man  for  his 
loss,  instead  of  punishing  another  for  his  offence.  It  is  a  far 
greater  work  to  prevent  the  offence,  the  occurrence  of  the  loss, 
and  the  necessity  for  punishment.  Perhaps  it  is  a  still  higher 
excellence  in  the  jurisdiction,  that,  even  after  the  entire  evil 
has  occurred,  it  often  places  parties,  so  fer  as  their  property  is 
concerned,  in  the  position  which  they  would  have  occupied,  if 
the  disastrous  event  had  never  taken  place.  The  means  of 
reparation  are  found  in  mulcting  the  party  who  has  committed 
an  act  of  injustice.  So  far  the  process  may  possibly  be 
termed  a  punishment.  But  it  is  a  punishment  limited  most 
strictly  to  the  repair  of  the  loss  occasioned,  and,  generally 
speaking,  it  only  compels  a  party  to  surrender  property  which 
he  never  could  have  obtained  except  by  unconscientious  con- 
duct. 

Our  author  observes  another  step  in  civilization,  effected 
by  equity  proceedings,  "  in  the  substitution'^  of  the  verna- 
cular language  for  a  foreign  one  in  its  pleadings,  which  were 
early  distinctively  known  as  those  by  English  bill."  His 
observations  on  this  subject,  and  the  preamble  which  he 
quotes  from  the  act,  under  which  the  change  was  effected, 
are  well  worthy  of  attention.  '*  One  of  the  most  impor- 
tant steps  in  the  advancement  of  civilization  is  the  adop- 
tion of  the  vernacular  language  in  the  higher  social  de- 
partments. Not  only  in  the  case  of  conquest  has  the 
language  of  these  departments  been  usually  foreign,  but  inde- 
pendently of  conquest  those  of  the  professions  and  literature 
have  usually  been  the  learned  ones.  It  is  remarkable  that  in 
England  the  first  important  steps  towards  a  change  in  this 
respect  occurred  about  the  same  period.  Chaucer  and  his 
»  SetoD,  p.  18.  «  lb.  p.  5. 
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contemporary  Gower,  the  first  English  poets,  wrote  in  the 
reign  of  Edward  III.;  the  first  translation  of  the  Bible  into 
English  (that  by  Wickliffe)  was  made  at  the  same  period ; 
and  the  first  use  of  English  in  pleading  was  also  directed  by 
a  statute  of  that  reign.  The  preamble  is  worth  extracting 
from  the  soundness  of  its  views  :  *  Item,  because  it  is  often 
showed  to  the  king  by  the  prelates,  dukes,  earls,  barons,  and 
all  the  commonalty,  of  the  great  mischiefs  which  have  hap- 
pened to  divers  of  the  realm  because  the  laws,  customs,  and 
statutes  of  this  realm  be  not  commonly  holden  and  kept  in 
the  same  realm,  and  for  that  they  be  pleaded,  shewed,  and 
judged  in  the  French  tongue,  which  is  much  unknown  in  the 
said  realm,  so  that  the  people  which  do  implead  or  be  im- 
pleaded in  the  king's  court  and  in  the  courts  of  others  have 
no  knowledge  nor  understanding  of  that  which  is  said  for 
them  or  against  them  by  their  sergeants  and  other  pleaders, 
and  that  reasonably  the  said  laws  and  customs  the  rather 
shall  be  perceived  and  known,  and  better  understood  in  the 
tongue  used  in  the  said  realm,  and  by  so  much  every  man  of 
the  said  realm  may  the  better  govern  himself  without  offend- 
ing the  law,  and  the  better  keep,  save,  and  defend  his  heritage 
and  possessions,  and  in  divers  regions  and  countries  where  the 
king,  the  nobles,  and  other  of  the  said  realm  have  been,  good 
governance  and  full  right  is  done  to  every  person,  because 
that  their  laws  and  customs  be  learned  and  used  in  the  tongue 
of  the  country/     See  stat.  36i  Ed.  III.  c.  16." 

The  latter  part  of  this  work  is  devoted  to  ancient  pleading 
and  practice.  It  enables  us  to  form  some  definite  idea  of  the 
mode  in  which  suits  in  equity  were  formerly  conducted.*  The 
complaint  appears  to  hare  been  presented  to  the  sovereign, 
and  by  him,  in  case  of  diflSculty,  referred  for  examination  and 
decision  to  his  chancellor.  "  Henry  V.  as  King  Henry  his 
father  had  done,  used  for  custom  every  day,  when  no  state 
was  kept,  after  dinner  to  have  a  cushion  laid  on  the  cross- 
board,  and  there  to  lean  for  the  space  of  an  hour  or  more  to 
receive  bills  and  hear  complaints  of  whomsoever  would  come." 
The  bill  was  sent  to  the  Chancellor,  as  "a  supplication  of 
grievous  complaint."  He  was  required  "to  call  the  parties 
before  him  to  hear  their  cause,  to  do  unto  them  both  right  and 
equity,  and  especially  to  see  that  the  poorer  party  suffer  no 
>  SetOD,  p.  19.  '  lb.  p.  102, 
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wrong.  And  he  was  to  make  an  end  of  the  matter,  that  the 
sovereign  might  be  no  more  vexed  thereafter  with  the  com- 
plaint of  the  suitor."  These  heads  are  taken  from  a  bill  in  the 
time  of  King  Henry  V.  We  need  hardly  observe  to  our 
readers  how  many  leading  principles  of  equitable  practice, 
included  in  this  direction,  are  in  strict  harmony  with  the  his- 
tory and  present  practice  of  the  Court.  The  bill,  for  instance, 
is  termed  a  bill  of  complaint ;  the  parties  are  to  be  summoned 
for  examination,  the  poor  are  to  be  protected,  and  the  cause  is 
to  be  settled  once  and  for  ever.  The  matter  having  been 
brought  before  the  Court  by  means  of  examination,  it  seems 
that,  generally  speaking,  no  argument  took  place,  but  that 
upon  the  pleadings,  and  without  further  assistance  the  Chan- 
cellor and  the  Court  gave  their  decision.^ 

We  have  already  said  enough  upon  the  nature  of  this  work 
to  show  that  it  is  one  of  considerable  interest.  The  point  in 
which,  as  it  appears  to  us,  it  is  most  important,  is  the  new 
view  which  it  gives  of  the  real  origin  of  the  jurisdiction  in 
equity.  Sir  Henry  Seton  shows  us  that  in  origin  it  was 
contempoiaiy  with  the  legal  jurisdiction  ;  and  that  it  embraced 
all  subjects  in  which  legal  remedies  were  defective.  The  want 
of  remedy^  at  law  seems  to  have  been  the  most  comprehen- 
sive head  of  the  ancient  as  it  is  of  the  modern  jurisdiction  in 
equity.  The  deficiencies  in  the  law  which  formerly  occa- 
sioned a  resort  to  equity,  seem  to  have  consisted  principally, 
in  addition  to  the  obstructions  to  its  proceedings  occasioned 
by  maintenance,  &c. — 1.  In  the  narrowness  of  its  jurisdiction 
as  to  place,  as  in  the  case  of  transactions  abroad.  And  as  to 
persons,  as  in  the  case  of  suits  between  members  of  a  corpo- 
ration. And  as  to  matters  cognizable  by  it,  as  in  the  numerous 
cases  in  which,  either  from  defect  of  form,  as  in  case  of  want 
of  specialty,  accident,  &c.  or  from  want  of  jurisdiction,  as  in 
case  of  trusts,  no  action  would  lie.  2.  In  the  defects  of  its 
modes  of  proceeding,  as  in  the  case  of  partiality  of  juries, 
want  of  attaint,  &c.  3.  In  the  incompleteness  of  its  remedies, 
as  in  the  case  of  specific  performance  of  agreements,  delivery 
up  of  deeds,  chattels,  &c. 

»  SetOD,  p,  73. 

'  Our  author  thinks  that  he  has  discovered  the  origin  of  the  charge  of  combina- 
tion in  the  aUegation  formerly  introduced  as  to  maintenance.    See  p.  107,  82#      . 
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'*  The  want  of  redress'  for  injuries,"  he  says,  "  in  cases  in 
which  the  ordinary  tribunals  for  the  administration  of  justice 
were  either  inaccessible  to  the  parties,  or  incapable  of  afford- 
ing it,  seems  early  to  have  given  rise  to  applications  to  the 
supreme  authority,  from  which  those  tribunals  were  supposed 
to  have  emanated,  for  its  extraordinary  interposition.  This 
seems  to  have  been  the  origin  of  equity,  which  was  thus  nearly 
contemporary  with  that  of  law." 

This  is  not  the  usual  mode  of  accounting  for  the  origin  of 
equity.  The  origin^  more  commonly  received  is  the  necessity 
of  obtaining  a  jurisdiction  for  the  enforcement  of  trusts,  coupled 
with  the  self-interest  of  the  ancient  churchmen,  in  whose  favour 
those  trusts  were  most  frequently  declared.  Looking  to  the 
criminal  jurisdiction  of  the  Court,  and  to  the  great  variety  of 
bills,  which  Sir  Henry  Seton  quotes  as  of  the  very  earliest 
date,  we  think  that  he  has  proved  his  position,  that  the  juris- 
diction was  founded  upon  the  general  ground  which  he  men- 
tions, rather  than  upon  the  mere  defect  of  legal  authority  in 
relation  to  trusts.  That  after  having  been  once  established,  it 
should  never  be  abandoned,  was  perfectly  natural,  for  it  was 
conducive  to  the  importance  of  the  sovereign ;  it  gave  exten- 
sive protection  to  the  people  at  large ;  and  to  the  nobles  and 
most  powerful  barons,  although  sometimes  a  restrictive  power, 
it  served  at  other  times  to  secure  their  estates  from  confisca- 
tion, and  themselves  from  the  oppression  of  more  powerful 
men.  As  legislative  and  legal  practice  received  more  correct 
definitions,  and  advanced  to  maturity,  the  objects  of  the 
equitable  jurisdiction  and  its  mode  of  proceeding  naturally 
underwent  material  changes.  *Sir  Henry  Seton  ^  gives  a  long 
list  of  subjects  which  have  been  brought  by  statutory  enact- 
ment within  the  operation  of  the  common  law.  On  the  other 
hand,  the  increasing  independence  of  the  judges,  and  the  ab- 
sence of  corruption  and  of  timidity  in  the  juries,  have  placed 
parties,  however  different  in  rank  and  pecuniary  circumstances, 
upon  a  footing  of  perfect  equality  in  respect  of  the  decision 
of  the  point  in  issue.  These  various  changes  have  together 
produced  a  characteristic  of  our  jurisprudence,  which  has 
attracted  a  great  deal  of  remark/viz.  the  concurrent  authority 
of  the  courts  of  law  and  equity.  The  principles  of  equity 
have  been  ascertained;  the  rules  founded  upon  them  have 
'  Setou,  p.  3.  3  See  Black.  Com.  iv.  430.  ^  Seton,  p.  326. 
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become  essential  ingredients  in  statute  law;  but,  wherever  the 
statute  has  omitted  to  deprive  the  Court  of  Equity  of  the 
original  authority,  it  has  left  the  subject-matter  to  be  dealt 
with  by  one  tribunal  or  by  the  other,  at  the  option  of  the 
parties. 

We  think  that  our  readers  will  be  interested  by  the  follow- 
ing passage,  which  we  take  from  the  conclusion  of  the  work 
before  us. 

"  The  following  account  of  the  administration  of  law  under  the 
Mahomedan. government  of  India  is  carious,  as  showing  a  similar 
separation  of  tribunals  to  that  which  is  the  subject  of  these  notices, 
in  a  state  of  society  widely  different  from  it  in  religion  and  manners, 
hnt  which  had  apparently  reached  a  similar  point  in  civilization.  It 
is  taken  from  Elphinstone's  History  of  India,  vol.  ii.  p.  323. 

"  From  these  separate  sources  (viz.  the  law  deri^d  firom  the 
Koran  and  that  from  the  discretion  of  the  king,  and  the  customs  of 
the  conquered  countries)  arose  two  distinct  classes  of  tribunals : 
those  of  the  Cazis,  which  recognized  the  Mahomedan  law  alone, 
and  which  only  acted  on  application  and  by  fixed  rules  of  proce- 
dure, and  those  of  the  officers  of  government,  whose  authority  was 
arbitrary  and  undefined.  Civil  trials  about  marriage,  adoption, 
inheritance,  and,  generally  speaking,  all  questions  regarding  private 
property,  ought  properly  to  come  before  the  Cazi,  who  ought  also 
to  try  all  offences  that  did  not  threaten  the  safety  of  the  state  or  the 
public  tranquillity.  The  jurisdiction  of  the  king's  officers  was  not 
so  well  defined.  We  may  presume  that  their  interference  in  civil 
cases  would  be  rightly  exercised  in  causes  between  servants  of  the 
government ;  and  when  there  were  parties  of  suoh  power  as  to  be 
beyond  the  reach  of  the  Cazi,  they  might  reasonably  be  expected 
also  to  supply  the  defects  of  the  Maliomedan  law  in  the  case  of 
Hindoos ;  and  the  revenue  officers  would  be  natural  umpires  in 
many  disputes  about  land.  In  criminal  cases,  rebels,  conspirators, 
and  highway  robbers,  as  well  as  persons  embezzling  public  money, 
or  otherwise  offending  directly  against  the  state,  fell  under  the  lawful 
jurisdiction  of  the  same  functionaries.  In  general,  however,  the 
governors  and  their  officers  were  not  scrupulous  in  confining  them- 
selves to  those  classes  of  trials.  They  received  all  complaints  that 
were  made  to  them,  giving  summary  decisions  in  many  cases,  and 
referring  those  that  turned  on  Mahomedan  law  to  the  Cazis,  to 
whom  all  causes  that  did  not  excite  interest  or  promise  profit  would 
be  lef^.'* 
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ART.  IV.— ON  THE  PRODUCTION  OP  CASES  PREPARED  FOR  THE 
OPINION  OF  COUNSEL.* 

It  is  an  interesting  study  to  watch  the  successive  steps  by 
which  the  rules  of  a  Court  of  Equity  become  gradually  ex- 
tended^ till^  they  arrive  at  the  establishment  of  some  general 
principle.  To  enunciate  such  a  principle  in  the  first  instance, 
— to  bring  it  at  once  into  full  action,  and  afterwards  to  derive 
from  it  rules  of  narrower  scope,  as  corollaries  from  a  maxim 
recognized  h  priori,  would  perhaps  be  inconsistent  with  the 
care  and  circumspection  which  our  judges  uniformly  exercise 
in  dealing  with  the  fortunes  and  destinies  of  suitors.  The 
consequence  is,  that  wherever  a  series  of  cases  has  gradually 
brought  the  law  to  maturity,  the  earliest  contain  rules  just 
co-extensive  with  the  peculiar  circumstances  which  are  brought 
before  the  judge.  In  the  cases  which  are  next  in  date  the 
circumstances  are  varied  and  enlarged,  and  the  scope  of  the 
rule  is  widened  in  proportion.  At  last  a  case  arises,  which 
comprehends  all  the  elements  of  the  question ;  the  field  of 
thought  attains  its  full  dimensions ;  and  from  the  rules  laid 
down  in  precedents,  with  the  aid  of  arguments  by  way  of  ana- 
logy, great  principles  are  derived,  and  are  at  length  recognized 
and  established  as  law. 

This  species  of  judicial  legislation  is  liable  to  an  evil,  which 
produces  considerable  embarrassment,  and  not  unfrequently  in- 
justice. It  sometimes  happens  that  a  case  is  wrongly  decided, 
or  that,  having  been  rightly  decided,  it  is  wrongly  reported,  or 
is  misunderstood,  and  is  supposed  to  support  a  proposition 
which  never  was  really  asserted.  Through  any  mistake  of 
this  nature  a  rule  at  variance  with  right  principle  becomes 
part  of  our  law,  and  is  soon  clothed  with  the  inviolable  sanc- 
tity which  attaches  to  precedent.  Such  an  event  is  of  course 
a  very  serious  obstacle  to  the  establishment  of  the  true  prin- 
ciple. Although  succeeding  judges  may  perceive  the  channel 
in  which  the  decisions  ought  to  flow,  still  they  are  unwilling  to 
overturn  the  work  of  their  predecessor.  Hence  arise  refine- 
ments and  distinctions,  which  may  find  a  place  in  the  mind  of 
a  very  subtle  reasoner,  but  in  reality  are  little  better  than  sha- 

>  See  17  L.  M«  p.  74. 
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dows ;  and  suitors  and  lawyers,  who  inquire  into  the  subject, 
are  perplexed  by  conflicting  decisions  and  inconsistent  prin- 
ciples. 

Upon  our  present  subject,  namely,  the  confidential  cha- 
racter of  communications  between  client  and  lawyer,  an  evil 
of  this  kind  has  occurred.  An  exception  has  been  made  to 
the  general  rule,  which  will  always  take  persons  by  surprise. 
It  is  an  opinion  of  universal  prevalence  amongst  unprofes- 
sional men,  that  the  secrecy  of  these  communications  is  abso- 
lutely inviolable ;  and  the  universal  prevalence  of  this  idea 
augments  the  evil,  which  flows  from  its  incorrectness.  A 
client,  with  a  feeling  of  perfect  security,  commits  to  writing  a 
matter  of  a  very  dangerous  description,  solely  that  he  may 
obtain  upon  it  the  best  legal  advice :  he  little  thinks  that  the 
document  which  contains  his  secret  may  one  day  be  produced 
under  compulsion  in  a  court  of  justice.  It  is  in  respect  of  this 
document,  the  case  prepared  for  the  opinion  of  counsel,  that 
the  exception  has  been  made  to  the  general  rule.  The  subject 
was  discussed  at  some  length  in  an  article,^  published  in  this 
journal  in  the  year  1837.  We  then  ventured  to  express  our 
disapprobation  of  the  rule  under  which  their  cases  are  made 
evidence  against  the  persons  who  have  prepared  them,  and  are 
even  made  public  under  the  compulsory  process  of  a  Court  of 
Equity.  We  think  that  the  practice  in  a  Court  of  Law  is  suf- 
ficiently objectionable ;  but  that  of  a  Court  of  Equity  is  infi- 
nitely worse.  In  a  Court  of  Law  a  party  may  give  to  his 
adversary  a  notice  to  produce  the  case,  and  he  is  allowed,  if  it 
is  not  produced,  to  prove  the  contents  of  it  by  secondary  evi- 
dence. This  practice  is  open  to  objection,  as  the  witness  who 
gives  the  secondary  evidence,  whether  verbally  or  by  a  copy, 
publishes  information  which  he  must  have  received  in  confi- 
dence. It  is,  however,  to  be  said  in  defence  of  this  practice 
at  law,  that  the  party  who  suffers  by  the  evidence  pays  the 
penalty  of  having  exhibited  to  a  stranger  a  writing  which  he 
ought  to  have  concealed.  In  respect  of  the  practice  in  equity 
there  is  no  excuse  nor  palliation  even  of  this  slight  and  unsa- 
tisfactory character.  The  Court  of  Equity  has  an  arm  far 
.stronger  than  that  of  a  Court  of  Law.     Not  satisfied  with  the 
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possibility  of  procuring  secondary  evidence,  it  at  once  compels 
the  production  of  the  original  document. 

Since  we  published  our  former  article,  we  have  constantly 
watched  the  decisions  bearing  upon  the  subject;  and  we  have 
from  time  to  time  observed  an  increasing  anxiety  on  the  part 
of  our  judges  to  destroy  the  exceptions,  and  to  establish  the 
general  principle  in  all  its  bearings. 

Two  decisions  of  Lord  Lyndhurst,  published  in  the  late 
number  of  Mr.  Phillips's  Reports,  carry  the  principle  of  the 
general  rule  to  its  utmost  limits,  and  encourage  us  once  more 
to  bring  the  subject  under  the  considei*ation  of  our  readers. 

That  we  may  show  we  do  not  overstate  the  character  of 
these  decisions,  we  quote  from  one  of  them  the  reporter's 
marginal  note,  which,  we  believe,  represents  the  effect  of  it 
correctly .1  "  Where  an  attorney  is  employed  by  a  client  pro- 
fessionally to  transact  professional  business,  all  the  communi- 
cations which  pass  between  them  in  the  course  and  for  the 
purpose  of  that  business,  and  not  only  those  which  relate  to 
litigation  commenced,  or  in  contemplation,  are  privileged 
communications."  It  seems  very  extraordinary  that  the  rule 
expressed  in  this  marginal  note  should  co-exist  in  the  same 
system  of  law  with  the  practice  of  compelling  production  of 
cases  prepared  for  the  opinion  of  counsel.  Between  a  case 
prepared  by  a  client  for  the  consideration  of  his  solicitor  and 
a  case  prepared  by  a  solicitor  for  the  consideration  of  counsel, 
there  can  be  no  difference  in  principle ;  yet  according  to  Her- 
ring V.  Clobery  on  the  one  side,  and  Bolton  v.  The  Corpo- 
ration of  Liverpool  on  th6  other,  the  production  of  one  of 
these  cases  will  be  refused,  and  the  production  of  the  other 
will  be  enforced  by  the  same  Court. 

In  dealing  with  this  question,  we  purpose  to  follow  the 
same  arrangement  of  the  subject,  which  we  adopted  in  our 
previous  article.;  and  for  that  purpose  we  must  remind  our 
readers  that  we  endeavoured  to  establish  the  four  following 
propositions : — 

^'  First,*  that  Ratcliffe  v.  Fursman  is  no  authority  for  the 
application  of  the  principle  to  cases  in  general. 

"  Secondly,  that  in  subsequent  cases  the  judges  have  not 

'  Herring  v.  Clobery,  and  Jones  v.  Fugh.  >  i^^  ]Vf,  vol.  xvii.,  p.  53. 


110  On  the  Production  of  Cases 

expressed  their  own  opinion^  but  have  considered  themselves 
bound  by  Ratcliffe  v.  Fursman. 

"  Thirdly,  that  the  principle  is  quite  inconsistent  with  cer- 
tain rules  of  evidence^  which  are  firmly  established. 

''  Fourthly,  that  upon  general  reasoning  it  ought  not  to  be 
adopted.'* 

Upon  the  first  of  these  propositions  we  have  nothing  fresh 
to  offer.  We  observed  on  the  previous  occasion,  that  the 
plaintiff  in  Ratcliffe  v.  Fursman,  on  whose  behalf  the  order 
for  production  was  made,  was  a  cestui  que  trust;  that  the 
defendant,  who  was  ordered  to  produce  the  case,  was  a  trus- 
tee, and  that,  as  the  acquisition  of  knowledge  and  the  prepa- 
ration of  documents  by  a  trustee,  with  reference  to  his  trust, 
are  acts  done  by  him  on  behalf  of  his  cestui  que  trust,  the 
relation  subsisting  between  the  parties,  independently  of  any 
other  consideration,  fully  accounts  for  the  decision  of  the 
House  of  Lords.  It  is  almost  superfluous  to  observe,  that 
since  the  publication  in  1837,  there  has  been  no  relaxation  in 
the  doctrine  of  the  Court  as  to  the  duties  of  a  trustee  towards 
his  cestui  qae  trust;  and  consequently,  that  the  objection  to 
this  case,  as  a  ground  for  any  general  rule,  has  been  in  no 
degree  diminished. 

With  regard  to  the  second  proposition^  we  derive  assistance 
from  Lord  Brougham's  language,  in  the  case  of  the  Bishop  of 
Meath  against  the  Marquis  of  Winchester.  In  the  course 
of  the  argument  upon  that'  case,  it  was  observed  by  counsel, 
that  "  A  doctrine  was  once  laid  down  by  Lord  Tenterden,  that 
the  question  of  privileged  communications  only  referred  to  a 
case  where  an' action  was  about  to  be  brought,  and  a  commu- 
nication  was  made  in  reference  to  that  action.  That  dictum 
of  Lord  Tenterden's  has  been  overruled."  Upon  which  Lord 
Brougham  said,  "  That  doctrine  was  considered  in  Greenough 
V.  Gaskell.  I  pronounced  judgment,  after  much  deliberation 
and  consulting  with  Lord  Lyndhurst  and  several  of  the  judges. 
In  that  case,  Lord  Tenterden's  law  was  considered.  I  ought 
to  mention  that,  with  respect  to  the  case  of  Bolton  v.  The 
Corporation  of  Liverpool,  6oM  /  and  Lord  Lyndhurst  (pro- 
bably because  we  had  come  from  the  other  side  of  Westminster 
Hall)  had  so  great  a  dislike  of  acting  on  the  inveterate  and 
not  now  to  be  changed  practice  in  Courts  of  Equity ^  that  we 
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did  all  we  could  to  limit  that  principle  and  introduce  the  ex- 
ception which  the  case  of  Hughes  and  Biddulpb  and  others 
ha^e  now  introduced ;  we  acted  with  the  concurrence  of  other 
judges  in  the  Court  of  Chancery.  But  we  would  fain  have 
carried  it  a  step  further,  according  with  your  arffument;  for 
we  felt  the  principle,  but  we  were  met  by  Ratcliffe  v,  Fursman, 
decided  in  the  House  of  Lords,  and  decided  on  great  deU^ 
beratian :  that  case  gives  the  law,  which  we  could  not  alter. 
The  case  is  not  accurately  reported^  but  the  law  of  that  case 
is  not  to  compel  the  party  to  produce  the  case  with  his  answer 
to  explain  it^  but  to  allow  the  case  to  be  received  in  evidence 
without  any  explanation."^ 

In  some  of  these  passages^  especially  in  those  printed  in 
italics.  Lord  Brougham  states  our  proposition  almost  in  terms. 
Hie  next  passage,  which  we  shall  quote,  shows  that  these 
remarks  were  not  carelessly  thrown  out,  but  that  they  were 
the  result  of  his  calm  and  deliberate  judgment;  for  the  next 
passage  is  taken,  not  from  observations  casually  thrown  out, 
but  from  his  speech,  amounting  in  fact  to  a  judgment,  delivered 
to  the  House  of  Lords,  after  the  close  of  the  argument. 

"  The  admissibility,'*  he  says,  "  of  that  sort  of  evidence  to 
a  certain  degree^  has  been  tried  by  questions  raised  on  bills 
in  equity  for  discovery,  being  filed  against  parties  to  compel 
them  to  produce  cases  which  they  had  laid  before  their  own 
counsel.  The  practice  has  been  subjected  to  many  observa- 
tions made  at  the  bar ;  and  it  is  perhaps  to  be  lamented,  that 
there  ever  was  such  a  decision  pronounced  or  affirmed  by  this 
House,  which  is  the  Court  of  last  resort,  as  the  decision  in 
that  case  of  Ratcliffe  v.  Fursman,  the  effect  of  which  is,  that 
when  a  man  has  laid  before  his  counsel  a  confidential  state- 
ment, for  the  purpose  of  enabling  himself  to  prosecute  his 
claim  or  defend  his  possessions,  another  person  in  another 
suit,  provided  he  makes  a  case  for  a  decree,  generally  is  en- 
abled to  extract  from  that  party  cases  so  prepared  and  laid 
confidentially  before  his  counsel. 

'^  It  is  perhaps  much  to  be  lamented  that  that  should  be  law  ; 
but  the  law  is  inveterate — it  is  sanctioned  by  a  decision 
solemnly  pronounced   by  this   House  in  that  case;  it  has 

>  Bishop  of  Meath  v.  Marquis  of  Wincbettor,  10  Bli.  376. 
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always  been  acted  upon  since^  and  acted  on  to  a  great  extent 
until  the  three  late  cases  of  Tooke  v.  Paisley/  Hughes  v.  Bid- 
dulph^  and  Bolton  v.  The  Liverpool  Corporation.  In  all  these 
cases  it  has  been  acted  on  less  vigorously^  and  to  a  smaller 
extent;  and  the  right  of  the  party  has  been  confined  within 
narrower  bounds  than  ever  was  done  in  former  cases.  The 
House  is  bound  hy  tlte  decision  in  Ratcliffe  v.  Fursman^  and 
the  only  question  is^  whether  any  thing  is  to  be  extracted  from 
the  limitations  established  by  subsequent  authorities^  which 
will  enable  you  to  qualify  the  application  of  that  principle^  as 
far  as  it  is  applicable  to  the  admissibility  of  such  a  case 
asthis."« 

In  discussing  the  third  proposition^  we  shall  bring  before 
our  readers  the  most  important  decisions  made  upon  the. 
subject  since  the  publication  of  our  article  in  1837.  Lord 
Brougham  has  told  us^  in  one  of  the  passages  already  quoted,, 
that  both  he  and  Lord  Lyndhurst  have  endeavoured  to  escape 
from  the  decision  made  in  Ratcliffe  v.  Fursman.  It  was  in 
this  spirit  that  he  decided  the  case  of  Bolton  v.  The  Corpora- 
tion of  Liverpool.  He  there  made  a  very  important  step  in 
the  road  towards  the  complete  establishment  of  the  connect 
principle^  as  he  ensured  complete  protection  to  all  communi* 
cations  between  client  and  counsel,  with  reference  to  litigation 
either  pending  already  or  to  be  hereafter  commenced.  The 
decision  of  Nias  v.  Northern  and  Eastern  Railway  is  chiefly 
important,  as  it  contains  the  confirmation  of  this  doctrine  by 
Lord  Cottenham.  He  observes,  "  I  never  entertained  the 
least  doubt  as  to  the  propriety  of  the  decision  in  Bolton  v.  The 
Corporation  of  Liverpool.  The  true  principle  on  which  that 
case  proceeds  is,  that  parties  are  to  be  at  liberty  to  commu- 
nicate with  their  professional  advisers  with  respect  to  matters 
which  become  the  subject  of  litigation,  without  restriction, 
and  without  the  liability  of  being  afterwards  called  upon  to 
produce  or  discover  what  they  shall  so  have  communicated. 
Whether  a  bill  is  or  is  not  actually  filed  at  the  time,  is,  to  ray 
mind,  a  matter  of  perfect  indifference.  It  is  not  pretended 
that  a  solicitor  can  be  compelled  to  answer  as  to  what  his 

^  We  have  not  been  able  to  find  this  case.    Probably  his  lordship  referred  to  Vent 
V.  Pacey,  4  Russ.  193. 
«  Bishop  of  Meath  v.  Marqnis  of  Winchester,  10  Bli,  465. 
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client  told  him  with  reference  to  an  expected  contest;  and 
can  it  make  any  difference  in  principle,  whether  what  passes 
between  them  is  communicated  by  word  of  mouth  or  in  the 
form  of  a  case  stated  for  advice  ?  The  question  may  occur 
as  to  cases  which  have  been  long  before  stated  for  the  opinion 
of  counsel,  relative  to  the  matters  which  come  subsequently 
into  contest;  and  these,  it  has  been  held,  would  not  be  pro- 
tected under  the  privilege  of  professional  advice  and  confiden- 
tial communications.^ 

We  have  also  Lord  Langdale's  opinion  upon  this  question. 
The  suit  of  Bunbury  v.  Bunbury  was  instituted  in  his  Court, 
for  the  purpose  of  obtaining  accounts,  and  generally  of  giving 
effect  to  the  will  of  a  testator,  who  died  possessed  of  consi- 
derable property,  situate  in  Demerara  and  in  other  places.  In 
the  course  of  the  suit  the  question  of  privilege  was  mooted 
under  the  following  circumstances  : — 

'^  The  defendant,  by  his  answer,  admitted  that  he  had  in 
his  possession  the  letters  and  documents  set  forth  in  the 
schedule,  and  which  related  to  the  matters  in  the  bill  men- 
tioned ;  but  as  to  some  of  the  letters,  he  said,  they  had 
passed  between  him  and  Mr.  Innes,  his  agent,  when  the 
rights  and  interests  of  the  defendant  were  in  question,  with 
reference  to  the  institution  and  conduct  of  the  aforesaid  pro- 
ceedings of  the  defendant  in  Demerara,  and  to  the  defence  of 
the  defendant  in  this  suit;  and  that  all  such  letters  passed 
between  the  defendant  and  Mr.  Innes,  as  the  channel  of 
communication  between  defendant  and  his  solicitors  and 
legal  advisers  in  Demerara  and  in  this  country  in  the  afore- 
said proceedings  and  in  this  suit."  "  As  to  other  letters,  he 
said  they  had  passed  between  Mr.  Innes,  Mr.  Pierce,  Mr. 
Billinghurst,  Mr.  Smith,  Mr.  Lane,  and  Mr.  Ross,  after  the 
death  of  the  alleged  testator,  Hugh  Mills  Bunbury,  when  the 
aforesaid  rights  and  interests  of  the  defendant  were  in  ques- 
tion, with  reference  to  the  institution  and  conduct  of  the  afore- 
said proceedings  in  Demerara ;  and  that  all  such  letters  passed 
between  the  said  last  mentioned  parties  respectively  as  the 
channels  of  communication  between  the  defendant  and  the 

1  Nias  V.  The  Northern  and  Eastern  Railway  Company,  3  M.  &  C.  357. 
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other  defendants  and  their  solicitors  in  this  country,  and 
their  advisers  in  Demerara,  in  the  aforesaid  proceedings." 

Lord  Langdale  said,  "  I  believe  that  the  case  of  Walker 
V.  Wildman  has  nevei:  been  in  any  way  disputed  ;  and  I 
have  some  recollection  of  a  case,  in  which  the  principle  there 
acted  tipon  was  carried  still  further ;  it  certainly  appears  to 
me  that  there  may  be  very  many  cases  in  which  a  party,  not* 
being  able  himself  to  have  a  direct  communication  with  his 
solicitor,  is  compelled  to  employ  an  intermediate  agent  for 
the  purpose  of  thus  effecting  a  communication  of  matters  of 
a  confidential  nature.  In  such  cases  the  necessity  whioh- 
arises  of  transmitting  such  communications  through  another  - 
party,  renders  it  privileged.  The  question  is,  whether  the 
defendant  in  this  case  has  protected  himself  within  any  rule .  • 
of  that  kind  which  prevails,  and  I  am  of  opinion  that  he  has 
not.  He  relies  upon  this — that  Mr.  Innes  was  the  channel 
of  communication  between  him  and  his  solicitor.  He  might 
have  been  so,  and  yet  a  considerable  part  of  the  communica^ 
tions  made  by  him,  through  Mr.  Innes,  might  not  in  any 
sense  be  considered  as  professional  or  confidential  communi- 
cations to  be-  transmitted  through  Mr;  Innes  to  the  solicitor. 
It  is  upon  that  ground,  and  upon  that  ground  alone,  that  I 
think  I  must  order  the  production  of  the  letters."^ 

Lord  Langdale  here  carries  out  the  principle  of  privilege, 
and  applies  it  to  communications,  which,  instead  of  taking 
place  immediately  between  client  and  solicitors,  are  made 
immediately  through  an  agent.  So  far  the  judgment  is 
remarkable  only  as  it  shows  Lord  Langdale's  desire  to  make 
the  protection  complete.  But  his  favourable  notice  of  the 
case  of  Walker  v.  Wildman  deserves  great  attention ;  for  in 
that  case  Sir  John  Leach  maintains  the  principle  in  its  fullest 
extent.  We  did  not  enlarge  on  this  case  in  our  former 
article,  because  the  authority  of  it  had  been  in  some  measure 
doubted ;  but  since  Lord  Langdale  has  sanctioned  it  as  a 
valid  authority,  we  are  now  justified  in  using  it  for  the  sup- 
port of  our  third  proposition.  In  that  case  a  defendant^ 
stated,  in  her  answer,  "  that  the  letters  set  forth  in  the  sche- 
dule from  her  and  her  son  to  Mr.  Le  Blanc,  her  solicitor,  had 
passed  in  confidence,  and  in  the  usual  course  of  business 

[  Bunbury  v.  Buabury,  2  Beav.  173,  716.        '  Walker  v.  Wildman,  6  Mad.  47. 
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between  a  solicitor  and  client."  Sir  John  Leach  refused  to 
make  the  order,  stating,  ''  that  he  considered  the  protection  to 
ei^tend  not  merely  to  communications  made  pending  an  action 
or  suit,  but  to  any  communication  made  by  a  client  to 
counsel,  or  attorney,  or  solicitor,  for  professional  assistance. 
But  that  the  protection  did  not  extend  to  cases  where  the  coun- 
sel, attorney,  or  solicitor,  was  employed  in  matters  not  pro- 
fessional— as  in  a  treaty  for  the  purchase  of  an  estate."  And 
he  held  '<^that  the  protection  was  the  same  whether  the 
client  communicated  directly  with  his  professional  adviser,  or 
Ihrough  the  intervention  of  a  third  person."  The  case  in  the 
qtse  in  the  House  of  Lords,  (t.  e.  RatclifFe  v.  Fursman,) 
"  where  the  client  was  ordered  to  produce  a  case  stated  for 
the  opinion  of  counsel,  has  been  followed  in  specie,  but  not  in 
principle.  We  have  then  the  authority  of  Sir  John  Leach, 
distinctly  given,  in  favour  of  our  third  proposition.  His  deci- 
sion goes  to  the  same  effect,  unless  it  is  maintained,  that  in 
discussions  upon  this  question  a  distinction  is  to  be  taken 
between  the  position  of  a  solicitor  and  that  of  a  counsel, 
with  reference  to  a  client. 

Before  we  mention  the  next  case,  that  of  Herring  v.  Clobery, 
we  must  remind  our  readers  that  the  protection  of  cases  for 
opinion  of  counsel  was  limited,  by  Bolton  v.  Corporation  of 
Liverpool,  to  cases  relating  to  litigation  commenced,  or  imme- 
diately expected.  For  our  parts  we  never  could  understand 
the  reason  on  which  this  distinction  was  to  be  supported.  A 
person  maintains  his  rights  either  in  business  privately,  or  in 
public  before  a  Court.  In  either  situation  he  requires  the  aid. 
of  a  lawyer,  who  may  put  him  upon  equal  terms  with  the  person 
against  whom  the  right  is  asserted.  In  whichever  species  of 
contest  the  advice  is  required,  it.  is  equally  necessary  that  the 
communication  be  free,  that  the  facts  be  explained  without 
reserve  by  the  client,  and  the  opinion  given  with  the  same 
freedom  by  the  lawyer.  The  Court  admits  that  between  the 
weak  and  the  strong,  when  involved  in  litigation,  there  can 
be  no  justice,  unless  there  is  unreserved  communication  with 
legal  advisers.  The  very  graphic  picture  of  two  copies  of  a 
party's  brief,  one  in  the  bag  of  his  own  counsel,  and  the  other 
in  that  of  his  opponent's  counsel,  proves  that  the  protection  is 
indispensable  in  the  course  of  litigation.     But  is  the  necessity 
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less  clear  in  the  private  transaction  of  business  ?  Suppose 
that  one  man,  who  knows  the  law,  negotiates  with  another  who 
knows  it  not,  and  that  the  latter  is  deterred  from  obtaining  the 
aid  of  a  legal  adviser ;  is  there  any  prospect  of  justice  between 
them  ?  And  will  any  man  seek  such  assistance  at  the  expense 
of  a  possible  exposure  of  his  whole  case?  It  might  be  imagined 
to  be  the  object  of  the  present  distinction  to  drive  parties  into 
litigation,  in  order  that  they  may  safely  submit  their  affairs 
to  the  consideration  of  counsel.  Of  the  disputes  which  reach 
the  barrister's  chamber,  not  one  in  thirty  finds  its  way  into 
Court.  Shall  the  remaining  twenty-nine  be  hampered  by  the 
possibility,  that  the  instructions,  privately  drawn  up  for  the 
eye  of  counsel  alone,  may  be  exposed  to  public  view  ? 

Moreover,  without  supposing  any  contest  at  all,  every  man 
who  is  possessed  of  property  finds  occasion  at  one  time  or 
another  to  consult  a  lawyer.  He  commits  to  paper  a  narra- 
tion of  facts  simply  and  exclusively  for  the  purpose  of  ob- 
taining the  lawyer's  opinion.  The  document  is  framed,  not  to 
advance  any  dealings  with  others,  nor  to  form  part  of  any 
transaction  in  which  he  is  engaged  in  competition  with  any 
one  else,  but  merely  that  he  may  inform  himself  upon  the  legal 
merits  of  a  matter  in  which  he  has  a  personal  interest.  We 
cannot  see  what  claim  any  other  human  being  can  have  to  the 
inspection  of  such  a  document.  No  other  person  is  entitled 
to  inquire,  whether  such  a  statement  is  true,  nor  whether  it  is 
more  or  less  full  in  circumstantial  detail.  The  writing  is  in 
every  respect  a  private  memorandum,  it  belongs  to  the  writer 
exclusively.  If  he  shows  it  to  a  lawyer,  he  shows  it  merely 
that  he  may  obtain  from  him  legal  information,  which  many 
other  persons  possess,  and  which,  according  to  legal  fiction, 
he  is  supposed  himself  to  possess.  Good  policy  surely  re- 
quipes  that  every  man  be  encouraged  to  obtain  knowledge  of 
this  kind,  calculated  as  it  is  to  prevent  disputes,  and  to  rescue 
men  from  the  sorrows  and  heart-burnings  which  cannot  fail 
to  attend  on  litigation. 

We  will  now  see  how  Lord  Lyndhurst  deals  with  the  dis- 
tinction to  which  we  have  been  objecting.  The  bill  was  filed 
in  Herring  v.  Clobery,*  for  the  establishment  of  certain  family 

»  Herring  v.  Clobery,  1  Phil.  91, 
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arrangements^  and  the  question  at  issue  turned  upon  cer- 
tain alleged  variations  from  the  agreement  originally  made. 
''  Amongst  other  witnesses  examined  by  the  defendants  was 
one  Thomas  Pearse,  who  had  acted  as  the  solicitor  of  Eliza- 
beth Herring  in  the  transactions  connected  with  the  resettle- 
ment of  the  estates,  but  who  had,  very  shortly  after  the 
execution  of  the  deed  of  April,  1837,  ceased  to  be  employed 
by  her,  and  had  never  acted  for  her  since.  His  evidence  went 
to  prove  that  she  was  not  only  privy  to,  but  had  herself  sug^ 
gested,  tlie  variations  in  the  agreement  \  and  that  she  had 
executed  the  deed  with  deliberation,  and  with  full  knowledge 
of  its  contents.  After  the  death  of  Elizabeth  Herring  the 
cause  came  on  for  rehearing  before  Lord  Lyndhurst,  and  '^  an 
objection  was  taken  on  the  part  of  the  surviving  plaintiffs  to 
the  reception  of  a  great  part  of  Pearse's  evidence,  on  the 
ground  of  its  being  a  disclosure  of  communications  made  to 
him  by  Elizabeth  Herring  in  the  course  of  his  employment 
as  her  solicitor,  or  of  acts  done  by  her  at  interviews  between 
them  at  which  he  had  been  present  in  that  character." 

Lord  Lyndhurst,  in  deciding  the  question,  adverted  to  a  nisi 
prius  case,  in  which  Lord  Tenterden  is  supposed  to  have 
limited  the  protection  to  communications  which  take  place 
either  in  the  progress  or  else  in  anticipation  of  a  suit.  Of 
this  restriction  he  says,  "  /  think  that  restriction  of  the  rule 
is  not  consistent  toith,  and  not  founded  on  any  sound  principle  ; 
for  it  may,  and  in  a  great  variety  of  cases  would,  be  of  as 
much  importance  to  parties  that  the  communications  made 
between  a  client  and  a  solicitor  with  respect  to  the  state  of 
the  client's  property,  with  respect  to  his  liabilities,  with  respect 
to  his  title,  should  be  protected,  as  that  protection  should  be 
afforded  to  communications  made  in  the  progress  of  a  cause ; 
and  it  appear  to  me  that,  as  individuals  must  from  time  to 
time  resort  to  their  legal  advisers  for  guidance  in  their  ordinary 
transactions,  public  policy  requires  that  communications  of 
that  kind  should  be  privileged  and  protected,  in  order  that 
they  may  be  free  and  unfettered.  I  therefore  entertain  no 
doubt  as  to  the  principle  upon  which  I  ought  to  act  in  this 
case  with  respect  to  Mr.  Pearse,and  I  lay  down  this  rule  with 
reference  to  this  cause,  that  where  an  attorney  is  employed  by 
a  client  professionally,  to  transact  professional  business,  all  the 
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communications  that  pass  between  the  client  and  the  attorney  in 
the  course  and  for  the  purpose  of  that  business  are  privileged 
communications  ;  and  that  the  privilege  is  the  privilege  of  the 
client,  and  not  of  the  attorney."^ 

The  nature  of  this  protection  was  again  brought  under  the 
consideration  of  Lord  Lyndhurst  in  the  case  of  Jones  v.  Piigh.^ 
In  that  case  he  not  only  cx)nfirmed  the  view  which  he  had 
previously  taken,  but  extended  the  principle  to  matters  not 
immediately  connected  with  the  legal  character  of  a  solicitor. 
The  plaintiff  was  a  judgment  creditor,  who  had  previously 
docketted  his  judgment  and  sued  out  an  elegit.  The  defend- 
ant, Mr.  Pugh,  was  the  owner  of  an  estate,  which  was  alleged 
to  have  been  conveyed  to  Mr.  Roy  upon  trust  to  sell  it,  and 
with  the  proceeds  of  sale  to  pay  certain  debts,  including  that 
of  the  plaintiflF.  The  object  of  the  suit  was  to  obtain  pay- 
ment of  the  plaintiff's  debt  out  of  these  proceeds.  Mr.  Roy 
said  that  he  and  certain  other  persons  were  in  partnership  as 
solicitors,  that  they  were  solicitors  to  Mr.  Pugh,  and  "  that 

^  The  decision  attributed  to  Lord  Tenterden,  and  referred  to  by  Lord  Lyndhurst, 
was  calculated  to  throw  gi-eat  doubt  upon  this  part  of  the  subject.  A  question 
arising  at  nisi  prius,  whether  the  defendants  in  the  action  had  been  partners,  an  at- 
torney, as  witness,  stated  that  they  had  called  him  to  advise  them  professionally  re- 
specting the  dissolution  of  their  partnership.  Lord  Tenterden  admitted  the  evidence. 
Wadsworth  v.  Hamshaw  and  another,  2  Brod.  &  Bing.  5.  The  authority  of  this 
case  is  open  to  the  observation  that  the  report  of  it  is  not  given  in  a  satisfactory 
manner.  Moreover,  this  case  having  been  decided  in  1819,  we  find  that  in  the 
next  year  it  was  quoted  in  the  argument  upon  a  case  in  the  Common  Pleas,  when 
a  decision  was  made  to  the  directly  contrary  effect.  There  an  attorney  had  been 
sent  for  professionally,  and  required  to  draw  a  deed,  which  he  refused  to  do.  It 
was  urged  that  his  evidence  was  admissible,  on  the  ground  that  although  consulted 
professionally,  yet  he  was  not  consulted  as  to  the  conduct  of  a  cause.  The  judges 
decided  that  the  evidence  was  inadmissible,  and  accompanied  their  decision  with 
the  following  strong  observations.  "  One  is  staggered,''  said  Chief  Justice  Dallas, 
"  at  first  on  being  told  that  there  are  decided  cases  which  seem  at  variance  with  first 
principles  the  most  clearly  established ;  but  the  cases  cited  do  not  at  all  bear  out  the 
construction  contended  for,  and  I  kmm  of  no  such  distinction  as  that  arising  from 
the  attorney  being  employed  or  not  employed  in  the  cause,"  **  It  would  be  most  mis- 
chievous," Justice  Burrough  said,  "  if  it  were  once  doubled,  whether  or  not  a  com- 
munication such  as  this  were  confidential  as  between  attorney  and  client."  Justice 
Richardson  spoke  in  the  same  tone.  '*  Suppose  the  case  of  an  attorney  consulted 
en  the  title  of  an  estate,  where  there  was  a  defect  in  the  title,  can  it  be  contended 
that  he  would  ever  be  at  liberty  to  divulge  the  flaw  ?  I  never  heard  of  the  rule 
being  confined  to  attornies  employed  in  a  cause."  Cromack  v.  Heathcote,  2  Brod. 
&  Bing.  4. 

«  Jones  V.  Pogb,  i  Phil.  100. 
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Mr.  Pngh  did  in  or  about  the  year  1834  execute  several  mort- 
gages to  several  clients  of  the  defendant  and  his  partners ;  and 
that  as  to  one  of  such  mortgages,  which  was  dated  the  29th 
of  October,  1834,  and  made  for  securing  the  sum  of  20,000/. 
to  certain  clients  of  the  defendant  and  his  partners,  who  had 
through  the  medium  of  the  defendant  advanced  that  sum  to 
Pugh,  he,  the  defendant,  was  appointed  a  trustee  therein  for 
such  mortgagees :  that  he  was  not  in  any  way  interested  or 
concerned  in  any  of  the  other  mortgages  before  mentioned, 
and  that  he  was  unable  to  set  forth  any  of  the  particulars  of 
such  mortgages,  or  of  the  parcels  or  property  comprised  in 
them,  without  having  recourse  to  documents  which  he  and  bis 
partners  held  as  solicitors  for  the  several  parties  interested 
therein  ;  and  that  he  could  not  disclose  any  of  such  particulars 
without  a  violation  of  professional  confidence."  The  only 
remaining  fact  which  it  is  material  to  mention  here  is,  that, 
according  to  the  statement  of  Mr.  Roy  in  his  answer,  clients 
frequently  intrusted  money  to  his  firm  for  the  purpose  of  in- 
vestment ;  and  that  it  was  their  practice  to  lay  it  out  in  bis 
name  under  a  private  trust  and  confidence  between  himself 
and  the  clients,  that  their  names  should  not  be  disclosed. 

The  question  was,  whether  Mr.  Pugh  was  bound  to  disclose 
the  names  of  the  persons  beneficially  interested  under  the  in*^ 
denture  of  October,  1834.  The  claim  to  protection  was 
clearly  open  to  the  observation  which  was  made,  that  this  in- 
formation was  not  a  matter  of  professional  communication, 
that  it  was  not  given  for  the  purpose  merely  of  obtaining  legal 
advice,  and  that  an  unprofessional  agent  might  have  been 
equally  well  entrusted  with  the  discharge  of  such  a  duty.  On 
the  other  hand,  the  counsel  for  Mr.  Pugh  asserted  the  general 
principle,  that  the  privilege  protects  all  communications  made 
by  a  client  to  a  solicitor  in  his  professional  character.  Now, 
as  Lord  Lyndhurst  might  have  objected  to  this  claim  to  pro- 
tection without  at  all  shaking  the  doctrine  of  Jones  v.  Pugh, 
we  regard  his  decision  in  favour  of  protection,  as  an  indi- 
cation of  his  wish  to  extend  the  privilege  to  every  case  which 
comes  fairly  within  it.  In  the  course  of  the  argument,  he 
observed  that  it  was  an  ordinary  part  of  a  solicitor's  duty  tp 
lay  out  money  for  his  clients ;  and  that,  if  the  discovery  in 
question  could  not  be  given  without  a  breach  of  professional 
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confidence,  no  inconvenience,  to  which  the  plaintiff  might  be 
put  by  the  want  of  it,  could  be  a  reason  for  compelling  the 
defendant  to  give  it. 

At  the  conclusion  of  the  argument,  his  lordship  said  be  was 
of  opinion^  upon  the  authority  of  Harvey  v.  Clayton,  that  the 
defendant  could  not  be  compelled  to  state  the  names  of  his 
clients.  The  case  in  question  stood  on  stronger  grounds 
than  those  in  which  the  protection  was  given  for  the  sake  of 
the  paiiy  himself ;  here  the  privilege  being  that  of  the  client, 
the  defendant  had  no  right  to  answer  the  questions. 

We  hope  that  our  readers  will  concur  with  us  in  thinking 
that  the  authorities,  to  which  we  have  referred,  so  &r  assist  us 
in  the  establishment  of  our  third  proposition,  as  to  annihilate 
the  distinction  between  communications  with  reference  to 
approaching  or  pending  litigation  and  communications  upon 
other  subjects ;  and  also  to  establish,  in  the  fullest  extent,  the 
protection  for  all  communication  between  client  and  solicitor. 

There  remains  this  sole  inquiry,  whether  communications 
with  a  counsel  ought  to  receive  less  protection  than  commu* 
nications  with  a  solicitor  ?  We  aie  at  a  loss  to  devise  ai^u-^ 
ments  in  &vour  of  this  proposition.  Both  classes  of  persons 
are  legal  advisers  ;  both  are  in  the  habit  of  receiving  informa- 
tion for  the  peculiar  purpose  of  giving  legal  opinions.  It  is, 
however,  possible  that  some  persons  may  think  the  privilege 
of  communications  with  solicitors  more  liable  to  abuse,  and 
therefore  less  politic  in  principle  than  a  similar  privilege  in 
respect  of  counsel.  Few  persons  have  recourse  to  counsel 
except  upon  inquiries  as  to  mere  questions  of  law.  Solicitors, 
on  the  other  hand,  are  less  frequently  consulted  on  those 
questions  than  employed  upon  matters  of  fact.  And,  for  this 
reason,  "  the  distinction,''.*  as  Lord  Eldon  says,  "is  exti*emely 
nice  between  the  questions  which  the  attorney  is  bound  to 
answer,  and  those  which  he  is  privileged  from  answering." 
For  instance,  it  is  constantly  the  duty  of  a  solicitor  to  receive 
documents  not  from  his  clients,  but  from  persons  opposed  to 
his  clients  as  parties  in  litigation.  The  document  is  not 
delivered  to  him  in  confidence,  or  for  any  inquiry  into  law ;  he 
receives  it  merely  as  agent  in  the  suit.  The  disclosure  of 
the  contents  of  the  document  will  be  attended  with  no  breach 
1  Farkhurst  v.  Lowten,  2  Swanst  202. 
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of  confidence^  »im1  wiil  be  eAforced  by  a  court  of  jtmtice.^ 
In  many  transactions  a  Bolidtor  receivefi^  leitters  fh)m  diflerent 
persons  concerning  various  matters  of  fact,  White  acting  rather 
as  a  lay,  than  as  a  professional^  agent.  Upon  these  matters 
he  is  compelled  to  disclose  his  knowledge,  and  prodace  the 
c<H*respondence.^  Conversations,  too,  often  take  place,  which 
are  upon  the  verge  of  the  distinguishing  line  between  law  and 
fact,  privilege  and  disclosure.  Take,  for  exaiftple,  the  conver- 
sation which  gave  rise  to  the  case  of  Bramweli  v.  Ltrcas.^  Lord 
Cottenham,  in  commenting  upon  that  decision,  obtorved; 
^*  Undoubtedly,*  looking  at  the  facts  of  that  case,  it  is  not  very 
easy  to  come  to  the  conclusion  to  which  Ihie  court  there  came 
in  point  of  fact.  The  question  was,  whether  the  client  had 
committed  an  B.tt  of  bankruptcy  on  a  particular  day  ?  On 
that  day  the  client  inquired  of  his  solicitor,  whether  he  coukt 
safely  attend  a  particular  meeting  of  his  creditors  without 
being  arrested  for  del^t?  The  solicitor  advised  him  to  stay  in 
his  office ;  and  he  accordingly  did  stay  there  for  upwards  of 
two  hours,  to  avoid  being  arrested.  The  question  was,  whether 
what  passed  between  the  solicitor  and  his  client  was  receivable 
in  evidence.  Thtit  looks,  undoubtedly,  very  like  a  professional 
communication  for  the  purpose  of  obtaining  advice;  and  the 
Court  said,  if  it  was  a  professional  communication  it  was 
privileged.  If,  therefore,  the  client  asked  the  solicitor  bis 
advice  in  a  point  of  law,  whether  he  could  with  safety  attend 
the  meeting  of  his  creditors,  the  communication  would  be 
privil^ed,  but  the  Court  said  that,  in  its  nature,  it  could  Mtbe 
privileged,  but  that  it  was  merely  an  inquiry  of  feet,  whether 
the  client's  creditors,  because  they  had  clearly  all  their  legal 
rights,  would  arrest  him;  and  that  the  only  question  Was, 
whether  they  had  agreed  not  to  do  so  :  and  the  Court  held  that 
the  question  was  one  of  fact  and  not  of  law." 

The  words  of  the  question,  as  stated  in  the  report,  bear 
either  construction,  an  inquiry  as  to  law,  or  an  inquiry  as  ta 
fact;  that  is,  whether  as  a  matter  of  laW,  the  creditor  had  a 
legal  right  to  arrest,  or  whether,  as  a  matter  of  fact,  they  in-*' 

*  Speuceley  V.  Schulenburgb,  7  East,35a. .  -i       : 
'  Sawder  V. Birphmosre,  3  ^,  &  Ki576.                          •    .        ,. 

»  Bramweli  v.Lucas,  2  B.  &  C.  746. 

*  Desborough  v.  Uawlins,  3  M.  &  K*  521, 
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tended  to  avail  themselves  of  the  legal  right  by  making  the 
arrest.  If,  however,  we  are  to  judge  by  the  answer  which  the 
solicitor  gave,  the  inquiry  was  as  to  the  fact,  and  the  decision 
is  right;  the  answer  was,  "  the  solicitor  advised  him  to  remain 
at  the  office  until  it  was  ascertained  whether  the  creditors 
would  engage  to  give  him  a  safe  conduct.^ 

We  mention  this  case  as  one  of  innumerable  instances  in 
which  the  business  of  a  solicitor  intermingles  matter  of  fact 
with  matter  of  law,  and  in  which  it  is  frequently  difficult  to 
distinguish  the  one  class  of  subjects  from  the  other.  But 
there  is  hardly  ever  an  intermixture  of  this  kind  in  the  position 
of  a  counsel :  his  duties  are  confined  to  questions  of  law.  In 
his  instance  the  confines  of  privilege  are  clear,  nor  can  any 
abuse  of  it  take  place  except  through  direct  intention.  If, 
then,  the  privilege  of  communication  could  be  accompanied 
with  any  distinction  between  the  two  branches  of  the  profes- 
sion, it  ought  to  be  stronger  in  respect  of  counsel  than  in  re- 
spect of  solicitors.  We  have  already  seen  that  to  solicitors  it 
has  been  adjudged  to  the  full  extent  of  the  principle ;  3l  fortiori 
it  should  now  be  extended  complete  and  entire  to  counsel. 

Our  fourth  proposition  had  reference  to  the  policy  of  the 
question ;  namely,  that  upon  general  reasoning  the  principle 
of  Ratcliffe  v.  Fursman  ought  not  to  be  recognized.  How- 
ever, on  this  subject  we  add  nothing.  We  intend  this  article 
merely  as  supplemental  to  that  of  1837;  our  only  object  has 
been  to  show  that  the  decisions  which  have  been  made  since 
that  period  have  strengthened  all  the  positions  which  we  then 
took ;  that  there  has  been  a  renewed  disapprobation  of  the 
law  supposed  to  be  laid  down  in  Ratcliffe  v.  Fursman,  and 
that  successive  attempts  have  been  made  to  escape  from  its 
restrictions.  May  we  not  go  so  far  as  to  say  that  the  sup- 
posed rule  stands  single  and  apart,  as  one  which  may  upon 
the  common  veneration  for  precedent  be  followed  in  specie,  but 
which  is  distinctly  repudiated  in  principle  ?  Believing  this  to 
be  the  state  of  the  question,  we  once  more  venture  to  suggest 
that,  on  the  first  occasion  in  which  it  is  worth  while  to  make 
the  struggle,  the  production  of  cases  ought  to  be  resisted.  The 
real  nature  of  Ratcliffe  v.  Fursman  may  be  brought  before 
the  Court ;  it  may  be  contended  that  the  rule  exprewed  in  that 
^  BramweU  v.  Lqcm,  S  B.  &  C.  745. 
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case  is  applicable  only  between  parties  connected  with  one 
another  by  a  fiduciary  relation ;  and  that  subsequent  decisions, 
which  have  been  avowedly  made  in  pursuance  of  that  prece- 
denty  ought  to  be  respected  and  followed  only  to  the  extent  of 
the  original  authority. 

It  is  by  no  means  disadvantageous  to  make  this  attempt, 
while  Lord  Lyndhurst  occupies  the  woolsack.  We  have  seen 
that  his  Lordship,  as  well  as  Lord  Brougham,  has  dealt  heavy 
blows  upon  the  obnoxious  rule.  Indeed  to  a  common  lawyer 
this  rule  must  appear  to  be  a  great  anomaly.  Imagine  a  soli- 
citor in  the  witness-box,  and  the  question  put  by  a  cross-exa- 
mining counsel  in  the  following  terms : — 

'^  I  believe  that  you  formerly  had  a  consultation  upon  this 
matter  with  the  Solicitor-General  ?" 
"I  had  Sir." 

'^  At  that  time  was  any  suit  upon  the  subject  in  prospect  ? 
"  No." 

''  Was  the  present  plaintiff,  your  client,  present  at  the  con- 
sultation."   "  He  was.'' 

''  Tell  me,  if  you  please,  what  statement  you  then  made  to 
the  Solicitor-General." 

Is  there  one  common  law  judge  who  would  require  an  an- 
swer to  that  question?  If  not,  it  follows  that,  if  the  state- 
ment, instead  of  being  verbal,  were  put  into  writing,  there 
ought  to  be  the  same  protection;  and  furthermore,  that, 
if  the  opinion  was  obtained,  not  in  consultation,  but  simply  by 
a  statement  laid  before  the  counsel,  the  document  ought  upon 
the  same  principles  to  be  treated  as  a  privileged  communica- 
tion. Such  being  the  real  nature  and  bearing  of  the  question, 
we  think  that  the  complete  establishment  of  the  privilege  will 
be  greatly  facilitated,  if  it  is  submitted  to  a  judge  who  has 
been  bred  up  in  the  practice  of  courts  of  common  law. 


ART.  v.- ON  SATISFIED  TERMS  OF  YEARS. 
A  PURCHASER  or  mortgagee  may  and  ought  to  require  an 
assignment  of  all  outstanding  terms  of  years  which  confer  the 
legal  estate ;  for  he  ought  to  be  prepared  to  defend  his  pos- 
session either  at  law  or  in  equity,  and  to  give  to  any  future 
purchaser  a  complete  title. 
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A  question  may  frequently  arise  whether  a  term  is  out- 
standing or  not,  or,  in  other  words,  whether  it  be  in  existence. 

If  a  term  has  been  once  assigned  to  attend  the  inheritance, 
it  should  be  considered  to  exist  though  it  may  have  remained 
in  the  same  trustees  a  long  series  of  years,  and  though  iu  the 
meantime  the  inheritance  may  have  been  frequently  dealt  with 
by  way  of  settlement,  mortgage,  or  sale.  A  term  of  years 
vested  in  a  trustee  cannot  be  affected  by  the  mere  conveyance 
of  the  owner  of  the  fee,  who  is  in  fact,  so  far  as  regards  the 
term,  only  a  tenant  at  will  and  cestui  que  trust.  But  the 
Courts  of  Law  have  in  some  cases  considered  a  presumption  to 
arise  that  a  term  has  been  surrendered  and  merged  from  its 
not  having  been  assigned  or  noticed  when  the  inheritance  was 
transferred  from  one  owner  to  another,  but  such  decisions 
have  not  been  approved  of  by  the  Courts  of  Equity,  and  have 
not  been  followed  in  practice.^ 

But  if  a  term  of  years  were  never  assigned  to  attend  the 
inheritance,  and  a  long  period  has  elapsed  since  the  purposes 
of  its  creation  were  satisfied,  it  may  be  presumed  to  have  been 
surrendered.*  •  • 

If  when  a  term  is  created  it  is  made  to  cease  on  the  hap- 
pening of  a  certain  event,  if  the  event  happens  before  any  dis- 
position of  the  term,  it  is  of  course  at  an  end  ;  and  Sir  Edward 
Sugden  seems  to  contend  that  its  existence  cannot  be  pro- 
longed though  the  owner  of  the  inheritance  should  have  it 
assigned  to  attend  the  inheritance  before  the  event  happen8,3 
on  the  ground  probably  that  the  proviso  for  cesser  of  the 
term  must  be  considered  as  part  of  the  limitation  and  cannot 
be  annulled,  so  as  to  leave  the  term  an  absolute  one.  But 
this  we  think  is  a  mistake,  for  as  an  absolute  term  may  be 
made  voidable,  so  we  apprehend  a  voidable  term  may  be 
made  absolute.  The  fact  is  that  the  common  law  paid  little 
attention  to  terms  of  years,  and  allowed  great  liberties  to  be 
taken  with  them. 

Of  course  terras  of  years  are  subject  to  the  law  of  merger, 
and  that  must  be  attended  to  in  deducing  a  title  to  them. 
Where  a  term  of  years  and  the  immediate  reversion,  whether 

1  See  3  Sugd.  V.  &  P.  24  et  seq. 

«  Emery  v.  Grocock,  6  Madd.  64;  3  Sugd.  V.  &  P.  66. 

«  3Sug.V.&P.  p.8. 
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such  reversion  be  a  chattel  interest  or  a  freehold,  meet  in  otie 
person  in  the  same  legal  right,  the  term  is  extinct.  But  if  a 
husband  have  a  term  in  his  own  right,  and  the  reversion 
comes  to  him  in  right  of  his  wife,  there  is  no  merger ;  if,  how- 
ever, he  acquires  an  estate  by  the  curtesy,  that,  it  is  thought, 
would  cause  a  merger.  So  if  a  man  has  the  reversion  in  his 
own  right,  and  the  term  comes  to  him  in  right  of  his  wife,  or  as 
executor  of  the  termor,  there  is  no  merger.  But  if  a  man 
possessed  of  a  term  as  executor,  purchase  the  reversion,  the  ' 
term  becomes  extinct.  If  A.  be  possessed  of  a  term  of  years, 
and  the  reversion  be  assigned  or  bequeathed  to  him  and  B. 
for  years  as  joint  tenants,  the  first  term  is  merged  as  to  one 
undivided  moiety  of  the  land,  and  A.  and  B.  become  tenants 
in  common  of  the  land  for  the  second  term.^ 

If  a  term  of  years  does  not  confer  the  legal  estate,  it  is  not 
necessary  to  reqiiire  an  assignment  of  it ;  it  is  only  proper  to 
ascertain  that  all  the  trusts  of  it  have  been  satisfied. 

If  a  term  of  years  have  been  assigned  to  attend  the  inheri- 
tance, it  is  deemed  part  of  the  estate  or  interest  to  be  trans- 
ferred to  the  purchaser,  and  he  must, pay  the  expense  of  the 
assignment  of  it ;  but  if  a  term  has  never  been  made  attendant 
on  Uie  inheritance,  it  is  an  excrescence  and  an  incumbrance, 
and  must  be  got  in  by  the  vendor.*  In  both  cases,  however, 
a  proper  party  to  assign  must  be  constituted  and  produced  by 
the  vendor. 

The  propriety  of  getting  in  outstanding  terms  of  years  on  a 
purchase  or  mortgage  is  clear  and  cannot  be  too  strongly 
enforced,  but  no  sufficient  reason  now  exists  for  keeping  the 
same  oh  foot. 

A  term  of  years  attendant  on  the  fee  protects  from  all 
mesne  charges  and  incumbrances  of  which  the  purchaser  has 
not  notice,  but  not  from  any  of  which  notice  can  be  proved 
against  him  or  his  agents. 

Crown  debts  and  judgments  used  to  be  dreaded,  for  they 
were  not  easily  ascertained,  but  now  the  search  for  them  is 
simple  and  inexpensive,  and  they  no  longer  constitute  a  reason 
for  an  attendant  term.-^ 

With  respect  to  concealed  equitablef  charges  which  may 

*  See  Wiscot's  case*  2  Rep.  60. 

«  3  Sag.  V.  &  P.  9.  3  See  2  Vict.  c.  11. 
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have  been  made  by  a  vendor,  it  is  sufficient  to  say  if  there  be 
not  notice,  no  protection  is  needed ;  and  if  notice  can  be 
proved,  a  term  is  of  no  avail.  And  the  same  may  now  be  said 
of  acts  of  bankruptcy. 

And  if  a  vendor  has  made  a  prior  alienation  of  the  legal 
estate,  which  he  forgets  or  conceals,  the  assignment  of  a  term 
to  the  purchaser  in  order  to  merge  does  not  so  operate,  and 
the  term  exists  and  may  be  used  as  a  protection,  equally 
as  if  it  had  been  assigned  to  a  trustee  for  the  purpose. 

The  only  incumbrance  that  occurs  to  us,  against  which  a 
term  might  be  useful  as  a  protection,  is  a  concealed  legal  rent 
charge ;  but  such  a  charge  is  seldom  made,  except  to  a  wife, 
and  if  a  claim  by  a  feme  covert  is  apprehended,  a  prudent 
purchaser  would  require  her  concurrence,  and  would  rather 
pay  the  expense  of  the  deed  being  acknowledged  by  her, 
himself,  than  rely  for  protection  upon  an  attendant  term.  Of 
course  in  some  cases  terms  may  be  usefully  kept  on  foot 
as  a  protection  against  outstanding  titles  to  dower,  and  a 
term  should  not  be  merged  till  it  has  been  ascertained  that 
no  such  title  exists. 

Even  in  bygone  days,  when  titles  were  exposed  to  many 
dangers  which  do  not  now  exist,  it  seemed  to  be  acknow- 
ledged by  conveyancers  that  it  was  not  expedient  to  keep 
terms  on  foot,  for  in  every  well-drawn  settlement  by  which 
they  were  created,  they  were  attended  by  a  proviso  for  cesser. 
And  now  many  reasons  concur  why  terms  should  be  merged. 
1.  The  heavy  expense  which  attends  the  maintaining  of 
them ;  besides  the  probable  expense  of  constituting  a  proper 
party  to  assign,  there  is  the  certain  expense  of  the  abstract  of 
title  being  enlarged,  and  deeds  being  multiplied  or  lengthened, 
with  an  attendant  increase  of  stamp  duty.  2.  The  inutility 
of  a  term,  if  the  title  be  investigated  with  ordinary  care. 
3.  The  danger,  in  cise  of  legal  proceedings,  of  the  term 
being  at  first  overlooked,  and  upon  being  discovered,  causing 
expense  and  perhaps  a  nonsuit.  4.  The  probability  of  its 
giving  rise  to  expensive  litigation  and  contention  between 
equally  innocent  parties,  in  case  the  owner  of  the  inheritance 
should  create  inconsistent  charges. 

This  fourth  reason  induces  us  to  say  a  few  words  respect- 
ing the  protection  to  be  derived  from  getting  in  an  outstanding 
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term.  Suppose  A.,  the  owner  of  a  fee  simple  with  an  attend* 
ant  term  in  a  trustee^  conceals  the  term  and  creates  two  sepa- 
rate and  independent  mortgages,  professing  to  give  to  each 
mortgagee  the  first  charge,  and  neither  mortgagee  having 
notice,  when  he  lends  his  money,  of  any  prior  charge  what- 
ever.^ If  the  estate  proves  deficient  and  a  scramble  ensues, 
whichever  mortgagee  can  first  get  an  assignment  of  the  term 
may  protect  his  mortgage  thereby  :  but  if  a  puisne  mort- 
gagee thus  endeavours  to  oust  a  prior  charge,  litigation  pro- 
bably follows ;  and  it  is  still  vexata  quastio  whether  a  trustee 
of  a  term  who  has  notice  indirectly  of  both  charges,  can  law- 
fully assign  to  the  mortgagee  who  makes  the  first  demand. 
Sir  E.  Sugden  says,  '^  these  are  not  cases  in  which,  in  prac- 
tice, a  trustee  would  be  advised  to  run  the  risk  of  making 
such  an  assignment."^ 

w.  c.  w. 


ART.  VI.— PRACTICAL  POINTS  IN  WILLS. 
1. — Limitation  to  Grandchildren. 

It  is  a  well  known  rule  that  if  a  bequest  be  made  to  grand- 
children, or  any  other  class  not  the  children  of  the  testator, 
on  their  respectively  attaining  twenty-one  years,  as  soon  as 
any  one  of  the  class  attains  that  age,  no  member  of  the  class 
afterwards  bom  can  participate,  although  the  bequest  be 
expressly  to  all  now  born  and  hereafter  to  be  born.  This  is 
on  the  ground  of  convenience,  and  in  order  to  let  every  mem- 
ber of  the  class  have  his  share  immediately  it  is  payable 
under  the  will.  But  it  is  obvious  that  this  rule  may,  in  many 
cases,  operate  harshly,  and  we  think  it  would  be  wise  to  pre- 
vent its  operation  under  certain  restrictions.  For  instance,  a 
period  may  be  fixed,  computed  from  the  death  of  the  testator, 
or,  if  there  be  a  tenant  for  life,  from  his  death,  sufficiently 
extensive  to  comprise  all  the  probable  members  of  the  class, 
but  so  as  to  exclude  merely  possible  cases,  and  so  as  not 
unreasonably  to  postpone  the  time  of  enjoyment.  The  be- 
quest might  be  to  the  following  effect.  "  I  direct  that  from 
and  after  the  decease  of  my  said  wife,  the  said  trust  monies 
shall  be  held  in  trust  for  my  grandchild,  if  only  one,  or  all 
»  See  Willoughby  v.  Willoughby,  1  T.  R.  771.        »  3  Sug.  V.  &  P.  86. 
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my  grandchildren  equally,  if  more  than  one^  who  shall  he 
Uving  at  my  decease,  or  born  afterwards,  and  who  being  a 
son  or  sons  shall  live  to  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters  shall  live  to  attain  that 
age,  or  be  previously  married.  Provided  always  and  I  hereby 
declare,  that  no  grandchild  who  shall  be  born  beyond  the 
term  or  period  of  ten  years,  computed  from  the  decease  of  the* 
survivor  of  me  and  my  wife,  shall  be  capable  of  acquiring 
any  estate  or  interest  under  the  trust  last  aforesaid,  but  that 
all  bom  before  the  expiration  of  that  period  shall,  on  their 
respective  births,  be  presumptively  entitled  under  the  said 
t^ust." 

2. — Bequest  of  Share  in  a  Partnership. 

If  a  testator  have  a  share  in  a  brewery  concern,  or  other 
such  partnership,  and  no  express  power  is  given  in  the  will 
to  sell  the  same,  it  is  apprehended  that,  in  the  absence  of  any 
agreement  to  the  contrary  in  articles  of  co-partnership,  the 
executors  must  require  the  whole  partnership  business  and 
stock  to  be  disposed  of,  and  that  they  cannot  merely  sell  the 
share ;  for  by  a  sale  of  the  share  only,  they  could  not  be 
completely  exonerated  from  all  the  outstanding  debts  of  the 
concern ;  they  could  only  have  an  indemnity  against  them. 
But  such  a  course  would  not  only  be  very  inconvenient,  and 
in  some  cases  ruinous  to  the  other  partners,  but  would  in 
general  be  disadvantageous  to  the  testator's  estate,  for  the 
amount  of  a  share  of  the  clear  surplus,  after  payment  of  all 
debts,  would  probably  be  less  than  the  value  of  a  share  of  a 
current  going  business.  The  practitioner,  therefore,  should 
bear  this  in  mind,  and  should  give  a  sufficient  power  to  sell 
the  share,  authorising  the  trustees  to  accept  an  indemnity 
against  the  outstanding  debts  of  the  business. 

3. — Interest  on  Legacies. 

The  rule  that  executors  may  defer  the  payment  of  legacies 
for  one  year  in  many  cases  operates  unjustly.  Even  if  the 
executors  are  desirous  of  paying  the  legacies  as  soon  as  may 
be,  a  great  portion  of  the  allotted  period  is  often  required,  in 
order  to  realise  the  assets,  and  thus,  if  the  funds  are  all  pro- 
ducing interest,  a  large  addition  is  made  to  the  residuary 
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bequest.  A  testator  lately  died  leaving  about  £60,000,  all 
invested  in  parliamentary  or  real  securities,  and  producing  an 
income  of  about  £^,400  a  year.  After  some  small  legacies 
of  kindness  and  remembrance,  he  bequeathed  £4,000  to  each 
of  certain  nephews  and  other  persons,  twelve  in  number,  for 
whom  he  wished  to  make  some  provision,  all  to  be  paid  '^  as 
soon  as  conveniently  may  be,"  and  the  residue  to  three  of  his 
nephews.  Above  eight  months  were  required  before  the 
legacies  could  be  paid,  and  thus  about  £1200  were  added 
to  the  residue.  The  advice  that  we  would  give  is,  that  in 
such  a  case  small  legacies  merely  of  favour  may  be  left  to 
the  general  rule  of  law,  but  that  all  legacies  which  are  in-  . 
tended  to  be  a  provision,  or  a  substantial  benefit,  should  bear 
interest  from  the  testator's  death. 

w.c.w. 


ART.  VII.— THE  LAW  OF  SEPARATE  ESTATE-RESTRAINT  UPON 
ANTICIPATION. 

We  had  occasion,  in  a  former  Article,  to  remark,  that,  as 
soon  as  property  has  been  settled,  in  trustees,  for  the  separate 
use  of  a  married  woman,  and  free  from  all  marital  interference, 
she  is  thenceforth  regarded,  in  Courts  of  Equity,  as  unmarried, 
and  consequently  clothed  with  a  right  of  alienation.  Not 
even  a  life  interest  could  upon  ordinary  legal  principles  be  the 
subject  of  inaUenable  enjoyment.  If  real  or  personal  estate 
happened  to  be  vested  in  trustees,  upon  trust,  to  pay  the 
income  to  one  for  life,  for  his  personal  maintenance,  accom« 
panied  with  the  strongest  possible  prohibition  against  alien- 
ation,  such  prohibition  was  nugatory.^    The  rule,  that  a  mar- 

^  18  Vea.  jun.  p.  439,  Brandon  v,  Robinson.  This  case  is  frequently  quoted. 
There  was  a  trust  to  pay  dividends,  from  time  to  time,  into  the  proper  hands 
of  a  man,  or,  on  his  proper  order  or  receipt  subscribed  with  his  own  hand  ;  and 
that  they  should  not  be  grantable,  transferable,  or  otherwise  assignable,  by  way  of 
auiitipation  of  any  unreceived  payment,  or  any  part  thereof.  The  words  of  the 
testator,  Stephen  Goom,  were  partly  these : — "  that  the  dividends,  interest,  and 
produce*'  of  certain  estate  which  was  directed  to  be  laid  out,  by  trustees,  in  the 
public  funds  or  in  government  securities,"  should,  as  the  same  became  due,  he 
paid  by  them,  from  time  to  time,  into  his  own  proper  hands,  or  on  his  own  proper 
order  and  receipt,  subscribed  with  his  own  proper  hand,  to  the  intent  that  the 
same  should  not  be  grantaMe,  transferable,  or  otherwise  assignable,  by  way  of 
anticipation  of  any  unreceived  payments  or  payment  thereof,  or  of  any  part 
thereof."   Robinson  was  one  of  the  trustees.   The  testator  died ;  and  subsequently 
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rred  woman  is  to  be  regarded^  in  respect  of  property  settled 
to  ber  separate  use,  as  a  feme  sole^  cannot  be  impeached.  She 
may  be  restrained^  however^  from  the  exercise  of  that  general 
righty  as  well  as  from  anticipation  of  the  income^  by  a  clause 
which  is  not  unfrequently  introduced  into  such  dispositions 
of  property.  In  the  case  of  Caverley  v.  Dudley,^  where,  from 
the  language  employed,  Lord  Hardwicke  was  of  opinion  that 
the  testatrix  intended  to  restrain  a  legatee  from  anticipating 
the  produce  of  h6r  separate  estate,  the  words  were  not  con- 
sidered strong  enough  for  that  purpose ;  and  it  was  held  that 
language  expressive  of  that  intent  ought  to  have  been  intro- 
duced.  Here  Lady  Catherine  Howard  had,  by  her  will,  given 
the  residue  of  estate  real  and  personal  to  Biscoe,  in  trust,  to  pay 
the  produce  to  the  defendant,  Lady  Dudley,  for  life,  for  her 
separate  use,  exclusive  of  her  husband,  with  remainder  over. 
Lady  Dudley,  after  the  death  of  the  testatrix,  wanting  money, 
by  deed  of  appointment,  in  consideration  of  120/.  paid  by  the 
plaintiff,  granted  him  an  annuity  of  20Z.,  during  her  life.  The 
trustee  refused  to  pay  the  annuity  to  the  plaintiff,  upon  the 
ground  that,  by  the  will,  the  produce  of  Lady  Howard's  estate 
was  to  be  paid  to  Lady  Dudley  herself,  and  to  no  other  person* 
A.  bill  was  filed  by  the  annuitant,  praying,  that  the  arrears 
should  be  secured  and  that  the  trustee  should  be  restrained 
from  making  future  payments  to  Lady  Dudley.     Lord  Hard- 

hit  ton,  Thomas  Goom,  having  attained  the  age  of  twentj  one,  became  a  bankrupt 
The  plaintiff  Brandon  was  the  surviving  assignee  under  the  commission.  The  bill 
prayed  an  execution  of  the  trusts  of  the  will*  and  an  account ;  that  the  estates  might 
be  sold,  and  the  clear  residue  ascertained  ;  and  tliat  the  plaintiff  might  receive  the 
benefit  of  such  part  or  share  thereof,  or  of  the  interest  therein,  as  he  should  be 
entitled  to  as  assignee  under  the  commission.  To  this  bill  the  trustees,  defendants, 
put  in  a  general  demurrer.  One  of  the  questions  which  arose  was,  whether  the 
testator,  giving  his  property  to  trustees  in  the  confidence,  that  they  should,  under 
certain  restrictions,  make  payments  to  his  son,  had  a  right  to  impose  such  restric- 
tions as  would  protect  the  property  against  the  assignees  under  a  commission  of 
Bankruptcy.  Lord  Eldon  said  that  there  was  no  doubt  that  property  might  be 
given  to  a  man,  until  he  should  become  bankrupt.  It  was  equally  clear,  generally 
speaking,  that  if  property  is  given  to  a  man  fur  his  life,  the  donor  cannot  take  away 
the  incidents  to  a  life  estate;  and  a  disposition  to  a  man  until  he  shall  become 
bankrupt,  and,  after  his  bankruptcy,  over,  is  quite  different  from  an  attempt  to  give 
to  him  for  his  life,  with  a  proviso  that  he  shall  not  sell  or  alien  it.  If  that  condition 
is  so  expressed  as  to  amount  to  a  limitation,  reducing  the  interest  short  of  a  life 
estate,  neither  the  man  nor  his  assignees  can  have  it  beyond  the  period  limited. 
»3Atk.641. 
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wicke  was  of  opinion^  that  it  was  not  the  intention  of  the  tes*« 
tatrix  that  Lady  Dudley  should  anticipate  the  produce  of  her 
estate  by  raising  money  upon  it^  and  words  ought  to  have 
been  thrown  in  to  restrain  her  from  doing  so ;  but,  as  there 
were  no  such  words^  she  might  contract  for  raising  a  sum  of 
money  by  way  of  loan ;  although  not  by  way  of  annuity  for 
her  own  life^  inasmuch  as  that  would  be  too  large  an  antici- 
pation. 

Restraint  upon  anticipation  is  obviously  repugnant  to  the 
interest  which  a  wife  takes  in  the  property ;  and,  accordingly, 
doubts  were>  for  a  considerable  period^  entertained  regarding 
the  efficacy  of  words  even  which  were  expressly  negative. 
It  had  been  determined  that  the  words  ^^  from  time  to  time'* 
introduced  into  instruments  by  which  property  was  conveyed 
to  the  separate  use  of  a  married  woman  did  not  amount  to  any 
restriction  of  her  power  of  disposition^  and  that  their  effect 
was  simply  to  create^  in  the  view  of  a  Court  of  Equity,  a 
separate  interest  of  the  wife  in  the  property.  Lord  Eldon 
considered  them  as  having  the  effect  only  of  unfolding  what 
was  implied  in  a  gift  to  the  separate  use,  and  as  being  descrip- 
tive of  one  of  the  modes  of  disposition  which  the  nature  of 
her  property  enabled  her  to  make,  without  confining  her  power 
to  that  mode  alone.  Lord  Tburlow  was  the  first  Chancellor 
who  made  an  effort  to  put  the  wife  into  a  situation  consistent 
with  the  manifest  intention  of  the  settlor,  It  appeared  to  the 
profession  thati  in  the  case  of  Pybus  v.  Smith  ^,  the  doctrine 
bad  been  carried,  by  the  force  of  prior  authorities,  to  a  most 
alarming  and  extravagant  extent  In  that  case,  the  trusts  of 
the  settlement  being  that  rents  and  profits  should  be  paid, 
from  time  to  time,  a  general  sweeping  appointment  was  estab- 
lishedj  upon  the  ground,  that  a  married  woman  is  to  be  con- 
sidered a  feme  sole  with  respect  to  her  separate  estate.  Lord 
Tburlow  still  continued  to  struggle  hard  against  an  unlimited 
power  of  alienation.  The  object  which  he  had  in  view  was, 
not  to  take  away  any  of  the  incidents  of  property  at  law. 

>  The  general  principle  which  theCoarlatieropted  to  establish  in  that  and  similar 
cases  was,  that  the  circumstance  of  a  direction  to  pay  from  time  to  time*  into  the 
proper  hands  of  a  married  woman,  was  sufficient  to  prevent. her  from  having  an 
absolute  disposing  power  over  the  property,  or  any  part  of  it,  before  the  period  of 
her  own  proper  receipt  of  it.    Vid.  t  Ves.p.  189.    3  Brown's  Chano.  Ca.  p.  340. 
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The  species  of  interest  which  a  married  woman  waft  allowed 
to  enjoy^  and  with  which  his  Lordship  was  dealing,  was  a 
creature  of  equity  ;  and  equity  had  power  to  modify  the  right 
of  alienation.  He  felt^  however,  that  the  current  of  decisions 
set  in  strongly  against  him;  and,  accordingly,  in  the  case  of 
Miss  Watson,  which  is  so  frequently  referred  to  in  discussiona 
upon  this  subject,  he  introduced  into  the  settlement  the  words, 
^^  and  not  by  anticipation,*'^' v/iih  a  view  to  restrain  her  from 
a  sweeping  appointment.  This  clause  against  anticipation  has 
ever  since  been  held  to  be  valid.  Lord  Alvanley  approved  of 
it  in  the  case  of  Sockett  v.  Wray,'  and  it  met  with  the  sanction 
of  Lord  Eldon  in  the  case  of  Jackson  v.  Hobhouse.^  In  the 
latter,  a  sum  of  6000Z.  was  vested  in  trustees,  in  trust,  to 
permit  the  wife  to  receive  the  interest,  for  life,  to  her  separate 
use,  with  a  proviso  against  her  assigning  or  otherwise  disposing 
of  the  interest  in  any  mode  of  anticipation.  The  husband  and 
wife  assigned  the  interest  to  secure  an  annuity  to  B.,  in  which 
C.  joined  as  a  surety.  C,  having  been  obliged  to  pay  arrears 
of  the  annuity,  filed  a  bill  against  the  trustees  for  reimburse^ 
ment  out  of  the  wife*s  separate  interest,  for  the  application  of 
the  residue  in  paying  C's  annuity,  in  future,  and  for  an  in- 
junction to  restrain  the  trustees  from  disposing  of  the  6000/. 
and  interest.  This  injunction  having  been  obtained.  Lord 
Eldon,  upon  a  motion  to  dissolve  it,  said,  that  it  was  too  late 
to  contend  against  the  validity  of  a  clause  in  restraint  of  anti- 
ticipation ;  and  he  dissolved  the  injunction.  He,  at  the  same 
time,  expressed  an  opinion  that  if  the  wife  had  been  guilty  of 
fraud  by  concealing  the  clause  of  restraint,  the  circumstance 
could  not  have  improved  the  situation  of  the  surety  in  enabling 
the  wife  to  dispose  of  her  separate  interest,  contrary  to  the 
express  declaration  of  the  settlor. 

It  was  a  general  opinion  among  lawyers,^  upon  the  first  in- 

^  Vide  note  to  the  case  of  Chassaing  v.  Parsooage,  5  Ves.  p.  t7,  Lord  Thurlovr, 
it  would  appear,  was  a  trustee  of  the  settlement,  and  there  does  not  seem  to  be  the 
slightest  reason  fur  doubting  that  he  advised  that  the  words  "  and  not  by  anticipation" 
should  be,  fdr  the  first  time,  introduced.  The  reporters  constantly  refer  to  '*  Miss 
Watson's  case*'  or  **  Miss  Watson's  settlement,"  but  we  have  not  been  forttahate 
enough  to  discover  any  satisfactory  statement  as  to  the  facts. 

'  4  Brown's  Chanc.  Ca.  p.  483. 

'  2  Meriv.  Rep.  p.  ^83. 

^  Sugd.  Treat,  on  Powers,  p.  tlO,  2nd.  edit. 
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troduction  of  these  words,  that  they  were  merely  void,  and 
thai  the  woman's  power  of  alienation  still  existed.  It  is  diffi- 
cult to  detect  any  sound  principle  upon  which  a  restraint  on 
alienation  can,  in  any  case,  be  supported  where  the  interest  is 
not  given  over,  or  made  to  cease,  in  the  event  of  alienation. 
Sir  Thomas  Plumer,  Master  of  the  Rolls,  took  occasion  to 
remark,  in  the  case  of  Barton  v.  Briscoe,  that  if  a  feme  covert 
is  permitted  to  hold  separate  estate  in  the  same  manner  as  if 
die  were  a  feme  sole,  such  property  ought  to  have  in  equity 
those  incidents  which  belong  to  eveiy  other  sort  of  property : 
but  he  admitted  that  it  was  then  too  late  to  doubt  the  validity 
of  these  restraints  upon  anticipation. 

The  doctrine,  then,  as  it  may  be  collected  from  the  vague 
and  scattered  hints  concerning  its  precise  nature  and  origin 
which  are  to  be  found  in  the  Reports,  seems  to  be  this.^  The 
separate  estate  of  a  married  woman  being  the  creature  of 
equity,  it  was  held  that  the  same  Court,  which  invented,  might 
likewise  mould  and  modify,  as  it  thought  fit,  its  own  creation. 
It  is  by  force  oAhe  donor's-  intention,  to  which,  in  the  case  of 
a  feme  covert,  equity  gives  effect,  that,  contrary  to  the  rule  of 
law,  a  married  woman  is  allowed  to  hold  property  in  this 
peculiar  manner ;  and  it  is  strictly  in  accordance  with  the 
same  principle,  that  equity  permits  such  a  restriction  to  be  idd- 
posed  upon  the  separate  interest  so  given,  as,  by  qualifying 
the  extent  of  her  dominion  over  it,  may,  in  the  opinion  of  the 
settlor  or  testator,  most  certainly  secure  to  the  object  of  his 
bounty  the  full  and  uncontrolled  enjoyment  of  the  property 
for  her  own  special  benefit.  It  appears  to  have  been  upon 
this  ground,  that  a  clause  against  anticipation  of  her  separate 
property,  on  the  part  of  the  wife,  was  originally  introduced  by 
Lord  Thurlow,  and  has  been  so  uniformly  recognized  in  Courts 
of  Equity  that  it  has  long  been  regarded  as  sanctioned  by  the 
highest  judicial  authority. 

The  clause  against  anticipation  being  considered  an  obliga- 
tory and  valid  mode  of  preventing  a  married  woman  from 
depriving  herself  of  the  benefit  of  property  settled,  it  was,  for 
the  first  time,2  decided  by  Sir  Thomas  Plumer,  Master  of  the 

«  Vid.  Jac.  and  Walk,  Rep.  pp.  603—607. 

'  The  Master  of  the  Rolls  mentioned  that  lie  liad  not  been  able  to  find  anv  au* 
thority  npoii  the  point. 
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RoUs^  with  reference  to  the  power  of  transferring  a  fund,  that 
the  restraint  upon  anticipation  ceases  upon  the  determination 
of  the  coverture,  and  that  the  woman  might,  with  the  consent 
of  the  parties  interested,  transfer  the  fund.^ 

By  indentures,,  dated  August,  1811,  made  upon  the  occa- 
sion of  the  sale  of  certain  estates  belonging  to  James  Barton, 
in  which  Marian  Barton,  his  wife,  joined  for  the  purpose  of 
relinquishing  her  right  of  dower,  two  large  sums  were  paid 
and  transfeiTed  to  trustees,  upon  trust  to  lay  out  the  same  in 
the  funds,  or  in  real  or  government  securities,  with  the  consent 
of  Marian  Barton,  notwithstanding  her  coverture,  and,  from 
time  to  time,  with  her  consent,  during  her  life,  to  vary  the 
securities,  and  upon  trust  to  pay  the  dividends,  interest,  and 
annual  produce  to  such  person  or  persons,  and  for  such  intents 
and  purposes,  as  she  should,  from  time  to  time,  notwithstand- 
ing her  coverture,  by  any  writing  or  writings,  signed  by  her 
with  her  own  name,  in  her  own  hand  writing,  appoint ;  but 
not  so  as  to  deprive  herself  of  the  intended  use  or  benefit 
thereof  by  sale,  mortgage,  chaise,  or  otherwise  in  the  way  of 
anticipation ;  and,  for  want  of  such  direction,  into  her  own 
pixyper  hands,  for  her  own  separate  and  peculiar  use  and  bene- 
fit, notwithstanding  iand  exclusively  of  the  said  James  Barton, 
who  was  not  to  intermeddle  therewith,  nor  was  the  same  to 
be  liable  to  his  control,  debts  or  interference;  and  it  was 
declared  that  her  receipts  for  the  dividends  should,  notwith- 
standing her  coverture,  be  sufficient  discharges ;  and  after  her 
death,  upon  trust  to  transfer  the  same  to  such  person,  or  per- 
sons, &c.,  as  the  said  Marian  Barton  by  her  will  or  codicil 
signed  by  her,  and  attested  by  two  witnesses,  sliould  appoint ; 
and,  in  default  of  such  appointment,  to  transfer  the  same  to 
Marian  Millicent  Barton,  the  only  child  of  the  said  Marian 
Barton  and  her  husband,  for  her  own  use  and  benefit. 

James  Barton  died.  Marian  Millicent  Barton  had  attained 
the  age  of  twenty-one  years.  The  bill  was  filed  by  her  and 
her  mother,  Marian  Barton ;  and  it  was  stated  that  they  had 
the  absolute  interest  in  the  funds,  and  were  desirous  that  the 
trusts  of  the  indentures  of  August,  1811,  should  be  determined. 
The  bill  prayed  that  the  funds  might  be  transferred  into  the 
sol^  name  of  Marian  Barton. 

*  Barton  v.  Briscoe,  Jacob's  Rep.  p.  603,  607. 


Restraint  upon  Anticipation.  135 

The  coansel  for  the  plaintiffs^  while  they  admitted  that  the 
restraint  upon  anticipation  was  valid  with  respect  to  the  sepa- 
rate property  of  a  married  woman/  maintained  that  its  effect 
could  not  extend  beyond  the  coverture.  The  reasoning  by 
which  its  validity  is  supported  is  only  applicable,  it  was  al- 
legedy  to  separate  property,  which,  being  the  creature  of  equity, 
Courts  of  Equity  might  set  limits  to  the  power  over  it.  It  was 
argued  upon  the  authority  of  several  cases^  that,  upon  the 
death  of  the  husband,  the  Ufe  interest  in  the  fund  became  the 
absolute  property  of  the  widow,  and  was  to  be  enjoyed  by  her 
with  the  usual  incidents  of  property. 

The  Master  of  the  Rolls  was  of  opinion  that  the  single  point 
in  the  case  was,  whether,  upon  the  consent  of  the  plaintiffs, 
the  mother  and  daughter,  a  transfer  of  the  fund  comprized  in 
the  settlements  could  be  made,  the  trustees  requiring  the 
sanction  of  the  Court,  before  paying  it  over  for  purposes  not 
strictly  in  accordance  with  the  letter  of  the  deed.  It  might 
have  been  urged  against  it  that  there  were  words  forbidding 
anticipation,  directing  that  the  mother  should  not  deprive 
herself  of  the  use  of  the  fund,  and  that  she  should,  during 
her  whole  life,  have  the  power  of  disposing  of  it  by  will  and 
not  otherwise;  and  that  to  have  transferred  it  then  would 
have  been  directly  contrary  to  these  provisions.  Supposing, 
however,  the  restraints  to  have  been  valid,  the  question  still 
remained,  whether  they  were  not  to  be  confined  to  the 
coverture.  The  power  over  separate  estate  being  a  creature 
of  equity,  it  has  been  suggested  that  equity  may  modify- 
that  power.  Such  reasoning,  however,  is  only  applicable 
during  the  coverture.  Whenever  the  married  woman  be- 
comes discovert,  she  has  the  same  power  over  her  property 
as  other  persons  have :  the  restraint,  therefore,  ought  not  to 
continue.  The  attempt  to  impose  upon  the  power  of  aliena- 
tion a  fetter  unknown  to  the  common  law  may  be  permitted 
to  the  extent  to  which  that  power  is  created  by  equity,  but 
not  further.  When  the  coverture  is  gone,  the  reason  on  which 
the  restraint  is  founded  no  longer  exists. 

Supposing  these  general  principles  to  be  correct.  Sir  Thomas 

'  Parlter  v.  White,  1 1  Ves.  p.  209;  Jackson  v.  Hobhouse,  2  Men  v.  Rep.  p.  488. 
'  Brandon  v.  Robinson,  18  Ves.  429  ;  1  Rose  Rep.  p,  197.    Vide  also  Graves 
V.  Dolphin,  1  Simon's  Rep.  p.  66» 
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Plumer  considered  it  to  be  perfectly  clear  that  it  was  the  in- 
tention of  the  parties  in  the  case  of  Barton  v.  Briscoe  so  to 
confine  the  clause  alluded  to.  The  object  in  view  was  to 
exclude  the  power  of  the  husband ;  the  receipts  of  the  wife 
were  therefore  to  be  discharges  during  the  coverture.  The 
property  was  not  to  be  liable  to  his  debts.  The  interests  of 
the  wife  were  to  be  protected  fi'om  his  control^  and^  as  she  had 
survived  him^  the  restriction  was  at  an  end. 

In  the  preceding  case^  the  restraint  upon  alienation  was^  by 
the  form  of  the  settlement^  applied  only  to  the  actual  coverture 
vnth  the  settlor  which  subsisted  at  the  time,  and  it  therefore 
necessarily  determined  upon  his  death ;  but  in  a  case  which 
subsequently  arose  before  Sir  John  Leach,  when  Master  of 
the  Rolls,  the  subject  presented  itself  in  another  aspect. 

A  testator^  directed  that  one  third  part  of  his  residuary 
estate  should  be  invested  in  the  purchase  of  an  annuity  for  the 
life  of  a  female  who  was  single  at  the  date  of  the  will  and  the 
death  of  the  testator,  and  that  annuity  he  gave  to  her  separate 
iLse,  and  independent  of  any  husband  wham  she  might  happen 
to  marry,  and  without  power  to  sell  or  assiyn  the  same  by 
anticipation.  The  Master  of  the  Rolls,  Sir  John  Leach,  upon 
the  ground  that  the  restraint  against  alienation  or  anticipation 
would  be  valid  in  case  of  future  coverture,  refused  to  order 
payment  to  the  legatee  of  the  price  which  would  be  paid  for 
the  annuity.  But  Lord  Brougham  held  that  she  was  entitled, 
if  she  chose,  to  the  fund,  at  once,  without  having  it  laid  out, 
and  that  the  option  could  not  be  affected  by  the  clause  against 
anticipation.^ 

Rebecca,  the  sister  of  the  testator,  was  a  widow  at  the  date 
of  the  will,  and  had  continued  so  ever  since.  She  filed  a  bill, 
praying  to  have  it  declared  that  she  was  entitled  absolutely 

•  Woodraeston  v.  Walker,  2  Russ.  &  Myln,  Rep.  p.  197, 

*  The  words  of  the  testator  material  to  the  subject  under  review  were  these :  "  one 
otlierfull  and  equal  third  part  thereof*'  (that  is,  residuary  estate)  **  I  hereby  direct 
to  be  laid  out  bj  my  executors  in  the  purchase  of  a  government  annuity  for  the  life 
of  my  sister  Rebecca  Woodmoston  ;  which  annuity  so  to  be  purchased,  1  hereby 
give  and  bequeath  unto  my  sister  Rebecca  to  and  for  her  own  sole  and  separate  use  and 
benefit,  and  tndependent  of  any  husband  she  may  happen  to  marry ;  and  I  direct  that 
her  receipt  or  receipts,  notwithstanding  her  coverture,  shall  be  good  and  sufficient 
discharges  for  the  same,  and  to  be  for  her  personal  benefit  and  maintenance,  and 
without  power  for  her  to  assign  or  sell  the  same  by  way  tf  anticipation  or  otherwise* 
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to  the  one  third  part  of  the  testator's  residuary  estate.  The 
plaintiff  proceeded  upon  the  ground  that  it  is  an  established 
principle  of'tbe  Court  that,  where  an  annuity  is  directed  to  be 
purchased,  and  the  annuity,  when  purchased,  might  be  imme- 
diately sold  by  the  person  to  whom  it  is  given,  the  annuitant 
is  entitled  to  take  the  value  of  the  annuity,  without  going 
through  the  form  of  purchase.  In  the  case  of  Woodmeston, 
the  annuity,  ff  purchased,  might  have  been  sold  by  the  plain- 
tiff; for  the  clause  against  sale  and  anticipation  was  void, 
inasmuch  as  the  plaintiff,  jat  the  time  of  the  will  and  the  tes- 
tator's death,  was,  and,  at  the  time  of  the  suit,  continued  to 
be,  a  single  woman.  Reference  was  made  to  the  case  of  Bar- 
ton Y.  Briscoe  in  support  of  the  doctrine  that  such  restraint, 
when  imposed  upon  a  married  woman,  ceases  with  the  co- 
verture.^ The  answer  made  to  these  views  was,  that  the  tes- 
tator had  sought  to  throw  a  certain  protection  around  the 
object  of  his  bounty,  in  the  event  of  her  subsequently  mar- 
rying. The  Court  could  not  be  reasonably  called  upon  entirely 
to  defeat  his  intention. 

Sir  John  Leach  said  that  if  the  plaintiff  had  been  actually 
married  at  the  death  of  the  testator,  it  could  not  be  doubted 
that  the  restraint  would  have  been  good ;  and  the  only  ques- 
tion before  him  was,  whether  a  testator  could  impose  such  a 
restraint  with  respect  to  a  future  maniage.  He  thought  it 
necessary  to  keep  in  view  the  circumstance,  that,  at  law,  a 
wife  could  have  no  separate  estate,  and  that  it  was  only  by 
the  principles  of  a  Court  of  Equity  that  such  an  estate  is 
tolerated  with  a  view  to  afford  protection  against  the  legal 
rights  of  the  husband.  And  in  order  that  full  effect  may  be 
given  to  such  protection,  the  rule  of  equity  admits  unques- 
tionably of  such  a  restraint  upon  the  power  of  disposition  as 
would,  in  any  other  case,  be  invalid.  The  Master  of  the  Rolls, 
in  the  case  of  Woodmeston  v.  Walker,  could  not  satisfy  him- 
self that  there  was  any  substantive  distinction  between  a  pre- 
sent coverture  and  a  future  coverture.  That  was  the  precise 
point  in  which  it  differed  from  the  facts  in  the  case  of  Barton 
V.  Briscoe.  It  is  a  familiar  case,  that,  where  the  interest  of  a 
legacy  is  given  to  an  unmarried  female  for  life,  to  her  separate 

1  It  was  likewise  said  llial»  iu  Ibe  case  of  a  bequest  to  a  inalej  a  restraint  on  aliena-'' 
tion  is  of  no  effect  unless  the  property  be  limited  oyer. 
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use,  ia  case  of  coverture,  and  the  power  of  sale  or  anticipation 
.  is  restrained,  then  m  case  of  a  future  marriage,  and  a  sale  or 
anticipation  of  the  interest  during  the  coverture,  a  Court  of 
Equity  holds  that  sale  or  anticipation  void,  although  by  llie 
terms  of  the  will  the  life  interest  of  the  legatee  is  not  limited 
over  upon  that  event,  and  no  right  accrues  by  the  prohibited 
act  to  any  other  person.  That  doctrine  was  considered  by 
Sir  John  Leach  to  be  applicable  to  the  case  of  Woodmeston 
V.  Walker,  in  which  it  had  been  argued  that  the  plaintiff  was 
solely  interested  in  the  annuity.  He  was  not,  in  the  absence 
of  authority  to  support  the  claim  of  the  plaintiff,  prepared  to 
say  that,  upon  the  doctrines  of  a  Court  of  Equity,  the  power 
of  disposition  which  is  incident  to  property,  may  not  be  re- 
strained in  the  case  of  the  future  marriage  of  a  female  who  is 
single  at  the  time  of  the  gift. 

The  plaintiff  appealed ;  and  it  wis  argued  on  his  behalf, 
that  if  the  bequest  of  the  annuity  stood  alone,  his  right  to  in- 
sist upon  receiving  the  fund  itself  in  lieu  of  the  annuity  to  be 
bought  with  it,  would  have  been  indisputable.^  The  only 
doubt  was,  whether  the  clause  against  anticipation  could 
eflectually  control  that  right ;  because  the  legatee  happened 
to  be  a  female,  although  she  was  unmarried,  and  of  full  age. 
The  case  of  Dawson  v.  Hearn  went  some  way  towards  decid- 
ing that  point  also ;  for  the  argument  drawn  from  the  obvious 
purpose  to  secure  a  permanent  provision  for  a  vridow,  instead 
of  giving  her  a  gross  sum,  was  equally  applicable  to  the  case 
before  the  Court,  and  yet  it  had  been  unsuccessfully  urged. 
No  doubt,  the  purpose  of  the  testator  was  very  strongly  indi- 
cated by  the  anxiety  with  which  the  language  of  his  will  had 
guarded  against  any  imprudent  wasting  of  the  fund.  It  was 
further  urged  that,  admitting  the  intention  to  be  clear,  the 
inquiry  remained  as  to  the  fact,  whether  or  not  the  testator 
had  resorted  to  the  proper  means  for  carrying  the  intention 
into  effect.  Upon  principle,  every  person  who  acquires  an 
estate  must,  at  law,  take  it  with  all  its  incidents  ;  and  one  of 
the  most  essential  incidents  to  the  right  of  property  is  the 
power  of  alienation  ;  which  no  clause  or  proviso  can  restrain 
or  take  away.    That  principle  has  been  repeatedly  recognized 

*  Vide  the  decision  in  tlie  case  of  Dawson  v.  Hearn,  1  Russ.  &  Mjl.  p.  606, 
where  all  the  authorities  upon  tliat  point  are  oonsklered. 
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in  equity.  The  object^  therefore,  could  only  be  attained  indi- 
rectly, by  annexing  the  prohibited  act  as  a  condition  upon  the 
happening  of  which  the  original  estate  was  to  determine,  and 
a  new  estate  to  vest  in  another  party. 

The  appellant  maintained  that  the  doctrines  introduced  by 
Courts  of  Equity  with  respect  to  the  interests  of  married 
women,  so  far  from  being  an  infiringement  of  the  principle, 
are  perfectly  consistent  with  it,  and  supply  neither  argument 
nor  analogy  in  fevour  of  the  judgment  of  Sir  John  Leach. 
Lord  Eldon,  as  well  as  Lord  Thurlow,  held  that  the  interest 
which  a  married  woman  took  in  property  settled  to  her  sepa- 
rate use  was  purely  the  creature  of  equity,  which,  therefore, 
a  Court  of  Equity  was  at  liberty  to  mould  and  deal  with,  as 
might  be  deemed  most  advantageous  for  her,  or  most  agree* 
able  to  the  wishes  of  the  donor.     Accordingly,  with  respect  to 
property  which  is  so  settled,  the  Court  considers  the  wife  as  a 
feme  sole  notwithstanding  her  coverture,  and  there  the  restric- 
tion on  alienation  is  allowed.     In  the  case  of  Woodmeston  v. 
Walker,  the  plaintiff  being  a  feme  sole,  and,  of  course,  sui  juris 
at  law,  the  power  of  the  Court  was  not  required  for  her  assist- 
ance or  protection,  and  the  restriction  could  not  be  effectually 
imposed.    The  very  point,  it  was  argued,  had  been  decided  in 
the  preceding  case  of  Barton  v.  Briscoe,  where,  as  we  have  seen, 
Sir  Thomas  Plumer  held  that  the  restraint  uponunticipation  by 
a  wife  ceased  upon  the  husband's  death.^   With  regard  to  the 
allegation  that,  as  the  words  of  the  proviso  point  to  any  (uture 
coverture,  the  restriction  will  attach  upon  the  plaintiff  the 
instant  she  marries  a  second  husband ;  and  that  the  Court, 
looking  to  that  contii^ncy,  would  protect  the  executors  in 
their  refusal  to  transfer  the  fund, — there  was  no  authority  for 
such  a  proposition.    The  language  of  the  judgment  in  the 
case  of  Barton  v.   Briscoe  was  quoted   as  being   directly 
opposed  to  it,  and  the  existence  of  a  desultory  and  shifting 
fetter  of  that  description  was  repugnant  to  legal  principle, 
and  would  necessarily  be  attended  with  much  practical  in- 
convenience. 

While  it  was,  on  the  other  hand,  admitted,  on  behalf  of 
the  executors,  that  after  the  decision  in  the  case  of  Dawson  v. 
Hearn,  it  was  certainly  too  late  to  contend  that  executors  had^ 

*  That  decision  was  approved  of  and  followed  by  Lord  Gifford. 
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in  general,  a  right  to  invest  the  fund  bequeathed  for  the  pur- 
chase of  an  annuity^  in  defiance  of  the  express  wishes  of  the 
annuitant,  still  it  was  insisted,  that  the  case  before  the  Court 
was  peculiar.  The  legatee  was  a  female.  The  clause  pro- 
hibiting anticipation,  and  excluding  the  rights  of  any  future 
husband,  proved  that  it  was  the  settled  purpose  of  the  testator 
that  an  annuity  should,  at  all  events,  have  been  purchased  for 
his  sister.  It  is  true,  that  where  a  father  is  anxious  to  deter 
bis  daughter  from  making  an  imprudent  marriage,  he  may  de- 
clare, that,  upon  the  happening  of  the  apprehended  event,  the 
property  which  he  bestows  upon  her  should  go  over ;  but  fre- 
quently this  will  not  answer  his  purpose ;  for  if,  notwithstand- 
ing the  forfeiture,  the  forbidden  marriage  should  take  effect, 
his  child  would  be  left  destitute.  Accordingly,  clauses  against 
anticipation  are  constantly  introduced  into  settlements  which 
are  intended  to  provide  for  females.^  The  prohibition  in  the 
preceding  case  of  Barton  v.  Briscoe  was  confined  to  the  then 
subsisting  marriage.  That  judgment  decided  nothing  more 
than  this; — that,  in  the  absence  of  a  special  restriction,  a  feme 
Bole  stands  in  the  same  situation  as  a  male.  The  instrument, 
whether  a  deed  or  will,  might  divide  the  quantity  of  interest 
given  into  periods,  so  as  indirectly  to  effect  the  desired  result; 
by  limiting  it,  for  instance,  to  the  party,  so  long  as  she  con- 
tinued a  feme  sole,  with  a  direction  that,  whenever  she  became 
covert,  it  should  vest  toties  quoties  in  trustees  for  her  separate 
use,  without  power  to  anticipate.  The  executors  insisted  that 
such  was  the  substantive  import  of  the  settlement  in  the  case 
of  Woodmeston  v.  Walker;  the  plaintiff  having  power  to  dis- 
pose of  her  annuity  until  her  marriage,  and  instantly  upon 
that  event  taking  place  the  restraint  or  anticipation  would 
attach.  It  was  quite  immaterial  whether  a  shifting  restriction 
of  that  kind  was  or  was  not  effectual;  the  real  question  for  the 
Court  being,  what  was  the  intention  of  the  testator  according 

'  No  distinction,  it  was  said,  had  ever  been  taken  with  reference  to  the  fact  of 
the  party  being  married  or  single.  Cunve^'ancers,  in  practice,  expressly  exclude 
the  control  of  any  after-taken  as  well  as  of  any  present  husband.  Indeed,  the 
language  of  the  judges,  who  have  considered  the  subject,  countenance  the  restriction 
equally  in  both  cases ;  it  being  simply  a  relaxation  of  the  strict  riHe  of  law,  groufided 
on  the  sex  and  condition  of  the  party,  which  call  for  extraordinary  protection  against 
Ihe  importunities  and  influences  to  which  coverture,  whether  present  or  prospective, 
may  expose  her.    Vide  Beable  v.  Dodd,  t  T.  R.  p.  195. 
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to  the  terms  of  the  peculiar  provisions.  There  is  nothing 
which  prevents  a  testator  from  imposing  it  as  a  necessary 
condition  of  his  bounty,  that  the  gift  should  be  taken  in  what- 
ever form  and  mode  his  prudence  or  caprice  might  dictate; 
provided  only  that  he  has  expressed  his  purpose  with  suffi- 
cient clearness.  This  was  the  ground  taken  by  counsel  on 
behalf  of  the  executors  in  the  case  which  is  now  under  our 
consideration.  No  one  could  doubt,  it  was  alleged,  that  the 
ruling  idea  in  the  mind  of  the  testator  was,  to  secure  to  his 
sister,  during  her  life,  a  competent  and  permanent  provision, 
which  should  give  her  no  trouble  in  the  management  of  it, 
which  she  should  have  little  temptation  to  dissipate,  and  of 
which  no  after-taken  husband  should  be  able  to  deprive  her. 

Thus,  the  question  being,  whether  a  prohibition  against  an- 
ticipation annexed  to  a  provision  bequeathed  to  a  woman  for 
her  separate  use  notwithstanding  any  coverture,  she  being  at 
the  time  and  afterwards  continuing  unmarried,  so  modifies  the 
nature  of  the  property  bequeathed  as  to  render  the  interest 
which  she  takes  incapable  of  being  aliened, — Lord  Brougham 
dissented  from  the  opinion  of  the  Master  of  the  Rolls,  and 
held  that  the  plaintiff  took,  at  her  election,  an  absolute  interest 
either  in  the  one-third  share  of  the  testator's  residuary  estate, 
or  in  the  annuity  to  be  purchased  with  that  share. 

His  lordship  founded  his  judgment  upon  the  presumption 
that  the  rule  of  law  which  prevents  a  party  from  imposing 
fetters  upon  property  inconsistent  with  the  nature  of  the 
interest  given,  is  precisely  the  same  in  personal  as  in  real 
estate.  Thus,  where  the  subject  is  a  personal  chattel,  it  is 
impossible  so  to  tie  up  the  use  and  enjoyment  of  it  as  to  cre- 
ate in  the  donee  a  Ufe  estate  which  he  may  not  alien,  although 
the  object  may  be  attained  indirectly  in  a  manner  consistent 
with  the  known  rules  of  law,  by  annexing  to  the  gift  a  forfeiture 
or  defeasance  on  the  happening  of  a  certain  event,  or  upon  a 
particular  act  being  done ;  for  in  such  a  case  the  donee  takes, 
by  the  limitation  a  certain  estate,  of  which  the  event  or  act  is 
the  measure.  When  the  event  happens,  or  the  act  is  done,  a 
new  and  distinct  estate  accrues  to  a  different  individual.  If 
a  testator  be  desirous  of  giving  an  annuity  without  the  power 
of  anticipation,  he  can  only  do  so  by  declaring  that  the  act  of 
alienation  shall  determine  the  interest  of  the  legatee,  and 
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create  a  new  interest  in  another.  In  none  of  the  cases  bear* 
ing  upon  this  subject  can  any  warrant  be  found  for  the  pro- 
position^ that,  at  law,  an  inalienable  estate  can  be  created 
without  any  gift  over.  Now,  it  is  to  be  observed,  that  in  the 
case  of  Woodmeston  y»  Walker  there  was  no  gift  over :  it  was 
a  mere  naked  prohibition,  not  guarded  by  any  clause  of  for* 
feiture.  In  equity  it  has  been  held,  that  where  property  is  given 
to  a  married  woman,  to  her  sole  and  separate  use>  alienation 
may  be  prohibited  in  respect  of  the  property  so  settled,  without 
annexing  any  limitation  over,  to  operate  by  way  of  defeasance 
of  the  first  estate;  and  the  ground  upon  which  it  has  been  sup- 
ported by  Lord  Thurlow  and  Lord  Eldon  appears  to  be  clearly 
consistent  with  itself  and  with  legal  principle.  That  doctrine 
is  not  at  all  applicable,  however,  to  the  case  of  Woodmeston  v. 
Walker.^  It  ought  to  be  steadily  kept  in  view,  that  baron  and 
feme  being  one  person  in  law,  no  separate  estate  could,  at  law, 
be  enjoyed  by  the  wife  against  the  husband  so  as  not  to  be 
liable  to  his  engagements  or  control :  nor  was  it  until  after 
a  considerable  struggle  that  courts  of  equity  ventured  to  in- 
troduce a  different  doctrine,  and  to  hold  that  personal  chattels 
might  be  so  given  to  a  married  woman  as  to  vest  in  her  alone, 
to  the  entire  exclusion  of  her  husband.  That  doctrine,  how* 
ever,  being  once  established,  it  became  usual,  with  a  view  to 
the  settlement  of  property  on  a  feme  covert,  to  convey  it  by 
such  a  form  of  words  as  should  expressly  exclude  the  marital 
right,  and  place  her,  in  respect  of  tiiat  property,  exactly  in  the 
condition  of  a  feme  sole.  No  authority,  however,  can  be 
found  for  the  position,  that  a  feme  sole  may  be  tied  up  and 
restricted  in  the  dominion  over  her  property  any  more  than  a 
male,  who  is  clearly  incapable  of  being  so  restricted.  The 
operation  of  the  clause  against  anticipation,  where  there  is  no 
limitation  over,  rests  altogether  upon  its  connection  with  the 
coverture,  and  upon  its  being  appUed  to  a  species  of  interest 
.  which  is  itself  the  creature  of  equity.  There  was  no  cover- 
ture in  the  case  of  Woodmeston  v.  Walker ;  there  was  only 
a  possibility  of  coverture ;  and  Lord  Brougham  distinctly  said 
that  it  would  be  going  further  than  the  authorities  warrant, 
and  would  be  a  violation  of  legal  principle,  to  give  effect  to 
an  intention  of  creating  an  inalienable  estate  in  a  chattel 

*  Vide  the  language  of  Lord  Broagham  in  that  case. 
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interest  conveyed  to  the  separate  use  of  a  feme  sole,  (which 
estate  she  mighty  until  her  marriage  or  after  the  death  of  her 
husband^  otherwise  deal  with  at  discretion,)  simply  because 
she  might  possibly,  at  some  future  period,  contract  a  marriage. 
It  was  said,  in  the  course  of  the  argument,  that  the  woman 
might  have  the  property  at  her  own  disposal  until  the  period 
of  her  marriage,  and  that  when  that  event  happened  a  sort  of 
postponed  fetter  might  attach* — a  fetter  which  would  fall  off 
upon  her  husband's  death,  and  be  again  imposed,  if  she  should 
enter  into  a  second  marriage.  But  that  would  certainly  be  a 
strange  and  anomalous  species  of  estate ;  nor  is  it  very  easy 
to  conceive  by  what  process  or  contrivance  it  could  be  effec- 
tually created,  unless,  perhaps,  by  annexing  to  the  gift  a  limi- 
tation over  to  trustees,  to  preserve  it  for  the  woman  during  the 
successive  covertures.  It  was  not  considered  necessary;  in 
the  case  of  Woodmeston  v.  Walker,  to  discuss  that  question, 
no  such  contrivance  having  been  there  resorted  to.  The 
bequest  was  merely  coupled  with  a  naked  prohibition  against 
alienation  by  the  legatee.  Lord  Brougham  justified  his 
opinion  by  the  decision  in  the  case  of  Barton  v.  Briscoe, 
where  there  had  been  a  coverture  which  was  determined,  as 
well  as  by  the  general  principle  and  reason  of  the  thing. 

It  is  obvious  that  the  principle  recognised  in  the  case  of 
Barton  v.  Briscoe  simply  affirms  the  doctrine  laid  down  in 
that  of  Brandon  v.  Robinson.  The  principle  was  not  extended 
by  the  former  case.  The  woman  was  not  married  at  the  time 
of  dealing  with  her  life  interest ;  the  life  interest  was  not 
separate  estate;  and  upon  separate  estate  alone  could  the 
restriction  attach.  That  case  merely  shows  that  the  protec- 
tion afforded  by  an  inalienable  trust  is  a  favour  shown  to 
coverture  and  not  to  sex.  The  separate  enjoyment  and  the 
restriction  were  confined  to  the  then  existing  coverture.  In 
both  cases  the  words  employed  by  the  testator  were  very 
nearly  the  same.  In  the  latter,  the  testator  directed  the  inte- 
rest to  be  paid  to  his  son  for  life,  and  that  he  should  not  have 
power  to  anticipate  the  growing  payments;  and  the  Lord 
Chancellor  Was  of  opinion  that,  as  the  son  took  a  life  interest, 
it  followed  that  he  had  an  uncontrolled  power  of  disposition 
over  it,  unless  it  was  given  over  in  the  event  of  alienation  or 
an  attempt  to  alienate.    In  the  former  case,  there  was  no  gift 
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over,  no  other  person  having  an  interest.  The  equitable 
interest  was  absolute  in  the  plaintiffs.  These  two  cases  were 
distinguishable  only  by  the  sex  and  coverture  of  the  parties ; 
and,  beyond  all  doubt,  it  would  be  difficult  to  maintain  that 
the  law  will  permit  restraints  upon  the  rights  of  property  in 
the  case  of  females  which  it  will  not  sanction  in  the  case  of 
males.^  , 

The  cases  of  Woodmeston  v.  Walker  and  Barton  v.  Briscoe 
only  decided  this  point ; — that  the  woman,  not  being  married, 
when  the  jus  disponendi  wa^  exercised,  a  clause  importing 
possible  future  incapacity  could  not  impair  present  capacity  to 
assign.  But  the  jt^  disponendi  incident  to  property  has  been 
recognised,  notwithstanding  that  coverture  may  have  inter- 
vened. Suppose,  for  instance,  that  a  testator  gives  a  sum  of 
money  for  the  separate  use  of  his  daughter,  a  feme  sole,  and 
declares  that  she  shall  not  be  at  liberty  to  sell  or  dispose  of 
it,  and  that,  if  she  attempts  to  do  so,  such  sale  shall  be  void ; 
and  that  subsequently  the  daughter  marries.  In  such  a  case 
the  restraint  on  alienation  is  void,  there  being  lio  gift  over. 
Charles  Newton,^  by  his  will,  directed  his  trustees  to  make  a 
just  and  true  calculation  of  the  amount  of  all  his  property 
arising  from  the  sale  of  his  real  estates,  and  to  divide  it,  along 
with  his  personal  estate,  into  seven  equal  parts.  One  seventh 
part  was  given  to  Mary  Newton,  his  daughter,  for  her  own 
sole  and  separate  use  and  benefit,  after  reserving  thereout  a 
sufficient  sum  to  purchase  an  annuity  of  60i  for  her  life. 
Trustees  were  appointed  to  hold  the  same  in  their  names,  from 
time  to  time,  during  the  life  of  his  daughter,  and  to  pay  and 
apply  the  same,  half  yearly,  into  her  proper  hands.  The 
receipt  of  his  daughter  was  to  be,  from  time  to  time,  notwith- 
standing any  husband  she  might  thereafter  have,  a  sufficient 
discharge;  it  being  hie  express  desire  that  the  annuity  should 
not  be  subject  to  the  debts,  management,  control,  will,  or 
engagements  of  any  husband  she  might  have,  but  that  she 
should  not  be  at  liberty,  in  any  way  whatever,  to  sell,  assign, 

^  It  ought  to  be  observed,  however,  that  the  case  of  Barton  v.  Briscoe  was  a 
case  of  separate  property ;  and  that,  since  what  was  done  by  Lord  Thurlow  in 
Miss  Watson's  settlement,  restraints  may  be  imposed  on  the  alienation  of  separate 
property ;  although  that  doctri[\e,  it  roust  be  confessed,  has  been  established  more 
upon  autliority  than  principle. 

'  Newton  ▼.  Reid,  4  Simon's  Rep.  p.  141. 
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or  dispose  of  the  annuity.  In  the  event  of  her  doing  so  the  sale 
was  to  be  void.  The  testator,  hkewise,  gave  to  his  daughter, 
Ann  Newton,  another  seventh  part  of  all  his  property,  for  her 
own  use  and  benefit,  to  be  paid  to  her  at  the  age  of  twenty-one ; 
and,  in  case  of  her  death  under  that  age,  leaving  a  child  or 
children  lawfully  begotten,  he  directed  her  seventh  part  to  be 
paid  and  applied,  equally,  between  such  child  or  children, 
upon  hi6,  her,  or  their  attaining  the  age  of  twenty-one  years. 
The  said  seventh  part,  however,  was  likewise  to  be  subject 
and  liable  to  a  sufficient  sum  for  the  purchase  of  another 
annuity,  during  the  life  of  Ann^  which  the  testator  directed 
the  trustees  to  pay  to  her,  half  yearly,  upon  the  same  con- 
ditions as  had  been  specified  in  the  case  of  Mary. 

Ann  married  Appleton  ;  and  by  indenture,  in  consideration 
of  270/.  then  owing  by  Appleton  to  A.  and  Co.,  and  of  the 
further  sum  of  250Z.  paid  by  them  to  Appleton,  he  and  his 
wife  assigned  to  A.  and  Co.  all  the  sums  of  money,  chattels, 
and  effects  belonging  to  them,  or  to  which  they  or  either  of 
them  were  or  should  thereafter  become  entitled  under  the  said 
will,  upon  trust,  for  securing  the  repayment  of  the  two  sums 
of  270Z.  and  250Z.  with  interest. 

A  petition  was  presented  by  Appleton  and  his  wife,  upon 
the  ground  that  the  restrictions  contained  in  the  will  against 
the  sale  and  disposition  of  the  annuity  of  50Z.,  for  the  life  of 
Ann,  were  void.  The  prayer  was,  that  the  sums  of  stock 
should  be  sold  and  the  proceeds  appUed  in  payment  of  A.'s 
debt.  The  petitioners  relied  upon  the  case  of  Barton  v. 
Briscoe.  The  Vice  Chancellor  held  that,  as  the  annuity  was 
not  given  over  upon  alienation,  the  restrictions  were  void ;  and 
accordingly  there  was  a  decree  in  terms  of  the  petition.^ 

There  is  a  still  more  recent  case,  in  which  it  was  held  that 
a  claase  against  anticipation,  annexed  to  'a  life  interest  in  a 
trust  fond  bequeathed  to  a  female  infant,  does  not  prevent 
her,  upon  coming  of  age  and  before  mairiage,  from  effectually 
assigning  her  whole  interest  in  the  legacy.^    An  attempt  was 

*  Vide  the  case  of  Jones  v.  Salterj  reported,  from  a  note  of  Mr.  Treslove,  in  the 
second  vol.  of  Kuss.  &  M^I.  Rep.  p.  S08.  It  was  held,  at  an  earlier  dale,  (95th 
Maj»  I81d)  that  a  legatee,  heiiig  a  feme  covert,  might,  upon  her  becoming  dis« 
covert,  validly  dispose  of  her  entire  life  interest. 

*  Brown  v.  Pocock,  3  Russ.  &  iMyl.  Rep.  p.  310. 
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made  to  distinguish  it  from  the  preceding  caees.  The  legatee, 
it  wa»  argued^  was  not  married  in  the  case  of  Woodmeston  v. 
Walker,  whereas,  in  the  case  of  Brown  v;  Pocock,  she  was 
married.  But  Lord  Brougham,  who  decided  both  of  these 
cases,  was  of  opinion  that,  upon  principle,  the  distinction  was 
immaterial.  Anne  Pocock  bequeathed  to  the  defendants  the 
sum  of  6000Z.  upon  trust,  to  invest  the  money  and  stand  pos- 
sessed of  the  trust  fund.  One  third  part  of  the  interest,  or  a 
competent  part  thereof,  was  directed  to  be  applied  in  the 
maintenance  and  support  of  each  of  the  three  infant  daughters 
of  Brown.  The  residue  was  to  be  allowed  to  accumulate 
until  the  infants  should  respectively  attain  the  age  of  twenty- 
one,  when  the  whole  of  the  interest  was  directed  to  be  paid  to 
them,  for  their  respective  lives,  in  equal  shares ;  and,  in  case 
any  of  them  should  marry,  one  third  part  of  the  trust  funds 
was  to  be  held  in  trust  for  the  sole,  separate,  and  peculiar  use 
of  the  daughter  so  marrying,  during  her  life.  The  interest 
and  dividends  were  to  be  paid  to  her,  hut  not  hy  way  of  anti- 
cipation, for  her  separate  use.  The  testatrix  died ;  and  a  suit 
having  been  instituted  for  the  administration  of  the  estate,  the 
legacy  to  the  daughters  of  Brown  was  paid  into  court.  Ann 
Elizabeth,  the  eldest  of  these  daughters,  attained  the  age  of 
twenty-one  in  April,  1832 ;  and  in  the  month  of  June  follow- 
ing, in  consideration  of  400Z.  advanced  to  her  by  John  Hovil, 
for  the  purchase  of  a  redeemable  annuity,  she  assigned  to  him 
all  the  interest  which  she  took  under  the  will  of  Ann  Pocock, 
upon  trust  to  secure  the  due  payment  of  the  annuity.  Ann 
Elizabeth  Brown  intermarried  with  Samuel  Andrews ;  where- 
upon Hovil  presented  a  petition  at  the  Rolls,  praying  that  the 
amount  of  his  annuity  might  be  ordered  to  be  paid  to  him  out 
of  Mrs.  Andrews's  share  of  the  trust  fund.  The  Master  of 
the  Rolls  declined  to  make  any  order,  and  Hovil  appealed  to 
the  Lord  Chancellor.  The  point  upon  which  the  case  turned 
was  the  effect  of  the  clause  against  anticipation  in  the  will. 
Lord  Brougham  could  not  agree  with  his  Honor.  He  consi- 
dered the  prohibition  quite  ineffectual  to  tie  up  the  fund. 
There  was  no  gift  over,  and  the  legatee  was  not  a  feme  co- 
vert, either  at  the  date  of  the  will  or  the  death  of  the  testatrix. 
The  views  of  the  Master  of  the  Rolls  could  not  be  supported 
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without  overruling  the  cases  of  Barton  v.  Briscoe,  Woodmes- 
ton  V.  Walker,  and  Newton  v.  Reid. 

It  seems  to  be  admitted  that  a  trust  for  the  separate  use  of 
a  woman,  with  restraint  upon  anticipation,  if  created  with  a 
view  to  a  particular  marriage,  is  good  for  that  marriage,  but  will 
not  be  extended  to  every  marriage  which  a  woman  may  subfee- 
quently  contract.  Such  provisions  are  created  for  the  purpose 
of  enabling  a  married  woman  to  enjoy  property,  as  if  she  Were 
sui  generis,  and  that  object  expires  with  the  marriage.  Cases 
of  this  description  generally  resolve  themselves  into  questions 
of  construction,  and  the  following  are  of  comparatively  recent 
date.^  By  settlement  made  in  contemplation  of  marriage 
between  Robert  Giveen  and  Caroline  Lambert,  the  latter 
assigned  and  transferred  to  trustees  a  messuage,  along  with 
certain  sums  of  money  and  stock,  in  trust,  after  the  marriage, 
to  receive  the  income  of  the  trust  property  during  her  life,  and 
that  they  should  pay  the  same  into  her  hands-,  for  her  own 
sole  and  separate  use  and  benefit,  or  as  she  should,  by 
writing  under  her  hand,  notwithstanding  her  coverture,  direct 
or  appoint,  but  no  payment  to  be  made  by  anticipation  or 
before  the  same  should  become  due.  It  was  further  declared, 
that  the  said  income  should  not  be  subject  or  liable  to  the 
power,  control,  debts,  &c.  of  Robert  Giveen,  her  intended 
husband,  in  any  manner  whatsoever.  Her  receipts  were  to  be 
sufficient  discharges ;  and  in  case  he  should  survive  her,  the 
property  was  to  be  held  in  trust,  to  permit  him  to  receive  the 
income  during  his  life,  and  after  the  decease  of  the  survivor  of 
them,  in  trust  for  the  benefit  of  the  children  or  child  of  Caro- 
line Lambert  by  Robert  Giveen,  or  any  future  husband  after 
his  decease.  If  there  should  be  only  one  child  of  Caroline 
Lambert  by  Robert  Giveen,  or  any  future  husband,  the  trust 
premises  and  the  income  thereof  were  to  belong  to  such  child, 
&c. ;  and  if  there  should  be  two  or  more  children  of  Caroline 
Lambert  by  Robert  GKveen,  her  intended  husband,  or  any 
future  husband,  then  the  trust  premises  and  the  income  thereof 
were  to  be  for  the  portions  of  such  two  or  more  children;  and 
in  case  there  should  be  no  child  or  issue  of  Caroline  Lambert 
who,  under  such  trusts,  should  become  entitled  to  a  vested 
interest  in  the  trust  premises,  then  in  trust,  after  the  decease  of 

^  Knight  V.  Knight,  6  Simon's  Hep.  p.  ISl. 
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the  survivor  of  Robert  Giveen  and  Caroline  Lambert,  for  such 
persons  as  Caroline,  notwithstanding  her  coverture,  should  be- 
queath the  same.  In  default  of^uch  bequest,  her  next  of  kin 
were  to  take,  as  if  she  had  died  a  feme  sole  or  had  not  been 
married,  according  to  the  statute  of  distributions.  The  husband 
having  died,  his  widow  married  Charles  Knight,  by  whom  a  bill 
was  filed  against  his  wife  and  the  surviving  trustee  of  the  set- 
tlement. He  insisted  that  the  trusts  for  the  separate  use  of  and 
against  anticipation  by  Mrs.  Knight  were  only  applicable  to 
and  ceased  with  her  marriage  with  her  former  husband,  upon 
whose  death  she  became  entitled  to  receive,  during  her  life, 
and  to  alien  and  charge,  the  income  of  the  trust  premises ; 
and  that  her  marriage  with  the  plaintiff  was  an  assignment  to 
him,  in  law,  of  the  income.  The  bill  prayed  that  the  plaintiff 
might  be  declared  entitled  to  receive  and  assign  the  income  of 
the  trust  premises,  as  he  should  think  proper,  during  the  joint 
lives  of  himself  and  his  wife,  and  that  the  surviving  trustee 
of  the  settlement  might  be  decreed  to  pay  the  same  to  the 
plaintiff  or  his  assigns  accordingly.  Counsel  reHed  upon  the 
preceding  cases  of  Newton  v.  Reid,  Woodmeston  v.  Walker, 
Jones  v.  Salter,  and  Barton  v.  Briscoe.  It  was  suggested  on 
behalf  of  the  defendants,  that  if  a  trust  for  the  separate  use 
of  a  woman  could  not  be  created  except  with  a  view  to  a  par- 
ticular marriage,  it  would  not  be  possible  for  a  father,  having 
an  unmarried  daughter,  to  make  a  provision  for  her  by  his 
will,  so  as  to  guard  her  from  the  extravagance  of  a  future 
husband.^  But  the  present  Vice-Chancellor  of  England  was 
of  opinion  that  it  was  the  case  of  a  trust  created,  for  the  life 
of  the  lady,  with  limitations  and  restrictions  which  were  bind- 
ing during  her  marriage  with  her  first  husband,  hut  not  beyond 
it ;  and  consequently  that  her  second  husband  was  entitled 
to  receive  and  dispose  of  the  income  of  the  trust  property 
during  the  coverture. 

It  certainly  did  appear  on  the  face  of  the  instruments  in 
that  case  that  all  the  machinery  by  which  the  income  of  the 
trust  property  was  secured  for  the  separate  use  of  Caroline 
Lambert,  without  anticipation,  was  introduced  into  the  settle- 
ment with  reference  to  that  marriage  only  which  she  was  then 

>  The  case  of  Beabie  v.  Dodd,  t  T.  R.  193,  and  the  judgment  of  the  MasUr  of 
the  Rolls  in  Woodmeston  v.  Walker,  were  the  aathorities  specially  referred  to. 
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about  lo  contract.  The  settlement  did  not  contain  any  decla- 
ration of  trust  in  her  favour,  in  the  event  of  her  intended  hus- 
band dying  in  her  lifetime.  The  first  limitation  was  to  the 
trustees,  in  trust,  during  the  life  of  Caroline  Lambert,  to 
receive  the  interest,  dividends,  and  annuaf  produce  of  the 
trust  property,  monies,  stocks,  funds  and  securities,  and  pay 
the  same  into  her  hands ;  and  the  next  was  to  take  effect  from, 
and  immediately  after,  her  decease.  So  that  there  was  no  ex- 
pression of  trust,  for  Caroline  Lambert,  during  that  period  of 
her  life  which  might  endure  beyond  the  life  of  her  intended 
husband.  The  first  words  in  the  settlement,  therefore,  were  to 
be  regarded  as  constituting  a  trust  for  the  whole  of  her  life, 
and  these  words  of  modification  and  restriction  were  added  : — 
*'  to  receive  for  her  own  sole  and  separate  use,  or  as  she  shall 
by  writing  under  her  hand,  notwithstanding  her  coverture,  ap- 
point, but  no  payment  to  be  made  by  anticipation,  or  before 
the  same  shall  have  become  due."  The  words,  "  notwith- 
standing her  coverture,"  must  have  had  reference  to  the  co- 
verture then  in  contemplation.  Besides,  the  clause  declaring 
that  ^'  the  said  income,  interest,  dividends  and  annual  pro- 
duce shall  not  be  subject  or  liable  to  the  power,  control,''  &c. 
."  of  the  said  Robert  Giveen,  her  intended  husband,"  mani- 
festly alluded  to  the  coverture  which  she  had  immediately  in 
view. 

The  case  of  Benson  v.  Benson^  is  an  instance  of  still  more 
recent  date,  in  which,  upon  the  construction  of  a  will,  it  was 
held  that  no  trust  had  been  created  for  the  separate  use  of  the 
wife  except  during  her  marriage  with  a  particular  husband. 
A  testator  directed  the  interest  of  a  sum  of  money  to  be  for  the 
separate  use  of  his  daughter  Jane,  the  wife  of  J.  Lane,  for  her 
life,  free  from  the  debts  of  her  husband.  The  husband  died, 
and  his  widow  married  again.  It  was  held  that  the  trust  for 
her  separate  use  ceased  upon  the  death  of  her  first  husband. 
The  material  clause  in  the  will  of  the  testator  was  that  in 
which  he  charged  certain  property  in  Barbadoes  with  the 
payment  of  10,000/.,  at  lawful  interest  from  the  day  of  his 
death,  to  uses  which  were  therein  specified  :  among  others, 

*  6  Simon's  Rep.  p.  126.  The  comment  of  the  Vice-chancellor  upon  the  language 
of  the  will  is  worthy  of  perusfll. 
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"  the  annual  interest  to  accrue  thereon  to  be  to  and  fo^the  sole, 
separate^  and  exclusive  use  and  benefit  of  my  daughter  Jane 
Abel  Lane,  the  wife  of  John  Branford  Lane,  for  and  during 
her  natural  life,  totally  free  and  independent  of  the  debts, 
control,  or  engagements  of  her  hmband,  and  for  which  her 
receipts  alone,  or  the  receipts  of  such  person  or  persons  as  she 
shall  alone  appoint,  from  time  to  time,  to  be  a  sufficient  dis- 
charge." 

The  testator  died  in  the  year  1823;  John  Branford  Laae 
died  in  1829;  and  his  widow  intermarried  with  the  plaintiff, 
Benson,  in  1831. 

The  prayer  of  the  bill  was,  that  it  might  be  declared,  that 
the  plaintiiF,  upon  his  marriage,  became  absolutely  entitled  to 
receive  the  interest,  which,  during  the  life  of  the  defendant,  bis 
wife,  should  accrue  due,  in  respect  of  the  legacy  of  10,000Z., 
Barbadoes  currency,  and  that  the  balance  of  interest  then  due, 
and  all  the  interest  which,  during  the  life  of  his  wife,  should 
accrue  due,  might  be  paid  to  him«  A  demurrer  was  put  in 
upon  the  ground  that  it  was  decided  by  no  case  that  an  e»- 
during  trust  might  not  be  created  for  the  separate  use  of  a 
married  woman.  There  was,  at  least,  an  extrajudicial  dictum 
to  that  effect  in  the  case  of  Massey  v.  Parker.^  Counsel  re- 
ferred, likewise,  to  the  cases  of  Woodmeston  v.  Walker^  and 
Barton  v.  Briscoe.  The  former,  it  was  alleged,  merely  decided 
that  where  a  trust  is  created  for  the  separate  use  of  a  siTigle 
woman,  without  a  clause  against  anticipation,  slie  may  aUenate 
the  property  before  marria.ge;  while  the  principle  established 
by  the  latter  is,  that  the  clause,  restraining  a  married  woman 
from  anticipating  her  separate  property,  operates  during  the 
continuance  of  the  coverture.  It  was,  on  the  other  hand, 
argued  that,  by  the  language  of  the  will,  the  exclusion  of  the 
marital  right  was  confined  to  the  marriage  with  Iiane,  and 
could  not  be  extended  to  the  second  husband.  All  the  cases 
proved  that,  to  effect  such  exclusion,  the  intention  of  the  tes- 
tator must  be  clear;  but  the  language  of  the  will  defeated  the 
marital  right  of  that  husband  only  whom  the  testator  had  just 
named.  And  even  admitting  that  there  was  an  intention  appa- 
rent on  the  face  of  the  will  to  exclude  the  marital  right,  not 

>  2  Myl.  &  Kee.  Rep.  p.  174. 
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only  of  Lane  but  of  every  future  husband,  that  intention  could 
not  prevaiL^ 

Sir  Launcelot  Shadwell,  Vice-chancellor,  was  of  opinion 
that  the  words  of  the  will  could  not  but  be  taken  as  creating 
a  gifty  for  the  separate  use  of  the  wife,  during  the  life  of  her 
first  husband  only.  It  appeared  upon  an  examination  of  the 
precase  words  emf^yed  by  the  testator,  that  he  had  J.  B.  Lane 
in  view.  Indeed,  be  seemed  to  have  taken  it  for  granted  that 
the  husband  would  outlive  his  daughter,  and  that  it  never 
occurred  to  his  mind  that  she  might  outlive  her  husband.^ 

It  is  obvious,  from  these  general  views,  that  the  rules  appli* 
cable  to  the  doctrine  which  we  have  endeavoured  to  illustrate 
aie,  uptm  the  whole,  clearly  defined  and  easily  ascertained. 
The  decisions,  it  must  be  admitted,  are  not  all  consistent  vrith 
eadi  other.  The  principles  recognized,  for  instanee,  m  the 
eases  of  Newton  v.  Reid  and  Brown  v.  Pocock  as  to  thehieffi- 
cacy  of  a  gift  to  the  separate  use  of  a  woman,  without  antici- 
pation, to  prevent  alienation  by  her,  unless  it  is  made  with 
reference  to  a  marriage  then  in  contemplation,  seems  opposed 
to  the  uniform  cmTent  of  authorities.  We  are  not,  at  this 
momeeit,  aware  whether  these  cases  have  been  overruled.  It 
cannot  be  denied  that  there  has  been  expressed  upon  the  bendi 
as  well  as  at  the  bar  a  very  strong  opinion  in  favour  of  the 
efficacy  of  a  gift  to  create  separate  estate,  although  not  made 
either  during  or  in  contemplation  of  coverture;*  and  both  of 
these  doubtful  cases,  in  which  it  was  held  that  the  prohibition 

'  The  reasoniog  of  the  Master  of  the  Rolls  ia  the  case  of  Massey  Vr  Parker  is 
extremely  important.  It  is,  likewise,  authoritative;  for,  although  it  has  been 
said  that  the  opinion  expressed  by  thai  learned  judge  was  extrajudicial,  because 
tlie  wor^  »f  die  wiU.  were  not  soffieient  toexclade  tiie  marital  rlgbt,  bis  honor  held, 
it  would  appear,  that  even  if  the  intention  to  give  the  income  of  the  property  for  the 
separate  use  of  the  grand- daughter  had  been  clearly  expressed,  still,  upon  principle, 
he  sboold  have  theoglK  that  the  right  of  the  hasband-  was  not  excluded. 

*  Hk  honor  remarked  that»  in  the  case  of  Brandon  v.  Robinson,  Lord  Eldon  de- 
cided that  the  clause  against  anticipation  was  inconsistent  with  the  enjoyment  of 
the  property  given,  and  was  therefore  void  ;  but  that  the  question  before  the  Court, 
in  diat  of  Benson  v.  Benson  was  simply,  whether  an  unmarried  woman  can,  in 
equity,  be  protected  by  the  creation  of  a  trust  for  her  separate  use.  The  case  of 
Newton  V.  Reid  did  not  interfere  with  the  qaestion  \  that  decision  went  only  thus 
&r» — that  the  restriction  on  alienation  was  rendered  ineffectual  by  the  context  of 
tbe  win. 

'  Tide  langflage  of  Lord  LyniHiarst  in  tbe  case  of  — >«•  ^,  Lyne,  YooQgb  Rep. 
501 ;  and  aqgdMi  Trea.  on  Pow*  6Ch  wL  p.  90$* 
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was  void  ab  initio^  unless  the  state  of  coverture  was  coexistent 
with  the  commencement  of  the  gift^  so  that  the  woman  must 
be  married  at  the  death  of  the  testator  or  the  execution  of  the 
settlement^  were  decided  by  the  same  judge :  both  are  imper- 
fectly reported;  and  neither  of  them  seems  to  have  been  ma- 
turely considered. 

It  is  possible  that,  in  the  preceding  remarks,  statements 
may  have  been  misapprehended  by  us,  and  nice  distinctions 
overlooked  ;  but  our  labour  cannot  have  been  altogether  fruit- 
less, if  we  have  succeeded  in  pointing  out  the  sources  from 
which  useful  information  may  be  derived.  The  more  expe- 
rienced members  of  the  profession,  who  are  not  ignorant  of  the 
difficulties  attending  even  the  most  humble  effbil  to  arrange, 
with  any  degree  of  perspicuity,  principles  and  distinctions 
which  lie  scattered  over  a  great  variety  of  decisions,  will  not 
hesitate  to  make  allowance  for  such  errors  and  imperfections 
as  their  more  extensive  and  profound  learning  may,  perhaps, 
have  detected  in  these  pages.  Text-books  are  silent,  or,  at  all 
events,  superficial  upon  the  subject.  Our  aim  has  been  to 
present  a  simple  and  connected  view  of  a  very  important  doc- 
trine of  Equity :  not  without  a  hope,  certainly,  that  our  in- 
quiries might  prove  useful  to  those  who  are  not  so  fiir  advanced 
in  the  science  as  to  be  independent  of  such  aids. 

R. 


ART.  VIII.- THE  UBEL  AND  DEFAMATION  BILL. 

1.  A  Bill  intituled  "  An  Act  to  amend  the  Law  respecting 
defamatory  Words  and  Libel.'' 

2.  Report  from  the  Select  Committee  on  the  Law  of  Defama^ 
tion  and  Libel, 

In  1834  Mr.  O'Connell  brought  in  a  bill  to  amend  the  law  of 
libel,  and  we  then  took  occasion  to  point  out  the  defects^ 
anomalies  and  required  amendments  in  that  law.  We  do 
not  wonder  that  the  bill  failed,  because  it  was  loosely  drawn 
and  had  its  author's  well  merited  unpopularity  to  bear  up 
against ;  but  it  is  strange  that  no  attempt  should  have  been 
made  during  the  intervening  period  to  effect  tlie  more  useful 
and  attainable  of  the  objects  he  professed  to  have  in  view. 
The  task  has  at  length  been  undertaken  by  Lord  Campbell^ 
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and  though  he  may  not  succeed  in  carrying  his  measure  this 
session^  it  will  certainly  be  adopted  within  the  next,  for  it 
would  be  difficult  to  find  a  plausible  argument  against  any 
one  of  the  chief  provisions  contained  in  it.  We  will  mention 
them  in  the  order  in  which  they  occur. 

By  the  first  three  sections,  oral  slander  is  put  upon  the  same 
footing  as  written  slander.  The  grounds  of  the  alteration  are 
thus  stated  in  the  Report : 

"  At  present,  while  for  any  words  reduced  into  writing  which 
in  any  way  tend  to  injure  reputation,  though  communicated  to 
only  one .  individual,  the  law  gives  a  remedy,-~xthere  is  no 
remedy,  without  proof  of  special  damage,  for  mere  words, 
however  injurious  to  reputation,  and  however  publicly  spoken, 
unless  they  impute  ^n  indictable  offence,  or  apply  to  a  man  in 
his  business,  or  import  that  he  is  labouring  under  an  infectious 
disease;  so  that,  falsely  and  maliciously  to  impute,  in  the 
coarsest  terms  and  on  the  most  public  occasion,  want  of 
chastity  to  a  woman  of  high  station  and  unspotted  character, 
or  want  of  veracity  or  courage  to  a  gentleman  of  undoubted 
honesty  and  honour,  cannot  be  made  the  foundation  of  any 
proceeding,  civil  or  criminal ;  whereas  an  action  may  be  main- 
tained for  saying  that  a  cobbler  is  not  skilful  in  mending  shoes, 
or  that  any  one  has  held  up  his  hand  in  a  threatening  posture 
to  another.  The  committee  conceive  that  these  distinctions, 
which  are  quite  peculiar  to  the  law  of  England,  do  not  rest  on 
any  solid  foundation,  and  that  wherever  an  injury  is  done  to 
character  by  defamation  there  ought  to  be  redress  by  action, 

"  There  might  be  a  danger  of  frivolous  actions  for  words,  if 
costs  were  to  be  recovered  by  the  plaintiff  where  the  jury 
award  only  nominal  damages,  and  if  the  jury  were  obliged  to 
find  a  verdict  for  the  plaintiff  for  all  defamatory  words,  with- 
out considering  whether  on  the  occasion  when  they  were 
spoken  they  were  likely  to  make  any  impression  on  the  by- 
standers ;  but'  the  committee  think  that  this  danger  will  be 
obviated  by  the  existing  regulation,  which  takes  away  the  right 
to  costs  where  the  damages  are  under  forty  shillings,  and  by 
allowing  the  jury  to  consider,  in  the  cases  in  which  an  action 
is  now  given,  whether,  under  the  circumstances,  the  words 
were  likely  to  injure  reputation, — and,  without  a  special  justi- 
fication, to  find  a  verdict  for  the  defendant." 
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The  clauses  are  framed  in  exact  accordance  with  this  sug- 
gestion, and  we  quite  agree  that  any  danger  to  be  apprehended 
from  frivolous  actions  will  be  obviated  by  the  existing  regular 
tions  as  to  costs. 

We  have  already^  discussed  at  length,  with  Mr.  Starkie  for 
our  opponent,  the  grand  question — ^to  what  extent  the  truth 
should  be  allowed  to  constitute  a  defence  either  in  civil  or 
criminal  proceeding  for  alleged  slander  or  libd,  and  the  con- 
clusion to  which  we  arrived  was,  that  it  ought  neither  to  be 
excluded  altc^ether,  nor  held  to  constitute  a  com^dete  bar 
in  all  cases.  We  would  admit  evidence  of  the  grounds  on 
which  the  charge  rested,  and  leave  the  jury  to  decide  whether 
the  defendant  was  justified  in  puUishing  it. 

The  third  section  enacts  : 

<*  That  in  any  action  lor  defanaation,  whether  oral  or  otherwise, 
the  truth  of  the  imputation  complained  of  shall  not  amount  to  a 
defence  to  such  action^  unless  it  was  for  the  public  benefit  that  the 
said  imputation  should  be  published ;  and  that  where  the  truth  of 
such  imputation  shall  be  relied  upon  as  a  defence  to  such  action,  it 
shall  be  necessary  for  the  defendant,  in  his  plea  of  justification,  to 
allege  that  it  was  for  the  public  benefit  that  the  said  imputation 
should  be  published ;  and  that  unless  the  said  allegation  shall  be 
made  out  to  the  satisfaction  of  the  jury,  as  well  as  the  truth  of  the 
imputation,  the  plaintiff  shall  be  entitled  to  recover  a  vedict,  with 
such  damages  as  the  jury  shall  think  proper." 

The  committee  observe : 

**  The  committee  think  that  the  existing  law  m  defective,,  in 
permitting  Veritas  convicii  by  itself  to  be  an  absolvte  bar  to  a 
civil  action.  They  consider  that  there  are  aoany  cases  in 
which  a  wrong  may  be  maliciou^  done  to  an  individual  for 
which  a  remedy  should  be  giv^^  by  making  public  what  may 
be  proved  to,  be  true, — as  where  the  imputation  refers  to  some 
personal  defect,  or  an  error  of  conduct  long  atoned  for  and 
forgotten; — and  that  the  justification  ought  not  to  be  com- 
plete without  showing  to  the  satisfection  of  a  jury  that  the 
community  had  an  interest  in  the  truth  being  made  known. 
This  qualification  of  the  defence  in  civil  proceedings  rests  on 
the  same  principle  on  which  the  committee  propose  that  the 
Veritas  ccmvicii  should  be  admitted  as  an  ingredient  in  the 
defence  upon  indictments  or  informations  for  libel." 

*  U  Law  BiBig.  432. 
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'^  In  coming  to  the  consideration  of  criminal  proceedings 
for  libel^  the  committee  have  had  the  objection  pointed  out  by 
almost  all  the  witnesses  examined  ^  that,  although  the  indict- 
ment or  information  charges  the  libel  to  be  false,  the  truth  of 
the  imputation  cannot  be  given  in  evidence  at  the  trial,  and, 
according  to  several  decisions,  cannot  even  be  oflPered  by 
affidavit  in  mitigation  of  punishment ;  so  that  the  libel  canned 
ftiirly  be  taken  to  be  false,  as  the  defendant  is  in  no  shape 
allowed  to  show  that  it  is  true ;  and  for  the  heinous  offence  of 
fabricating  a  calumny,  and  publishing  it,  knowing  it  to  be 
false,  no  additional  punishment  is  now  provided. 

*^  The  committee  are  of  opinion  thai  the  truth  oi^ht  not  to 
amount  to  an  absolute  def<Hice  in  a  criminal  or  civil  proceed- 
ing for  libel,  but  that  it  ought  to  be  received  as  an  ingredient 
in  the  defence,  to  enable  the  jury  to  determine  whether  upon 
the  whole  the  publication  is  justifiable.  A  difficulty  arises  as 
to  the  question  to  be  submitted  to  the  jury  beyond  the  truth 
of  the  imputation.  Some  witnesses  suggested  that  it  should 
be  the  motive  of  the  defendant ;  but  the  just  consideration 
seems  to  be,  whether  the  public  have  an  interest  in  the  truth 
being  made  known  to  them.  It  is  only  in  such  a  case  that 
private  offences  ought  to  be  made  the  subject  of  public  com- 
ment, and  in  such  a  case,  for  the  good  of  the  community,  the 
publication  must  be  tolerated,  though  prom{>ted  by  spite.  The 
committee  think  that  admittii;^  evidence  of  the  truth  under 
this  limitation  will  remove  a  scandal  from  the  administration 
of  justice,  and  will  have  a  strong  tendency  to  put  down  the 
in&mous  libellers,  who,  living  by  deliberate  calumny,  when 
prosecuted  complain  of  the  existing  law  of  libel  by  which  all 
inquiry  iikto  truth  is  fEurbidden,  assert  that  if  permitted  they 
could  justify  all  their  fabrications,  and  thus  sometiaiies  succeed 
in  creating  public  sympathy  in  their  favour  against  those  whom 
they  have  so  cruelly  outraged." 

This  does  not  quite  solve  the  difficulty,  or  afford  a  plain 
practical  test.  In  one  sense  the  public  are  always  interested 
in  becoming  acquainted  with  the  truth,  and  we  incline  to  think 
that  juries  will  find  it  quite  impossible  to  help  revertbg  to  the 
motive..  Still  no  harm  can  be  done  by  the  enactment,  which 
will  simply  cheek  statements  offensive  or  injurious  to  indivi- 
djials,  whece  no  clear  well-defined  specific  advantage  is  to  be 
espttctedfiiQift  tluuB*. 
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The  fourth  section  provides  that,  in  any  action  for  defama- 
tion, it  shall  be  lawful  for  the  defendant,  after  notice  in  writing, 
to  give  an  apology  in  evidence  in  mitigation  of  damages.  In 
actions  for  libel  such  evidence  has  always  been  held  admissi- 
ble ;  for  example,  in  the  case  of  Moore  v.  Drummond,  tried 
before  Chief  Justice  Tindal  at  Guildhall,  at  the  sittings  after 
last  Hilary  Term,  evidence  of  an  apology  was  admitted.  This 
section  therefore  seems  unnecessary  as  it  stands;  originally  it 
was  intended  to  provide  that  an  apology  should  be  pleadable 
in  bar,  but  the  committee  remark — 

"  Such  proposals  the  committee  consider  quite  inconsistent 
with  safety  to  private  character ;  the  most  mischievous  conse- 
quences might  follow  from  a  right  to  set  up  an  apology  as  a 
defence  for  a  libel ;  and  where  any  man  publishes  what  is  de- 
famatory of  another  he  should  be  prepared  to  show  that  it  is 
true,  and  that  some  good  is  done  by  the  truth  being  told.  If 
a  justification  fails  only  on  a  deficiency  of  some  formal  proof, 
only  nominal  damages  will  be  recovered  without  costs,  and  an 
attempt  to  justify  a  material  part  of  the  libel  which  fails  is  an 
aggravation  of  the  original  injury. 

"The  committee,  however,  think  that  an  apology,  or  the 
offer  of  an  apology,  should  be  admitted  in  mitigation  of  da- 
mages, leaving  it  to  the  jury  to  look  to  the  terms  of  the  apo- 
logy, and  the  circumstances  in  which  it  was  offered." 

The  fifth  section  enacts  that,  in  an  action  for  a  libel  in  a 
newspaper,  it  shall  be  competent  for  the  defendant  to  plead 
that  it  was  inserted  without  actual  malice  or  gi'oss  negligence, 
and  that  an  apology  was  inserted  at  the  earliest  opportunity ; 
and  that  every  such  defendant  shall  be  at  liberty  to  pay  money 
into  court  upon  the  same  terms  as  defendants  in  other  actions 
in  which  such  payment  is  allowed.  The  following  paragraph 
refers  to  this  section : 

"  It  likewise  appears  to  the  committee,  that  although  a 
general  power  of  paying  money  into  court  by  way  of  amends 
could  not  be  conceded  in  all  cases  of  libel,  so  as  that  the  plaintiff 
must  proceed,  at  the  peril  of  the  verdict  being  against  him, 
should  the  jury  think  the  sum  offered  sufficient, — there  may 
be  an  excepted  case  for  granting  this  power.  The  conductors 
of  seveml  reputable  journals  stated  to  the  committee,  that, 
notwithstanding  the  greatest  caution,  they  sometimes  insert  an 
objectionable  paragraph ;  that  in  such  circumstances  respect* 
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able  persons  were  willing  to  accept  an  ample  apology ;  but 
that  swindlers,  who  sometimes  themselves  send  the  libel,  will 
neither  accept  an  apology^  nor  any  reasonable  sum  offered 
them^  and  that  their  attorneys  force  them  on  to  trial  for  the 
sake  of  costs.  There  would  probably  be  no  hardship  to  indi- 
viduals, nor  encouragement  to  libelling,  if  a  limited  power  of 
paying  money  into  court  were  conceded ;— the  defendant 
being  obliged- to  show  to  the  satisfaction  of  the  jury  that  the 
libel  was  inserted  by  inadvertence,  that  an  apology  was  imme- 
diately made,  and  that  the  sum  paid  into  court  was  a  sufficient 
compensation  for  any  injury  done." 

We  see  no  harm  in  making  the  power  to  pay  money  into 
court  general.  In  cases  of  real  injury  and  admitting  of  an 
apology,  juries  would  always  give  damages  exceeding  the  sum 
paid,  unless  an  apology  had  been  offered  or  a  justification 
were  made  out. 

It  was  shown  to  the  satisfaction  of  the  committee  that 
offences  of  very  different  degrees  of  magnitude  were  all  brought 
into  one  class.  The  6th,  7th,  and  8th  sections  divide  them 
into  three : 

1.  For  publishing  or  threatening  to  publish  a  libel  with 
intent  to  extort  money— the  punishment  to  be  imprisonment 
with  hard  labour  for  any  term  not  exceeding  three  years. 

2.  For  publishing  a  libel  knowing  it  to  be  false — imprison- 
ment not  exceeding  two  years,  and  fine  at  the  discretion  of 
the  court. 

3.  For  publishing  any  libel — imprisonment  not  exceeding 
one  year,  and  fine. 

The  ninth  section  provides,  in  accordance  with  the  para- 
graph already  quoted,  {ante,  p.  155),  that  the  truth  may  be 
pleaded  and  given  in  evidence  under  certain  conditions : 

**  That  on  the  trial  of  any  indictment  or  information  for  a  de- 
famatory libel  the  truth  of  the  imputation  complained  of  may 
be  inquired  into,  but  shall  not  amount  to  a  defence,  unless  it  was 
for  the  public  benefit  that  the  said  imputation  should  be  pub- 
lished, and  that  to  entitle  the  defendant  to  give  evidence  of  the 
truth  of  such  imputation  as  a  defence  to  such  indictment  or  infor- 
mation, it  shall  be  necessary  for  the  defendant,  in  pleading  to  the 
said  indictment  or  information,  to  allege  the  truth  of  the  said  impu- 
tation in  the  manner  now  required  in  pleading  a  justification  to  an 
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action  for  defamation,  and  further  to  allege  that  it  was  for  the  public 
benefit  that  the  said  imputation  should  be  published^  and  that  if» 
after  such  plea,  the  defendant  shall  be  convicted  on  such  indictment 
or  information,  it  shall  be  competent  to  the  court,  in  pronouncing 
sentence,  to  consider  whether  the  guilt  of  the  defendant  is  aggra- 
vated or  mitigated  by  the  said  plea,  and  by  the  evidence  given  to 
prove  or  disprove  the  same :  provided  always,  that  the  truth  of  the 
imputation  complained  of  by  such  indictment  or  information  shall  in 
no  case  be  inquired  into  without  such  plea  of  justification  :  provided 
also,  that  in  addition  to  such  plea  it  shall  be  competent  to  the  de- 
fendant to  plead  a  plea  of  not  guilty :  provided  also,  that  nothing  in 
this  act  contained  shall  take  away  or  prejudice  any  defence  under 
the  plea  of  not  guilty  which  it  is  now  competent  to  the  defendant  to 
make  under  such  plea  to  any  action  or  indictment  or  information  for 
defamatory  words  or  libel." 

Here  followed  a  section^  which^  after  giving  rise  to  a  good 
deal  of  discussion  in  the  House  of  Lords^  was  rejected^  and  is 
now  omitted  in  the  bill  : 

*<  That  no  action,  indictment,  or  information  shall  be  maintain- 
able for  publishing  a  faithful  report  of  any  proceedings  (whether 
ex  parte  or  otherwise,  and,  in  case  of  indictment  or  information, 
whether  the  trial  shall  have  been  concluded  or  not  at  the  time 
of  publishing  such  report),  in  any  court  of  justice,  or  before  any 
justice  of  the  peace  or  other  magistrate  acting  in  his  official  ca- 
pacity, or  of  any  proceeding  in  either  house  of  parliament  at  which 
strangers  shall  have  been  'permitted  to  he  present;  provided  that  this 
enactment  shall  not  be  construed  to  justify  of  apply  to  the  publi- 
cation of  any  blasphemous^  seditious,  or  indecent  matter." 

The  committee,  after  recommending  the  enactment,  say  : 

"  In  practice  the  publication  of  such  proceedings  is  per- 
mitted ;  but  it  was  stated  to  the  committee  that  much  vexation 
is  sometimes  occasioned  by  the  threat  of  actions  for  their  publi- 
cation, and  the  public  good  seems  to  require  that  fair  reports  of 
all  such  proceedings  should  be  declared  lawful.  Any  garbled 
or  malicious  publication  of  such  proceedings  to  the  injury  of 
another  would  still  be  criminal. 

*^  The  committee  are  particularly  anxious  that  it  should  be 
understood  that  this  immunity  does  not  and  ought  not  to  ex- 
tend to  proceedings  before  magistrates,  who,  in  flagrant  viola- 
tion of  their  duty,  under  pretencie  of  giving  advice,  receive 
complaints  on  subjects  over  which  they  have  no  jurisdiction, 
and  give  great  facility  to  slander  and  extortion." 
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We  see  no  objection  to  legalizing  reports  of  proceedings 
in  parliament  at  which  strangers  have  been  permitted  to  be 
present.  This,  however,  is  one  of  those  questions  which  the 
honourable  Houses  will  deal  with  on  principles  peculiar  to 
themselves.  But  we  are  at  a  loss  to  imagine  what  good 
result  is  to  be  anticipated  from  legalizing  or  encouraging  the 
publication  of  ex  parte  proceedings  before  magistrates,  who 
are  often  obliged  to  listen  to  defamatory  statements  which 
subsequently  turn  out  to  be  irrelevant.  The  committee  are 
obliged  to  admit  that  the  immunity  cannot  safely  be  ex- 
tended to  all  cases,  but  who  is  to  distinguish  the  cases  where 
the  magistrate  is  exceeding  his  jurisdiction,  or  how  are  we 
to  deal  with  those  in  which,  though  the  precise  question  may 
be  within  his  jurisdiction,  he  thinks  proper  to  ramble  into 
inquiries  which  ar^  not  ? 

'^  A  proposal  was  made  to  exempt  from  responsibility  the 
publishers  of  a  report  of  speeches  at  any  public  meeting, 
throwing  the  responsibility  entirely  on  the  speakers ;  but  the 
committee  without  hesitation  disapproved  of  this  proposal, 
thinking  that  it  would  afford  the  easy  means  of  propagating 
sedition  and  slander  with  impunity." 

The  eleventh  section  is  of  doubtful  expediency : — 

"  That  whensoever,  upon  the  trial  of  any  indictment  or  informa- 
tion for  the  publication  of  a  libel,  under  the  plea  of  not  guilty, 
evidence  shall  -  have  been  given  which  shall  establish  a  presump- 
tive case  of  publication  against  the  defendant  by  the  act  of  any  other 
person  by  his  authority,  it  shall  be  competent  to  such  defendant  to 
prove  that  such  publication  was  made  without  his  authority,  consent, 
or  knowledge,  and  that  the  said  publication  did  not  arise  from 
want  of  due  care  or  caution  on  his  part." 

The  ground  stated  by  the  committee  is  that,  in'  times  not 
very  remote,  there  have  been  decisions  carrying  the  responsi- 
bility  of  booksellers  and  newspaper  proprietors  for  the  acts  of 
their  servants  to  a  revolting  extent ;  though,  it  is  added,  such 
decisions  may  not  now  be  Ukely  to  be  acted  upon ;  but  it 
strikes  us  that  newspaper  proprietors  will  be  sufficiently  pro- 
tected by  9.  5,  which  might  be  extended  {mutatis  mutandis)  to 
booksellers. 

The  committee  recommend  that  the  prosecutor  in  a  criminal 
proceeding  for  a  Ubel  should  be  liable  for  costs,  ''he  having. 
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without  just  cause;  put  the  law  in  motion  for  an  alleged  pri- 
vate grievance  ;"  and  the  twelfth  section  creates  the  liability. 

The  evils  which  the  foregoing  provisions  are  meant  to  cure 
have  not  been  practically  felt  of  late  in  such  a  manner  as  to 
attract  much  public- attentions;  and  we  ^uibpect  that  it  is  the 
annoyance  experienced  from  sundry  Sunday  newspapers  which 
has  excited  a  general  wish  to  correct  the  licentiousness  of  the 
press. 

"  The  attention  of  the  committee  was  particularly  drawn  to 
certain  disreputable  weekfy  'newspapers  which  are  said  to  exist 
by  slander.  It  was  stated  to  the  committee  that  they  are 
carried  on  under  the  names  of  men  of  straw,  who  are  entered 
as  proprietors  at  the  Stamp  Office,  and  are  incapable  of  paying 
damages  or  costs ;  s6  that  there  is  no  use  in  bringing  any 
action  against  them.  The  most  effectual  measure  suggested 
for  putting  an  end  to  this  system  appears  to  the  committee  to 
be,  that  the  security  given  at  the  Stamp  Office  by  the  proprie- 
tors and  printers  of  newspapers  should  extend  to  damages  and 
costs  in  actions  for  libel.  The  proposed  security  probably 
would  not  be  objected  to  by  respectable  new^papeirs,  and 
could  hardly  be  obtained  by  jtho^e  infamous  libellers  who  are 
now  such  pests  of  society." 

It  has  been  discovered  that 'the  proposed  security  existed 
already,  and  it  would  not  have  lain  dormant  so  long  had  it 
been  really  wanted.  The  truth  is,  people  refrain  from  bring* 
ing  actions  or  prosecuting  for  fear  of  giving  additional  publiaity 
to  the  calumny ;  and  though  the  penal  clauses  in  the-  bjill 
may  operate  as  a  cheeky  we  do  not  believe  the  nuisance  can 
be  abated  by  legislative  enactments,  however  stringent,  fotth^ 
simple  reason  that  they  will  seldom,  if  ever,  be  enforced.  No- 
thing short  of  a  censorship,  would  completely  effijct  the  pur- 
pose, and  the .  evil  is  not  of  sufficient  magnitude  to  wanrant 
extraordinary  measures.  Indeed,  the  circulation  of  the  news- 
papers in  question  is  already  almost  exclusively  confined  to 
sei*vauts'  halls  and  pothouses,  and  the  most  ignorant  readers 
are  beginning  to  find  out  that,  be  the  habits  of  the  higher 
classes  what  they  may,  such  persons  as  the  editors  and  writers 
cannot  by  possibility  be  acquainted  with  them. 
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COMMON  LAW. 


[Comprising  2  Queen's  Bench  Reports  (Adolphus  &  Ellis,  New  Series),  Part  1 ; 
2  Gale  &  Davison,  Part  5;  3  Manning  &  Granger,  Part  3;  5  Scott's  New 
Reports,  Pait  1 ;  10  Meeson  &  Welsby,  Parts  4  and  5;  2  Dowling's  Practice 
Cases  (New  Series),  Part  3;  and  a  selection  from  1  Carrington  &  Marshman, 
Part  4 .; — all  cases  included  in  former  digests  being  omitted.] 


ACCOUNT  STATED, 

(^Evidence  of.)  Assumpsit  by  the  executors  of  the  payee  of  a  promissory  note, 
against  the  defendant  as  maker.  The  plaintiff  produced  the  note  with  the  follow- 
ing indorsement  upon  it,  signed  by  the  defendant  and  one  of  the  plaintiffs : — 
*'  Hull,  1838.  Memorandum,  that  the  sum  of  II,  7s.  6d»,  one  quarter's  interest, 
was  paid  on  the  within  note.    William  Purdon,  Thos.  Purdon." 

Held,  that  this  was  sufficient  evidence  of  an  account  stated  with  the  executors, 
without  any  proof  of  the  time  of  the  testator's  death. — Pnrdon  v.  Purdon,  10  M. 
&  W.  562. 

ACTION  ON  THE  CASE.    See  Trespass,  2. 

ADVOWSON. 

^Advowion  uppendantt  recovery  of— Effect  of  eri'oneous  recitals  of  title,)  A  deed  to 
lead  the  uses  of  a  recovery  by  mistake  treated  an  advowson  as  being  in  gross, 
when  in  fact  it  was  appendant  to  a  manor ;  and  recited,  that  A.,  being  seised  of 
the  manor  and  advowson,  devised  the  manor  and  other  estates,  not  including  the 
advowson,  to  B.  for  life,  with  remainders  for  life  and  in  tail,  and  devised  the 
residue  of  his  real  estate  to  B.  and  C.  in  fee,  as  tenants  in  common ;  and  that 
B.,  being  seised  in  fee  of  a  moiety  of  the  advowson  so  devised  to  him  as  aforesaid, 
made  his  will,  and  devised  his  real  estate  to  his  widow  for  life,  with  remainder 
to  M.  for  life,  with  remainder  to  his  issue  in  tail :  and  the  deed  then  proceeded 
to  convey  the  manor  with  its  appurtenances,  and  also  (inter  alia)  the  moiety, 
formerly  of  the  said  B,,  of  and  in  the  advowson,  to  a  trustee  for  the  purpose  of 
making  a  tenant  to  the  praocipe  to  suffer  a  recovery,  to  enure  to  the  use  of  M.  for 
life,  with  remainder  to  his  eldest  son  in  fee.  In  fact,  the  will  of  A.  contained  a 
stttficient  devise  of  the  manor  and  the  appendant  advowson  to  B.  for  life,  with 
remainders  for  life  and  in  tail,  and  under  this  devise  M.  was  in  fact,  at  the  date 
of  the  deed,  tenant  for  life  of  the  manor  and  advowson,  with  remainder  to  his 
VOL.  XXX.    NO.  LXI.  M 


1 62  Digest  of  Cases, 

eldest  son  in  tail :  and  M.,  and  his  eldest  son,  were  parties  to  the  deed :  Held, 
that,  although  the  premises  in  the  recovery  deed  were  in  themselves  large  enongh 
to  have  passed  the  whole  advowson  as  appendant  to  the  manor,  yet  that,  by  reason 
of  the  intention  of  the  parties  apparent  on  the  face  of  the  deed  (although  arising 
out  of  a  mistake  as  to  their  title),  the  estate  tail  was  not  baned  in  one  moiety  of 
the  advowson. — Moseley  v.  Mottenx,  10  M.  &  \¥.  633. 

AFFIDAVIT. 

1.  {Jurat — Erasure,)  The  jurat  of  an  affidavit  is  not  vitiated  by  the  erasure  of 
words  which  form  no  necessary  part  of  the  jurat,  and  might  be  separated  from  it 
without  altering  the  sense.— Dawion  v.  Wills,  10  M.  &  W.  662 ;  S.  C.  nom* 
WilU  y,  Dawson,  2  D.  P.  C.  (N.  S.)  466. 

2.  (Jurat— Costs,)  A  rule  obtained  upon  an  affidavit,  which,  in  the  jurat,  was 
stated  to  be  sworn  before  "  J.  L.,  a  master  extraordinary  in  the  High  Court  of 
Chancery,"  was  for  this  defect  discharged  with  costs, — Frost  v.  Hayward,  10  M. 
&  W.  673 ;  2  D.  P.  C.  (N.  S,)  666. 

AMENDMENT.    See  Bankruptcy,  1 ;  Paacticb,  7 ;  Pboobss,  6. 

ARBITRATION. 

*1,  {Action  by  arbitrator/or  costs  of  reference — Joint  right  of  action,)  An  arbitrator 
may  maintain  an  action  on  an  express  promise  to  pay  him  the  costs  of  a  reference* 
The  following  allegation  of  the  consideration'of  such  a  promise,  "  in  consideration 
that  the  plaintifis,  at  the  request  of  the  defendants,  would  take  upon  themselves 
the  burden  of  a  reference,''  was  held  sufficient  on  special  demurrer  to  the  decla- 
ration. A  declaration  on  a  promise  by  the  defendants  to  pay  the  arbitrators 
such  costs,  in  such  manner  and  at  such  times  as  the  arbitrators  should  direct, 
stated  that  the  arbitrators  awarded  that  the  defendants  should  pay  a  certain  sum 
as  costs  imm^iately  after  the  execution  of  the  award,  whereof  the  defendants 
had  notice. 

Heldf  on  special  demurrer,  that  the  award  was  to  be  construed  to  mean  that 
the  costs  were  payable  within  a  reasonable  time  after  the  execution  of  the  award ; 
that  they  were  payable  on  notice,  and  that  it  was  not  necessary  that  the  declara- 
tion should  aver  a  special  request  to  pay. 

A  declaration  stated  that  a  cause  was  referred  to  the  arbitrament  of  A.  and  B., 
and  such  third  person  as  they  should  appoint,  or  any  two  of  them ;  that  A.  and 
B.  appointed  C,  of  which  the  defendant  had  notice,  and  that  in  censideratioa 
that  A,,  B.  and  C,  would  take  upon  themselves  the  burden  of  a  refereoce,  the 
defendant  promised  to  pay  them  their  reasonable  costs  of  the  award,  and  that 
they  proceeded  and  made  their  award,  ordering  defendant  to  pay  them  their  costs. 

Held,  that  the  three  arbitrators  could  sue  on  this  as  a  joint  contract. — Hoggins 
v.  Gordon,  2  G.  &  D.  656. 

2.  (Duty  of  arbitrator,  where  costs  are  to  abide  the  event,)  Where  a  cause,  in 
which  there  are  several  issues,  is  referred  to  an  arbitrator,  and  the  costs  of  the 
cause  are  to  abide  the  event  of  the  award,  the  arbitrator  must  award  specifically 
on  each  issue,  and  a  general  award,  that  the  plaintiff  had  good  cause  of  action 
against  the  defendant,  and  that  the  defendant  should  pay  to  the  plaintiff  a  certain 
sum,  together  with  the  costs  of  the  action  and  of  the  reference,  is  bad. — Bourhe 
V.  Lloyd,  10  M.  &  W.  550;  2  D.  P.  C.  (N.  S.)  452. 

3.  (Awftrd-^Certainty— Excess  of  authority,)  An  action  of  trespass  for  an  injury 
to  the  plaintiff's  houses  and  lands  was  referred  to  an  arbitrator,  who  was  to  settle 
at  what  price  and  on  what  terms  the  defendant  should  purchase  the  plaintiff's 
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"  prapertyJ'  The  order  of  reference  gave  no  power  to  the  arbitrator  to  deterniioe 
what  the  property  io  question  was,  nor  was  there  any  dispute  on  the  subject. 
The  arbitrator  fixed  a  certain  sum  as  the  price  at  which  the  defendant  should 
purchase  the  plaintiff's  property,  and  ordered  that  the  defendant  might  use  the 
plaintiff's  name  to  enforce  certain  rights  and  remedies :  Held,  that  the  award 
was  not  bad,  on  the  ground  of  its  not  specifying  what  the  prop§rty  was,  and  that 
the  arbitrator  did  not  exceed  his  authority  in  awarding  that  the  defendant  should 
be  entitled  to  use  the  plaintiff's  name,— Round  v.  Hatton,  10  M.  fie  W.  660, 
And  see  London,  City  of,  2. 

ARSON. 

Where  a  small  faggot  was  set  on  fire  on  the  boarded  floor  of  a  room,  and  the  faggot 
was  nearly  consumed,  the  boards  of  the  floor  were  *'  scorched  black,  but  not 
burnt,"  and  no  part  of  the  wood  of  the  floor  was  consumed,  held  not  a  suffi- 
cient burning  to  support  an  indictment  for  arson.  (9  C.  &  P.  45.) — Reg,  v, 
Russell,!  Car.  &M.  641. 

ASSAULT.    See  Manslauohtib. 

ATTORNEY. 

1.  (Privilege  of,)  A  plea  by  an  attorney,  defendant  in  an  action  in  the  Conmon 
Pleas,  that  he  is  an  attorney  of  the  Queen's  Bench,  and  not  of  the  Common 
Pleas,  must  be  pleaded  by  attorney,  and  not  in  person.  (8  Scott's  N.*^.  448.) 
^Groam  v.  Wortkam,  2  D.  P.  C.  (N.  S.)  667. 

2.  (Arrest  of,  when  privileged  eundo,)  An  attorney,  plaintiff  in  a  cause,  was 
arrested  while  on  his  way  from  his  house  at  Walworth  to  his  office  in  Lincoln's 
Inn,  to  procure  papers  material  to  a  motion  which  he  expected  to  come  on  in  bis 
cause  at  Westminster,  whither  he  intended  afterwards  to  go :  Held  entitled  to 
his  discharge  from  the  arrest,  though  he  might  have  slightly  digressed  from  tiie 
shortest  path  from  his  residence  to  his  office. 

Semble,  on  an  application  by  an  attorney  to  have  refunded  to  him  money  which 
he  had  paid  under  the  duress  of  an  improper  arrest,  it  is  not  necessary  that  he 
should  state  that  he  is  a  practising  attorney,  duly  authorized  to  practise,  and  that 
he  had  taken  out  his  certificate  for  the  current  yetiT.'— Williams  Y.Webb,  2  D.  P. 
C.  (N.  S.)  660. 

AUCTION. 

Debt.  ^The  declaration  alleged,  that  the  plaintiff,  being  employed  by  the  defend- 
ants to  sell  certain  lands  by  auction,  put  up  the  same  for  sale,  subject  to  a  con- 
dition that  the  highest  bidder  should  be  the  purchaser :  that  one  H.  was  the 
highest  bidder,  and  declaied  by  the  plaintiff  to  be  the  purchaser,  whereby  auction 
duty  to  the  amount  of  94/.  18s.  9d.  became  payable  by  the  plaintiff,  and  was 
paid  by  him  :  breach,  io  nonpayment  of  that  sum  by  the  defendants.  Plea,  by 
one  of  the  defendants,  that  it  was  a  conditional  sale,  that  the  purchaser  should 
after  the  sale  pay  the  auction  duty ;  that  upon  exposure  to  sale,  and  H.  being 
the.  highest  bidder,  payment  of  the  duty  was  then  demanded  of  him  by  the  plain- 
tiff,  and  refused  by  him,  whereby  his  bidding  became  null  and  void.  Plea,  by 
the  other  defendant,  that  the  plaintiff  at  the  time  of  the  sale  demanded  payment 
of  the  duty  from  H.,  who  refused  to  pay,  apd  did  not  at  the  time  of  the  sale  or  at 
any  time  since  pay  the  same,  whereupon  Ihe  defendants  then  declared  the  said 
bidding  and  sale  to  be  null  and  void,  and  the  same  became  null  and  void.  Re- 
plication, that  before  H.  became  a  bidder,  it  was  coliusively  agreed. betweeo  him 
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aod  the  latter  deieodant^  that  H.  should  bid,  not  with  a  yidjw  of  completing  the 
purchase,  but  merely  tp  .outbid  another  bidder,  and  that  ,ti.  did  so  bid»  thai  the 
plaintiff  at  the  time  of  the  auction  had  no  notice  either- of  the  said  agreeiaeint  or 
of  the  intent  of  H,  becoroiog  a  bidder;  that  the  plaintiff  at  the  said  auction,  and 
whilst  H.  was  the  highest  bidder,  closed  the  biddings,  and  ,Hv  then  became  the 
highest  bidder,  and  was  dechired  to  be  the  purchaser ;  that  H.  refused  to  pay  the 
auction  duty )  and  that  before  his  bidding  no  notice  wa^  given  to  the  plaintiff  by 
H.  or  by  the  defendants  of  H/s  being  appointed  and  having  agreed  to.  bid  at  the 
sale  for  the  use  and  behoof  of  the  defendants. 

Held,  first,  that  the  declaration  was  good^  and  that  the  replication  w^  not  a 
departure  from  it. 

Secondly,  that  the  former  plea  was.  bad,  as  it  did  not  show  that  the  vendors 
had  exercised  their  option  of  declaring  the  bidding  to  be  null  and  void. 

Thirdly,  that  the  latter  plea  was  bad,  as  it  did  not  show  that  the  vendors  had, 
at  the  time  and  place  of  auction,  exercised  their  option  of  declaring .  the  bidding 
to  be  void,  or  had  notified  the  same  to  the  plaintiff. 

Fourthly,  that  the  19  Geo.  3,  c.  56,  has  not  repealed  the  7th  sect^  of  17  Oeo.  3, 
c.  60.— Wi««)n  V.  Carey,  10  M.  &  W.  641. 

BANKRUPTCY. 

1 .  (  Case  for  malieiously  suing  out  fiat —  Pleading —  Vm'iance — Amendinent,)  In  an 
action  on  the  ease  for  maliciously  suing  out  a  fiat  in  bankrilptcy,  the  usual  alle- 
gation in  the  declaration,  as  to  the  annulling  of  the  fiat,  is  not  put  in  issue  by  the 
plea  of  not  guilty.    (5  M.  &  W.  270.) 

Quare,  whether  under  1  &  2  Will.  4,  c.  56,  the  Court  of  Review  ha6  concur- 
rent authority  with  the  Lord  Chancellor  to  annul  a  fiat. 

A  declaration  for  maliciously  suing  out  a  fiat,  alleged  **  that  it  was  duly 
ordered,  to  wtt,  by  the  Court  of  Review,  then  having  competent  power  and 
aHthority  in  that  behalf,  that  the  said  fiat  should  be  and  the  same  was  then 
rescinded  and'  annulled,  and  the  proceedings  on  the  said  fiat  were  thereupon 
wliolly  ended  and  determined:''  Held,  after  verdict  that  the  declaration  was 
good,  as  even  if  no  one  but  the  Chancellor  could  annul  the  fiat,  evidence  that  it 
was  annulled  by  him  would  have  supported  the  general  concluding  allegation, 
**  that  the  proceedings  were  ended,"  which  was  independent  of  the  preceding 
allegation  as  to  the  Court  of  Review. 

Qiieere,  whether  a  judge  at  the  trial  can,  in  case  of  variance,  make  tin  amend- 
ment which  will  have  the  effect  of  defeating  a  motion  in  arrest  of  judgment,  or 
for  judgment  rion  obstante  veredicto.— i4«fciw5on  v.  Raleigh,  2  G.  &  D.  611. 

2.  (Certificate,  no  release  of  rent  due  from  bankrupt — Distress — Replevin,)  A 
landlord  distrained  the  goods  of  A.  on  his  tenant's  premises  for  rent:  the  tenant 
afterwaids  became  bankrupt,  and  obtained  his  certificate :  Held,  on  error  in  the 
Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer)  that 
the  certificate  did  not  operate  as  a  release  of  the  rent,  and  that  the  landlord  had 
a  right,  in  replevin  at  the  suit  of  A.,  to  avow  for  a  ruturn  of  the  goods.— iV^etof on 
V.  Scott,  10  M.  &  W.  471. 

3.  (Authority  and  liability  of  commissioners  of  bankrupt,)  Trespass. — The  defend- 
ants, who  were  commissioners  of  bankrupts  at  Leeds,  issued  their  summons  to  the 
plaintiff,  by  which  they  commanded  him  to  appear  at  a  meeting  before  them  at 
eleven  o'clock  on  a  certain  day,  and  bring  with  him  a  certain  deed  of  assignment. 
He  appeared  accordingly  at  eleven  o'clock,  and  afterwards  at  one.    Upon  bis 
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ttttendiDg  on  the  seeond  occasion,  he  saw  bne  of  the  oommissioners,  who,  on 
learning  that  he  had  not  bronght  the  assignment,  said,  **  You  must  have  known 
it  was  of  no  use  to  come  wtthont  the  assignment,  but  we  wiH  hear  what  you 
hive  to  say  by  and  bye.**  The  plaintiff  then  went  away,  and  two  days  after- 
wards was  taJLeti  into  custody  by  warrant  of  the  commissioners ;  which,  after 
redting  the  proceedings  in  bankruptcy,  and  the  issuing  and  service  of  the  sum- 
mons, "  and  that  the  plaintiff  did  not  come  before  them  in  parsuance  of  the 
summons  in  order  to  be  examined  touching  the  matter  aforesaid,  or  produce  the 
said  assignment,  he  having  no  lawful  impediment,"  &c.,  directed  the  constable 
to  apprehend  the  plaintiff  and  bring  him  before  the  commissioners  to  be  examined 
as  aforesaid,  '*  and  to  produce  the  said  assignment :"  Held,  first,  that  the  issuing 
of  the  warrant  was  regular,  the  plaintiff  being  bound,  not  only  to  attend  at  the 
appointed  hour,  but  to  wait  until  he  could  be  examined  :  secondly,  that  the 
warrant  was  not  vitiated  by  the  introduction  of  the  words  "  to  produce  the  said 
as^gomenf ,"  hiasnrach  aa  a  party  is  compellable  to  do  so,  if  commanded,  under 
6  Geo.  4,  c.  16,  s.  34.— TTrtg/tt  v.  Mande,  10  M.  &  W.  627  ;  2  D.  P.  C. 
(N.  S.)  617. 

4.  (Depositions,  when  evidence —  Proof  of  cancellation  of  bond — Measure  of  damages 
in  trover  for  bill  of  exchange,)  Where  a  bill  of  exchange  for  1600/.  was  de- 
posited with  the  defendant  by  a  bankrupt,  as  an  indemnity  to  a  third  person 
against  a  bond  which  be  had  executed  to  the  petitioning  creditor,  under  the  1  &  2 
Vict.  c.  110,  s.  8,  and  the  defendant  refused  to  deliver  up  the  bill  on  the  demand  - 
of  the  assignees  of  the  bankrupt,  although  they  showed  him  the  bond  in  a  can- 
celled state;  and  he  afterwards  obtained  800/.  on  the  bill:  Held,  in  trover  by 
the  assignees  for  the  bill,  that  the  obtaining  money  on  the  bill  was  an  actual 
coiiveiBioo  of  the  bill,  for  which  the  bankrupt,  if  no  bankruptcy  had  intervened, 
might  have  sued,  and  therefore  that  the  case  was  within  the  ninety-second  section 
of  the  Bankrupt  Act,  6  Geo.  4,  c.  1 16»  and  the  depositions  under  the  fiat  were 
conclusive  evidence  of  the  bankruptcy.  * 

Held  (by  Lord  Abinger,  C.  B.),  that  the  case  would  have  been  within  that 
section,  even  if  there  had  been  no  evidence  of  a  conversion  except  the  demand 
and  refusal. 

H^14.also,  that  the  production  of  the  bond  by  the  assigneea  to  the  defendant 
in  a  cancelled  state  was  prirn^  facie  evidence  that  it  was  caDcelled  with  the  con- 
sent of  the  obligee. 

^Held  also,  that  inasmuch  as  there  was  a  conversion  of  the  whole  bill,  1600/. 
was  the  proper  measure  of  damages,  although  800/.  only  remained  due  on  the 
hiW.'^ A Isager  v.  Close,  10  M.  &  W.  576. 

5.  {Trading— Hotel  keeper,)  A  person  who  keeps  a  boarding  and  lodging  house, 
where  guests  are  entertained  by  the  month  or  week,  each  having  a  bed-room  to 
himself,  but,  taking  his  meals  with  the  proprietor  of  the  house,  is  a  trader  within 
the  6  Geo.  4,  c.  16,  s.  2,  which  provides  that  all  "  victuallers,  keepers  of  inns, 
taverns,  hotels,  or  coffee-houseS;"  shall  be  subject  to  the  bankrupt  laws.  (9 
Bing.  14.)— Gi6«<m  v.  King,  10  M.  &  W.  667. 

6.  {Order  and  disposition — Title  of  assignees — Right  of  d^endant  in  trover  to  set 
upjus  tertii,)  Trover  for  goods  seized  by  the  defendant  as  sheriff:  plea,  not  pos- 
sessed. The  plaintiff  claimed  the  goods  under  a  bill  of  sale  from  C,  and  it  ap- 
peared that  C.  had  continued  in  possession  of  them,  with  the  plaintiff's  consent, 
after  the  execution  of  the  bill  of  sale,  until  his  bankruptcy.  I  lis  assignees  at 
first  repudiated,  by  the  act  of  their  messenger,  all  title  to  the  goods,  but  subs^- 
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quently,  on  their  being  seized  by  the  sheriff  at  the  suit  of  another  persoui  asserted 
their  title,  and,  having  indemnified  the  sherifT,  received  from  him  the  proceeds  of 
the  goods :  Held,  first,  that  the  goods  were  in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner,  at  the  time  of  the  bankruptcy, 
within  the  6  Geo.  4,  c.  16,  s.  72.— (I  B.  &  Cr.  308;  I  Bing.  N.  C.  327.) 
Secondly,  that  under  the  plea  of  not  possessed,  the  sheriff  was  entitled  to  set  up 
the  title  of  the  assignees,  and  that  that  title  reverted  back  to  the  date  of  the 
bankruptcy,  notwithstanding  the  act  of  the,  messenger  under  the  fiat.  (7  M.  & 
W.  183 ;  9  M.  &  W.  460 ;  4  Bing.  N.  C.  ^^O.^—Leake  v.  Loveday,  2  D.  P.  C. 
(N.  S.)  624. 

BASTARD.    See  Settlement,  K 

BEER  ACf  S. 

(Penaltin  undtr-^Infomuition,  wherB  doubie,}  Held,  in  error  in  the  Exchequer 
Chamber,  affirming  the  ji|dgment  of  the  Court  of  Exchequer,  that  the  keeper  of 
a  beer  shop,  licensed  under  1  Will.  4,  c.  64,  and  4  &  5  Will,  4,  c.  84,  is  still 
liable  to  the  penalties  imposed  by  53  Geo.  3,  c.  58,  s.  2,  for  having  in  his  pos- 
session any  of  the  prohibited  articles  therein  specified,  or  any  article  or  prepara- 
tion to  be  used  as  a  substitute  for  malt  or  hops. 

And  that  in  order  to  render  such  a  person  liable  to  those  penalties  for  having 
in  his  possession  any  of  the  articles  enumerated  in  the  56  Geo.  3,  c.  58,  s*  2,  it 
is  unnecessary  to  aver  or  prove,  either  that  the  party  had  them  in  his  possession 
to  be  used  as  a  substitute  for  malt  or  hops,  or  that  he  had  them  in  his  possesaion 
with  any  criminal  intention.  But  that  where  the  information  is  for  hftving  in  his 
possession  any  article  not  designated  by  name  in  that  section,  it  is  necessary  to 
show  that  it  was  intended  to  be  used  as  a  substitute  for  malt  and  hops  in  the 
making  of  beer. 

An  information  on  the  56  Geo.  3,  c.  58,  s.  2,  charged  that  the  defendant^  being 
a  retailer  of  beer,  received  and  took  into  and  had  in  his  custody  and  possession  a 
large  quantity  of  liquorice,  &c«  &c. :  Held,  that  it  was  not  double.— i^/cwood 
V.  Attorney-General,  10  M.  &  W.  464. 

BILLS  AND  NOTES. 

1  k  {Alteration  of  Mil  after  acceptance,)  To  assumpsit  by  indorsee  against  acceptor 
upon  a  bill  of  exchange  declared  on  a  general  acceptance,  the  defendant  pleaded 
that  he  did  not  accept.  At  the  trial,  it  appeared  that  the  defendant's  name  was 
by  his  authority  written  across  a  blank  stamp,  and  that  the  bill  was  afterwards 
filled  up  by  the  drawer,  and  the  words  "  payable  at  the  Bank  of  England" 
added,  without  the  knowledge  and  assent  of  the  defendant.  At  the  trial,  a  verdict 
was  by  the  judge's  direction  taken  for  the  plaintiff,  with  leave  to  the  defendant  to 
move  to  enter  a  nonsuit  if  the  Court  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover:  tjie  Court  directed  a  nonsuit.— Orottt/  v.  Hodge$,  5 
Scott,  N.  R.  221. 

^,  (Indorsement  of  overdue  bill,  effect  of)  The  indorsee  of  an  overdue  bill  or  note 
takes  it  subject  to  all  the  equities  arising  out  of  the  bill  or  note  transaction  itself, 
but  not  subject  to  any  collateral  claim  existing  between  the  earlier  parties  to  it. 
Therefore,  to  an  action  by  the  indorsee  of  an  overdue  note  against  the  payee,  a 
distinct  debt  due  to  the  payee  from  a  former  indorsee  cannot  be  set  off. — White^ 
head  v.  Walker,  10  M*  &  W.  696. 

4.  {Tranrfer  of  Bill  in  payment  of  debt-^ Pleading.)  In  assumpsit  for  work  and 
labour,  &c.,  the  defendants  pleaded,  that  the  promises  in  the  declaration  men- 
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tioned  were  made  by  them  jointly  with  one  T.  M.,  and  that  after  the  makmg 
thereof,  and  before  the  commencement  of  the  suit,  to  wit,  on,  &c.  the  plaintiff 
for  and  on  atcount  of  150/.,  parcel,  &c.,  and  the  said  promises  of  the  defendants 
and  T.  M.  in  respect  thereof,  made  his  bill  of  exchange,  and  directed  the  same 
to  T.  M.,  and  thereby  required  him  to  pay  to  the  plaintiff's  order,  three  months 
after  date,  the  said  sum  of  150/.,  and  the  saiH  T.  M.  for  and  on  account  of  the 
said  sum  of  150/.,  parcel,  &c.,  and  the  said  promises  of  the  defendants  and  him  the 
said  T.  M.  in  respect  thereof,  then  accepted  the  said  bill  and  delivered  the  same 
to  the  plaintiff,  who  took  and  received  the  same  for  and  on  account  of  the  said 
sum  of  150/.,  parcel,  &c.,  and  the  said  promises,  &c.  Upon  demurrer  to  this 
plea  on  the  ground  that  it  did  not  appear  that  the  bill  was  not  due  before  the 
commencement  of  the  suit,  or  that  the  plaintiff  had  ever  indorsed  or  transferred 
it  over,  or  that  it  was  not  still  unpaid  in  the  hands  of  the  plaintiff  as  holder : 
Held,  that  the  plea  was  sufficient,  inasmuch  as  the  defendants  could  not  know 
whether  the  plaintiff  had  or  had  not  transferred  the  bill,  and  that  was  a  fact 
which  ought  to  come  from  the  plaintiff  by  way  of  replication. — Mercer  v.  Cheese, 
2  D.  P.  C.  (N.  S.)  619. 
4.  (  Promstory  note,  what  is,)  The  following  document  was  held  to  be  a  promissory 
note,  and  not  an  agreement:--"  W.  W.  lent  to  J.  R.  the  sum  of  19/.  19s.  l\d, 
to  receive  five  per  cent,  for  the  same  -,  to  pay  on  demand  to  said  W.  W.,  giving 
J.  R.  six  months'  notice  for  the  same."— ffa//c€r  v.  Roberts,  I  Carr,  &  M.  590. 
BOND.  See  Banxruptct,  4. 
BOROUGHS*  BOUNDARY  ACT. 

By  charter  of  the  18  Edir.  3,  the  men  of  the  "  villa'-  of  Coventry,  tenants  of  the 
Queen  Mother  of  the  manor  of  Chilesraore,  in  Coventry,  were  incorporated.  The 
corporation  consisted  of  the  mayor,  bailiffs,  and  men  or  commonalty  of  the  villa 
of  Coventry.  By  that  and  subsequent  charters  (some  of  the  King,  some  of 
Isabel,  the  Queen  of  Edward  III.,  and  others  of  the  Black  Prince),  various 
franchises  within  the  villa  of  Coventry,  and  throughout  the  view  of  Frankpledge 
of  the  manor  of  Chilesmore,  and  elsewhere,  were  granted  to  the  mayor  and 
bailiffs  of  Coventry.  By  another  charter  of  the  30  Hen.  6,  the  villa  of  Coventry, 
with  Radford,  Keresley,  and  other  specified  places,  were  made  into  a  dbtinct 
county,  called  the  *'  County  of  the  City  of  Coventry."  By  another  charier,  of 
the  19  Jac.  1,  regulating  the  government  of  the  corporation,  the  aldermen  of 
Coventry  were  made  justices  of  the  peace  of  the  county  of  the  city.  There  were 
ten  aldermen  of  Coventry,  being  one  alderman  for  each  of  ten  wards :  and  the 
limits  of  the  wards  did  not  appear  far  to  exceed  the  continuous  lines  of  streets 
and  houses  popularly  known  as  the  city  of  Coventry. 

Held,  that  under  the  Municipal  Corporations'  Boundary  Act  (6  &  7  Will.  4, 
c.  103,  s.  I),  places  being  within  the  county  of  the  city  of  Coventry,  and  through 
which  the  mayor  and  bailiffs  of  Coventry  had  a  coroner,  and  other  franchises, 
under  the  above  charters,  but  being  beyond  the  lines  of  such  streets  and  houses, 
and  not  within  any  of  the  wards  of  Coventry,  were  not  part  of  the  city  of 
Coventry, —May or,  ^  of  Coventry  v.  Lythall,  10  M.  &  W.  773. 
BURGLARY. 

{Local  description,)    In  an  indictment  for  burglary  it  is  sufficient  to  allege  that  the 
offence  was  committed  at  a  place,  naming  it ;  e, g,,  "at  Norton,  in  the  county 
aforesaid,"  without  stating  the  place  to  be  a  parish,  vill,  chapelry,  or  the  like.— 
Rig,  V.  Brookes,  1  Carr.  k  M.  544. 
And  8e<$  HoxfSBBRBAiiNO. 
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COAL  MINE. 

(  TVwposs  for  sewriMg  eoal  from,  meamre  of  damages  in,)  In  trespa«&  for  sevchriog 
and  carrying  awny  coal  A>oro  the  plainiitf 's  mine,  the  proper  tneaiure  of  dtnrages 
in  respect  of  the  eoal  taken  is  its  value  as  it«itsted  as  a  chattel,  that  is,  as  soon 
as  seveted  (5  M.  &  W.  35\).— Morgan  v.  Powell,  2  6.  &  D.  Tttl. 

CHARTERPARTY.    See  Demurrage. 

CONSPIRACY,     See  Indictment,  1. 

CONSTABLE,    See  Notice  of  Action,  3. 

CORPORATION. 

1.  Remuneration  of  town-clerk,)  The  town  couDcil  of  a  borough  resolved,  *'  that 
one  hundred  guineas  be  fixed  as  the  salary  of  the  town-clerk  for  his  attendance 
on  the  business  of  the  council  and  committees,  and  that  he  be  paid  the  usual 
charges  in  defending  and  bringing  actions.'*  On  motion  to  review  the  town- 
clerk's  bills:  Held,  that  the  Master  had  proceeded  on  the  right  principle  in 
considering  the  salary  as  a  remuneration  for  all  business,  except  the  bringing  and 
defending  actions. — Thomas  v.  Mayor  6ee.  of  Swansea,  2  D.  P.  C.  (N.  S.)  470. 

2.  {Betainer  by,  must  be  under  seal — Appropriation  if  payments,)  The  retainer  or 
appointment  of  an  attorney  by  a  corporation  must  be  under  their  common  seal. 
(6M.6c  W.  815.) 

In  an  action  by  an  attorney  against  a  municipal  corporation  for  divers  bills  of 
costs,  the  cause  was  referred,  and  the  arbitrator  found  that  a  certain  sum  of 
money  had  been  paid  to  the  plaintiff  by  virtue  of  a  resolution  of  the  town  council, 
in  part  payment  of  his  general  account,  and  that  the  plaintiff  bad  applied  that 
money  in  discharge  of  two  bills  for  business  done,  in  respect  of  which  he  had  no 
sufficient  retainer,  and  in  part  discharge  of  a  third  bill  (or  extra  costs  incurred  by 
him  in  his  capacity  of  town-clerk.  The  Court  held  that  such  appropriation  by 
the  plaintiff  was  authorized,  though  he  could  not  have  recovered  the  amount  of 
the  two  first-named  bills  by  an  action  at  law. — Arnold  v.  Mayor  ^c.  of  Poole, 
2  D.  P.  C.  (N.  S.)  674. 
COSTS. 

1.  (On  what  scale  taxable,)  An  action  having  been  brought  against  the  sheriflf  to 
recover  a  less  sum  than  201,,  the  plaintiff  applied  to  a  judge  to  have  the  cause 
heard  before  the  coroner,  under  the  3  &  4  Will.  4,  c.  42,  a.  17,  which'  the  de- 
fendant opj)osed,  on  the  ground  that  the  coroner  was  not  the  person  befote  ^hom 
the  act  empowered  the  Court  to  order  a  case  to  be  tried ;  and  the  Judge  refused 
the  order  on  that  ground.  Proposals  were  then  made  to  try  the  cause  befdre  the 
Judge  of  the  Palace  Court,  or  to  change  the  Venue,  both  of  which  were  objected 
to  by  the  defendant.  The  defendant  then  obtained  leave  to  withdraw  his  plea 
and  suffer  judgment  by  default,  and  an  order  was  accordingly  made,  which  made 
no  mention  of  tlie  coats :  Held,  that  the  plaintiflTs  costs  must  be  taxed  on  the 
lower  scale  prescribed  by  the  role  of  H.  T.,  4  Will.  4,  and  that  if  he  wanted  to 
tax  on  the  higher  scale,  he  ought  to  have  applied  to  the  Judge,  on  tbe  summons 
to  allow  the  defendant  to  withdraw  his  plea,  to  make  it  a  condition  that  they 
should  be  so  taxed.— Lev^^  v.  Magnay,  10  M.  &  W.  664;  2  D.  P.  C.  (N.  S.) 
612. 

2.  (Of  trial,  after  special  case  argued,)  Oti  the  trial  of  a  cause  in  which  there 
were  several  issues,  the  plaintiff  had  a  general  verdict,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit,  or  a  verdict  for  the  defeadants.  A 
rule  was  obtained  accordingly,  and  thereupon  it  was  agreed,  at  the  suggestion  of 
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the  Court,  that  the  facts  should  be  stated  in  a  special  case  for  the  o^mion  «f  the 
'  Couft^  *  0«jih«  argument  ofihe,  case,  the  Court  gave  judgment  for  the  defend- 

-.9Mi$t  and  the  vfird^l  Hfas.aqQQidingly  entered,  for  tiiem,i  and  this  judgment  was 
..  afterwards  >a^vwd-  oniieQcor  in  Ahe  Exchequer  Chimtber :  He]d,  thai  the  defend- 
ants were  entitled  to  the  costs  of  the  trial ;  and  that  although  one  of  the  issues 
was  given  up  by  them  at  the  trial.— r(i>6i»  v.  Crawford,  IQ  M.  &«W,  jS02; 
2D.  P.C.(N.  S,)541. 

3.  (Security  for,)  The  Court  discharged  a  rule  for  security  for  costs,  on  the 
plaintiff,  who  was  resident  out  of  the  jurisdiction,  consenting;  tp  ^t  off  any  costs 
to  which  he  might  become  liable  in  the  action,  against  a  judgment  obtained  by 
him  against  the  defendant.— Bmfou'e  v.  Needkam,  2  D.  P.  C.  (N.  S.)  658. 

And  see  Affidavit,  2  j  Ejectment,  6;  Execution,  2;  Interpleader  Act. 

COVENANT.  . 

{Breach  of  covenant  to  in^re .against  fire--^Measure  of  dmm^gei,)  Plaintiff,  a 
leasee  under  covenant  to  insure  againsjtiire,  io  his  own  oaiqe  and  that  of  the  lessor 
.jointly,  assigned  to  defendant,  who.  covenanted  to  keep  the  covenants  in  the 
lease.  The  defendant  having  neglected  to  keep  up  a  fire  policy  which  had  been 
effected,  the  plaintiff  effected  a  fresh  one,  but  in  his  own  name  only.  No  fire 
happened ;  the  plaintiff  brought  covenant  against  the  defendant  for  neglecting  to 
insure.  Defendant  pleaded  payment  of  a  farthing  into  Court ;  Held,  though 
the  plaintiff  had  no  claim  to  be  indemnified  specifically  for  the  sum  expended  by 
him  in  effecting  the  fresh  policy,  the  jury  weie  at  liberty  to  award  niore  than 
nominal  dam?iges  for  the  risk  to  which  he  had  been  exposed  by  the  defendant's 
default.— ifat/  v.  Wyche,  2  G.  &  D.  569. 

And  see  Mortcagor  and  Mohtgaoee;  Coventrv,  City  of.  See  also  Bo- 
ROVQHs*  Boundary  Act. 

DEMUKRAGE. 

{CMiputaUon  ofiay  days*)'  By  the  stipulations  of  a  charterparty,  the  Yessei  was 
to  take  in  a  cargo  of  coal  at  Newcastle,  and  proceed  tberewith  to  London,  or  as 
near  thereto  as  she  could  safely  get,  and  deliver  the  same  to  the  freighters  or 
their  assigns*  &c.;  to  be  delivered  in  five  working  days,  demurrage  over  and 
above  th^e  said  lying  days  2^.  per  day.  The  \^ssel  arrived  in  the  foii  of  London, 
off  Qravesend,  on  the  9th  March*  and  on  the  IQth.the  cargo  was. sold,  and  the 
vessel  entf^red.by  the. freighters  for  a  meterv  •  On.. the  20th  ^o  n^oeived  an  order 
,  froii^tbehaiboiur-master  tq.proceed  to  tbe  Pool :  on  Monday».th«.24Sod,^h«  com- 
menced working,  out  her  cargO;^  and  was  deariod  oq  ibe  27th-    It  ajfipeared  that 

..  jncoB^ueoce  of  the  factor's  c^tificate  that  she, was  a  metered  vesseljthe  bar- 
bourrmaalei'  had  detained  lieir  at  Gravesend  tiM  the  20thi  when 'her,  tu(n  arrived 
fof  her  topiipceod  to  the  Pool  and  di&<;barg^  hec  cargo  j  that  if  she  hfM^  not  been 
00  the.  meiler's  list  this  regulaiion  would'  not-  have  appliedgi  and  she  u^ight  have 
proceeded  tp  the  Pool  at  once ',  that  it  was  occasionally  the.  practice  for  factors 
not  to  entier  such  vessels  in  the  meter's  list,  but  that  it  was  desirabl^e  that  the 
cargo  should  be  sold,  subject  to  matage  by  a  sworn  ukeler  i-r- 

.  ,  Held,  that  under. the^e  circumstances  the  vessel  was-Qot  to  be  coosidered  as 
having  arrived  at  her  place  of  discharge  until  the  20lh,  and  therefore  that  the 
lying  days  did  not  be;giu  to  count  till  then. — Kell  v.  Anderson,  10  M.  6c  W.  498. 

DlSTJBrES^.    See  Bakkrvptcy,  2 ;  Lawblord  and  Tenawt^S. 

EJECTMENT. 

U  {;S0rtiee,}    The  Itfnaat  having  absconded,  leaving  the  key  of  the  premises  witb 
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hU  attorney,  td  whom  he  by  letter  referred  the  landlord :  Held,  that  tervioe  of 
the  declaration  and  notice  by  affixing  a  copy  on  the  door  of  the  premises,  and  by 
delivering  another  copy  to  the  attorney,  was*  sufficient  to  entitle  the  landlord  to 
judgment  against  the  casual  ejector.^^Doe  d.  Dovaston  t.  JRw,  5  Scott,  N.  R. 
174. 

2.  {Same.)  Service  of  the  copy  of  the  declaration  and  a  notice  on  the  niece  of 
the  tenant  on  the  premises,  on  Saturday,  the  2lBt  May,  with  a  subsequent  state- 
ment by  her  (she  refusing  to  make  an  affidavit),  that  she  gave  it  to  the  tenant 
on  that  or  the  folhtoing  day,  Monday  the  2drd  being  the  first  day  of  term ; 
Held  insufficient  for  a  rule  nisi.— D^  d.  Hine  v.  tloe,  5  Scott,  N.  A.  174. 

3.  {What  tenancy  is  within  1  Geo*  4,  c.  87.)  Where  a  person  held  premises  under 
an  agreement  in  writing,  from  quarter  to  quarter,  and  the  agreement  provided 
that  the  tenant  should  quit  possession  upon  receiving  six  months'  notice  in 
writing,  and  in  the  event  of  his  losing  his  licence  to  sell  ale,  &c.,  through  mis- 
conduct at  any  time  during  the  term,  should  then  forthwith  quit  possession,  on 
being  requested  so  to  do  by  his  landlord :  Held,  that  he  had  neither  a  tenancy 
from  year  to  year,  nor  a  term  certain  in  (he  premises,  within  1  Geo.  4,  c.  d7,  s.  1, 
so  as  to  entitle  the  landlord  in  ejectment  to  compel  him  to  give  security  for  costs 
under  that  act.— Doc  d.  Carter  v.  Roe,  10  M  &  W.  670;  2  D.  P.  C.  (N.  S.) 
449. 

4.  {Costs,)  After  a  rule  for  judgment  in  ejectment  against  the  casual  ejector,  the 
defendant  delivered  a  plea  and  consent  rule,  in  the  latter  of  which  the  lessor  of 
the  plaintiff  never  joined,  and  judgment  of  non  pros,  was  afterwards  signed  : 
Held,  that  the  Court  had  no  power,  either  under  the  rule  of  T.  H.,  4  Vict.,  or 
otherwise,  to  compel  the  lessor  of  the  plaintiff  to  pay  those  costs,  or  join  in  the 
consent  rule.— (2  W.  Bl.  763;  7  Ad.  &  E.  14).— Doe  d.  Pratten  v.  Board,  10 
M.  &  W.  675 ;  2  D.  P.  C.  (N.  S.)  626. 

5.  {Staying  proceedings  on  the  ground  of  the  pendency  qf  another  action  in  respect 
of  the  tame  premises.)  The  Court  of  Common  Pleas  refused  to  stay  the  proceed- 
ings in  an  action  of  ejectment  brought  in  respect  of  a  forfeiture,  on  the  ground  of 
the  pendency  of  another  action  of  ejectment  in  the  Queen's  Bench,  between  the 
same  parties,  to  recover  the  same  premises,  upon  a  forfeiture  which,  it  appeared, 
was  antecedent  to  and  altogether  distinct  from  that  which  formed  the  subject  of 
the  action  in  the  Common  Pleas.— Do«  d»  Henry  y,  Gusterd,  2  D.  P.  C.  (N.  S.) 
616. 

6.  {Serviee,)  Where  it  appeared  th«t  at  the  time  of  aerrbg  the  deolaratkm  and 
notice  the  name  of  the  tenant  in  poiaession  was  not  known,  but  a  person  on  the 
premises  came  forward  and  said  he  was  the  tenant,  but  refoied  to  give  bis  name, 
and  the  name  of  the  original  lessee  was  then  filled  in,  and  the  ten«kt  was  served, 
the  Court  granted  a  rule  nUi^^Doe  d.  Fittwygnm  v.  Roe,  )  P.  P.  C«  (N.  S.) 
672. 

ELECTION. 

1.  {Giving  false  answer  at  poll.)  On  an  indictment  under  the  Reform  Act, 
2  Will.  4,  c.  45,  for  giving  a  false  answer  at  the  poll  at  an  election  of  members 
of  parliament  for  a  borough,  it  is  not  essential  that  the  returning  officer  should 
himself  put  the  questions  to  the  voter  under  s.  58 ;  it  is  sufficient  if  the  town- 
clerk  do  it,  in  his  presence  and  by  his  direction.  And  it  is  not  necessary  to 
show  that  the  agent  who  required  the  questions  to  be  put  was  ex(»ressly 
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appointed  by  the  candidate  j^  it  is  safficient  that  he  hai  acted  at  hit  agant.— 
iieg.  V*  SpuidiHg,  1  Cair.  &  M.  668. 
2.  (Sttms.)    The  "same  qualifieatioD/'  in  the  A8tb  tectioo  of  the  Reform  Act, 
meaDS  the  same  identical  property.--  Reg,  v.  Bowltr,  1  Carr.&  M.  560;  Reg. 
V.  EUU,  id.  564. 

EMBEZZLEMENT. 

(Indictment},  Ad  indictment  for  embezzlement,  which  charges,  in  one  connt,  that 
within  six  calendar  months  the  prisoner  received  three  sums,  laying  a  day  to  the 
receipt  of  each,  and  that  '*on  the  several  days  aforesaid"  Uie  defendant  em- 
bezzled these  several  sums,  is  bad  on  demurrer,  as  not  showing  that  the  sams 
were  embezzled  within  six  months  of  each  other. 

Quare,  whether  several  acts  of  embezzlement  can  be  charged  in  one  count  of 
an  indictment,— R«g.  v.  Purchase,  1'  Carr.  &  M.  617. 

ESTATE  TAIL. 

{Determviation  of  base  fee  6y  entry  of  istue  in  tail-^Remitter'^  Statute  of  limilations,) 
By  marriage  settlement,  purporting  to  be  made  in  pursuance  of  articles  recited  in 
it,  an  estate  was  conveyed  to  the  husband  and  wife,  and  the  heirs  of  their  bodies : 
Held,  that  they  thereby  became  tenants  in  tail  special,  and  that  a  court  of  law 
could  not  construe  the  deed  as  making  them  tenants  for  life,  with  remainder  to 
their  issue  in  tail,  even  supposing  that  such  be  the  construction  to  be  put  upon 
the  articles  by  a  court  of  equity. 

An  estate  being  limited  by  marriage  settlement  to  the  use  of  A.  and  his  wife 
aod  the  heirs  of  their  bodies,  and  A.  having  died,  leaving  his  v/idow  and  three 
children,  viz.  G.  and  an  only  son  and  L.  and  H.  daughters,  the  widow,  in  1735, 
by  deed  poll,  in  consideration  of  an  annuity  granted  to  her  by  her  son,  and  of 
natural  afTectioo,  "  granted,  surrendered,  and  yielded  up  "  the  estate  in  question 
to  the  son  in  fee  -,  and  he  afterwards,  during  her  life,  suffered  a  recovery.  The 
widow  died  in  1767  ',  G.  died  without  issue  in  1779,  having  devised  the  estate 
to  trustees  to  secure  the  payment  of  an  annuity  to  W.,  the  only  son  of  his  sister 
L.  (who  was  then  dead),  and  subject  thereto  to  B.  the  eldest  son  of  W.,  for  his 
life,  with  remainder  to  the  defendant,  his  second  son.  In  1790,  B.  entered,  on 
his  father*s  death,  into  possession  of  the  entirety  of  the  estate,  claiming  under  the 
will  of  G.,  and  subsequently  did  various  acts  in  the  character  of  devisee  for  life ; 
in  1814  he  suffered  a  recovery  of  one  moiety,  and  tu  1816  conveyed  the  entirety 
of  the  estate  to  mortgagees  in  fee.  In  1818,  M.,  the  descendant  of  the  other  co- 
parcener, H.,  at  the  request  of  B.  suffered  a  recovery  of  a  moiety,  which  it  was 
declared  should  enure  (subject  to  a  term  to  secure  a  sum  of  money  to  M.)  to  the 
use  of  B.'s  mortgagees. 

Held,  first,  that  the  deed-poll  of  1736  operated  as  a  covenant  to  stand  seised, 
and  created  a  base  fee,  determinaUa  by  the  entry  of  the  issue  in  tail : 

Secondly,  that  although  G.,  being  estopped  by  the  recovery  su£fored  by  him, 
was  not  remitted  to  the  estate  tail,  yet,  for  the  same  reason,  no  right  of  entry 
accrued  until  his  death,  and  therefore  the  period  of  twenty  years,  for  the  operation 
of  the  statute  of  limitations  against  the  issue  in  tail,  was  to  be  calculated  from 
his  death  in  1779,  and  not  from  the  death  of  his  mother  in  1767  ;  consequently, 
that  the  entry  of  B.  (in  1790)  was  not  barred  by  lapse  of  time  : 

Ihirdly,  that  although  B.  entered  under  the  will,  and  indicated  an  intention  to 
take  the  estate  under  it  for  his  life  only,  this  intention  was  immaterial,  and  he  was 
remitted,  nolens  volens,  as  to  his  moiety,  to  the  original  estate  tail,  which  was 
barred  by  the  recovery  of  1814  :  and 
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Fourthly,  that  either  his  possession  enured  to  the  benefit  of  his  co-parcener  M*., 
so  as  ta  render  the  recovery  of  1818  eflTectual  as  to  the  other  mmety,  or  ofiecated 
to  confer  on  him,  B.,  an  estate  in  fee  by  wrong,  whichj  being  cOftveyecl  to  the 
mortgagees  in  1816,  gave  them  a  good  title  against  the  defendant,  who  claimed 
as  devisee  under  the  will  of  G.— Do«  d.  DanieU  v.  Woodrofe,  10  M.  &  W.608. 

Estoppel. — See  Trespass,  2. 

EVIDENCE. 

1.  (Notice  to  produce,)  An  action  on  a  bond  of  indemnity  stood  for  trial  at  the 
Flintshire  assizes :  the  commission  day  was  on  the  27th  July ;  the  cause  was 
tried  on  the  29th.  At  10  a.  m.  on  the  28th,  a  notice  to  produce  the  bond  was 
served  on  the  defendant's  attorney  in  the  action  (who  resided  in  London)  m-  the 
defendant's  presence,  in  the  assize  town.  The  bond  was  in  the  pesaesuon  of  ooie 
W.,  who  held  it  as  the  reprei^ntative  of  a  formed  attorney  of  the  obligors,  and 
was  himself  the  defendant's  general  attorney,  and  who  had  underttiken  to  produce 
it  at  the  trial,  if  the  judge  should  think  be  was  bound  to  do  so.  Before  the  as- 
sizes, the  bond  had  been  sent  by  W.  to  the  defendant's  attorney  in  the  action  in 
London,  for  the  purposes  of  inspection  and  admisaon  under  a  judged  order  $  and 
the  plaintiff's  attorney  had  there  taken  a  correct  copy  of  it.  At  the  trial  W.  had 
the  bond  in  court,  but  objected  to  produce  it  on  the  ground  of  privilege,  and  the 
objection  was  allowed. 

Held,  first,  that  the  notice  to  produce  the  deed  was  sufficient,  under  the  ciri^iuffi- 
stances,  to  let  in  secondary  evidence  of  it ;  secondly,  that  the  copy  so  takeni  by 
the  plaiotifiT's  attorney  was  admissible  as  such  evidence. — Llmfd  v.  Mostjfa^  10 
M.  &  W.  478  ;  2  D.  P.  C.  (N.  S.)  476. 

2.  (Declaration  of  deeedted  eoUeetcr  of  rents — Limitatimi  aeU)  QutetVi  whether  a 
verbal  statement  made  by  a  deceased  collector  of  rents,  at  the  tine  of  paying 
over  to  his  employer  monies  received  by  him  from  the  tenants,  as  to  the  person 
from  whom  he  received  a  particular  sum  entered  by  him  in  the  rental,  is  admis- 
sible in  evidence  against  that  person  ? 

Construction  of  a  document  given  in  evidence  as  an  acknowledgment  ef  title 
under  the  stat.  3  &  4  Will.  4,  c.27,  s.  17.- FurMfon  v.  Clogg,  10  M.&  W.672. 

And  see  Insolvent,  1. 

EVIDENCE  IN  CRIMINAL  CASES. 

1 .  ( Confession.)  A  female  servant  being  suspected  of  stealing  moaeyj  her  mistress 
told  her  (on  a  Monday)  she  would  forgive  her  if  she  told  the  troth.  On  the  Tues- 
day she  was  taken  befoce  a  magistrate  and  discharged,  nobody  appealing  ugainst 
her.  On  the  Wednesday  a  constable  went  with  her  mistress  to  the  pcisonerj  and 
told  her  in  the  mistress's  presence  "  that  she  was  not  bound  to  say  anything 
unless  she  liked,  and  that  if  she  had  anything  to  say  her  mistress  would  hfarher.'' 
A  statement  thereupon  made  by  the  prisoner  was  held  not  to  be  wseisiable  in 
evidence.— (8  C,  &  P.  733.)— fte^.  v.  Hewett,  1  Carr.  &  M.6d4. 

2.  (Statement  of  prosecutrix ,  on  indictment  for  rape,)  In  a  case  of  rape,  a  person 
to  whom  the  prosecutrix' made  a  statement  recently  after  the  offenoe,  iMty  be 
asked  whether  she  named  "a  person"  as  having  committed  it,. but  not  tchose 
name  she  mentioned.— (6  C.  &  P.  397  j  9  C.  &  P.  471.)— R*^.  v;Osb(n^e,  1 
Carr.  &  M.  622. 

3.  (Cross-examination,)  A  witness  for  the  prosecution  in  a  case  of  fel<iiiy  may  be 
asked  in  cross-examination,  whether  he  did  not  state  certain  facts. 
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EXECUTION. 

U  {JJfm  dmrum  order,  wnder  \hi%  Vict,  e*  110>  $.  18,)    Writs  of  execution  on 
, ,  decsees  and  orders  of  coucts  of  equity  under  \  h2  Vict.  c«  110,  s.  IB,  must  issue 
r  ,  fio^  of  th^  court  in  which  such  decrees  and  orders  are  made,  and  cannot  be 
Awaided  by  a  court  of  law.^.Ste»d/ard  ▼.  Bobin$on,  3  Man.  &  G.  407. 

2.  {Under  1  &  2  Vict,  c.  110,  t.  18,  for  costs,)  Costs  having  been  taxed  upon  a 
rule  of  Court,  the  Court  refused  to  make  an  order  upon  the  party  to  pay  the  ascer- 
tained amount,  to  found  an  execution  under  1  &  2  Viet.  c.  110,  s.  18. 

SembU,  that  execution  might  issue  for  the  amount  of  the  ailocatur  without  such 
order.— fl(wf«o«  v.  Patterson,  5  Scolt,  N.  R,  76. 

ilXTKNT, 

(Sher^ff'.'i.teturn  to,)  The  sheriff  having  returned  to  an  extent  that  he  had  seized 
money  into  die  hands  of  the  Queen,  and  it  appearing  that  the  money  was  in  the 
handa  of  the  aeoountant^general  in  bankruptcy*  the  Court  made  an  order  absolute 
f^r  the  aheriff.to  pay  over  the  money,  hut  lefused  to  make  the  accountant-general 
in  ^^ankfuplcy  a  party  to  the  order.  The  sheriff  having  applied  to  the  Court  of 
ReiM«w  fof  an  order  for  the  accountant-general  in  bankruptcy  to  pay  over  the 
money  to  htm,  the,  order  was  refused,  on  the  ground  that  the  sheriff  had  no  locus 
>  stS9di  in  that  Court.  The  Court  of  Exchequer  afterwards  discharged  the  common 
order  on  the  sheriff.— 1?«^.  y.  Austin,  10  M.&  W.  691 ;  2  D.  P.  C.  (N.  S.)  468. 

PACTOK. 

(Pledge  tf  deck  voarrants  by,)  To  an  action  of  trover  for  sixteen  bales  of  silk,  the 
defendant  pleaded,  first,  not  guilty ;  secondly,  that  the  plaintiffs  were  not  pos- 
sessed ;  thirdly,  as  to  four  bales,  that  IX  A.  6c  Co.  were  the  factors  and  agents 
of  the  i^untlffs;  that  at  the  time  of  the  delivery  of  the  dock- warrants  thereinafter 
meiAioned;  the  four  bales  of  silk  were  deposited  in  the  warehouse  of  St.  Kathe- 
rmxts  ']>ocic  Company ;  and  the  said  D.  A.  &  Co.  were  before  and  at  the  time  of 
iIk  pledge  and  delivery  of  the  dock  warrants  thereinafter  next  mentioned,  as  such 
factors  and  agents,  entrusted  by  the  plaintiffs  with  and  vete  then  in  possession  of 
fear  dock  .warrants  for  the  delivery  of  the  said  four  bales  of  silk;  that  D.  A.  & 
iCoi',  foiag-  eo  intrusted  with  and  in  possession  of  the  said  dock  warrants,  applied  to 
the  defendant  for  the  loan  and  advance  of  1900/.  upon  the  pledge  of  the  said 
four  bales  of  silk  as  a  security  for  the  re-payment  of  the  said  sum  of  money,  and 
thereupon,  to  wit,  on  the  7th  October,  1836,  it  was  agreed  between  the  defendant 
and  D.  A.'&  Co*  that  D.  A.  &  Co.  should  pledge  with  the  defendant  the  said 
A)iir  bales  of  silk  as  a  security  fbr  the  said  sum  of  money  to  be  advanced  by  the 
defendant,  and' which  said  sum  of  money  the  defendant  then  agreed  to  advance 
to  D;  A.  &  Co.  upon  the  faith  of  the  said  dock  warrants ;  that  D.  A.  &  Co.  being 
so  intrusted  loith  and  in  possession  of  the  said  dock  warrants,  in  pursuance  of  the 
said agreewfeat  did  deliver  to  the  defendant  the  said  dock  wan'ants,  and  did  pledge 
Mith  the  defendant  the  said  four  bales  of  silk  as  a  security  for  the  said  sum  of 
money,  and  whidh  said  sutn  of  money  the  defendant  did  then  and  there  advance 
and  lend  to  the  said  D,  A,  8f  Co,  upon  the  faith  of  the  said  four  dock  warrants,  and 
that  the  defendant  had  not  notice  that  D.  A.  &l  Co.  were  not  the  actual  and 
hoeAfide  proprivtora  of  the  said  four  bales  of  silk,  6(c.  To  this  plea  the  plaintiffs 
replied,  that  the  drftndatt  M  not  admnee  or  lend  to  D,  A,  ^  Co,  the  sum  of  1900/. 
tt^Mm  the  faith  of  the  said  dock  warrants  in  that  plea  mentioned,  in  manner  and 
form  as  in  that  plea  alleged. 
The  fourth,  fifth,  and  seventh  pleas,  as  ia  fourteen  bales  and  sixteen  bales  re- 
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speetivelyi  were  aimilac  to  the  third,  and  similar  replication  was  pleaded  to  each 
of  them  as  to  that  plea. 

The  sixth  and  eighth  pleas  justified  the  detaining  of  the  silks  in  pleas  respec- 
tively mentioned  upon  a  pledge  by  D.  A.  &  Co.,  under  the  provisions  of  the 
third  section  of  the  Factors'  Act«  6  Geo,  4,  c.  94«  the  pleas  alleging  that  the 
plaintiffs  before  and  at  the  time  of  the  pledge  were  indebted  to  D.  A.  &c  Co.  as 
their  factors  and  agents,  in  a  sum  which  was  still  unpaid,  and  for  which  they 
had  a  lien  on  the  silks,  and  that  D.  A.  &  Co.  pledged  the  same  to  the  defendant 
as  a  security  for  money  then  due  to  him  from  them.  The  replications  to  these 
pleas  denied  that  the  plaintiffs  were  indebted  to  D.  A.  &  Co.  At  the  trial  it 
appeared  that  the  four  warrants  mentioned  in  the  third  plea  were  on  the  7th 
October  delivered  by  D.  A.  &  Co.  to  the  defendant  in  exchange  for  other  warrants 
belonging  to  other  persons  upon  which  previous  advanocs  had  been  made  by  him 
to  them,  «o  further  adva^e  being  made  on  that  occasion :  Held,  that  this  was 
not  a  pledge  within  the  proteetion  of  the  second  section  of  the  6th  Geo.  4,  c.  94, 
and  consequently  the  plaintiffs  wefe  entitled  to  a  verdict  upon  that  issue. 

As  to  the  fourth  issue,  it  appeared  that  ten  dock  warrants  were  handed  by  D. 
A.  &  Co.  to  the  defendant  on  Monday  the  17th  October,  paisuant  to  an  agree- 
ment to  that  effect,  as  a  security  for  a  sum  of  3(XKM«,  which  he  had  advanced  to 
them  on  the  15th  \  and  as  to  the  fifth  issue,  the  two  other  wananta  were  in 
a  like  manner  handed  by  D.  A.  &  Co.  to  the  defendant  on  Monday  the  24th 
as  a  security  for  2000/.  advanced  to  them  on  the  22d,  none  of  tlim  v^mntt 
having  been  in  existence  until  the  dat/t  on  which  they  were  respectively  delivered 
to  the  defendant}  and  as  to  the  seventh  issue  the  question  was,  whether 
the  defendant  was  entitled  to  retain  the  whole  sixteen  warrants  as  a  security 
for  advances  of  1400/,  and  ^00/.  made  on  the  6tb  and  10th  November  upon 
the  warrants  then  in  the  defendant's  hands :  Held,  the  allegation  in  each  of 
these  pleas,  that  the  factors  were  at  the  time  of  the  respective  pledges  intrusted 
with  and  in  possession  of  the  several  dock  warrants  upon  which  the  advances  were 
alleged  to  have  been  made,  being  a  material  allegation  and  not  traversed,  was  for 
the  purpose  of  each  of  these  pleas  admitted,  so  as  to  require  no  evidence  on  the 
part  of  the  defendant  to  sustain  it,  and  to  admit  of  none  on  the  plaintiffs'  part  to 
controvert  it,  and  consequently  that  the  defendant  was  entitled  to  the  verdict 
upon  those  three  issues* 

As  to  the  sixth  and  eight  issues,  the  jury  giving  the  plaintifia  credit  in  the  ac- 
count for  monies  received  by  D.  A.  &  Co.  on  two  former  wntbgful  pledges  of  the 
plaintifib'  goods,  found  that,  at  the  times  of  the  respective  pledges  to  Uie  defen- 
dant the  plaintififs  were  not  indebted  to  their  factors,  and  accordingly  returned  a 
verdict  for  the  plaintiffs  upon  those  two  issues*  The  Court  refused  to  disturb  that 
verdict, 

3at  conceiving  that  the  justice  of  the  case  required  that  the  plaintiffs  should 
have  an  opportunity  to  put  in  issue  the  possession  of  the  factors  and  their  being 
intrusted  with  the  dock  warrants  at  the  time  the  respective  pledges  were  made, 
the  Court  gave  them  the  option  of  amending  their  replication  and  going  to  a  new 
trial  on  payment  of  co9U.---(6  M.  &  W.  572}  9  M.  &  W.  647.)— 6<mx)  v. 
Stewart,  5  Scott,  N.  R.  1. 

FALSE  PRETENCES. 

The  defendant  falsely  stated  to  the  prosecutor  that  he  was  Mr.  H.,  who  had  cured 
a  female  at  the  Oxford  Infinnary,  and  thereby  induced  the  prosecutor  to  buy  for 
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68,  a  botU«  QontaioiBg  ft  liquid  whteh  lie  Mid  would  cur*  iba  aye  ai  (bo  proMtu- 
tor's  child  :  Held,  a  false  pretence  within  the  7  &  8  Geo.  4,  c  29,  s.  fi8.— Itfg. 
▼.  maimifiMid,  1  Gair.  &  M.  S&l. 

FELONIOUS  DEMOLITION. 

1.  Upon  an  indictment  on  the  7  &  8  Geo.  4,  c.  30,  s.  8,  for  the  felonious  demolition 
of  a  house  by  rioting,  it  is  a  sufficient  demolishing  if  the  house  be  so  far  destroyed 
as  to  be  no  longer  a  dwelling ;  and  the  fact  that  the  rioters  left  a  chimney  stand- 
ing will  make  no  difference. — Ueg,  v.  Langford,  1  Carr,  &  M.  602. 

2.  A  demolition  by  fire  is  within  the  statute. — Ueg.  v.  Harris,  1  Carr.  &  M.  661. 

FOREIGN  TRADE. 

{Authority  of  iuptriniMdtntt  of  trade  at  Chin^-^PUading,)  DeclaratioB  on  an 
atBumpiit  of  the  deHendantsto  deKver  goads  of  the  pluntiffsat  the  pari  of  GtQton, 
all  and  every  dangers  and  accidents  of  the  seas  and  navigation  of  what  nature  or 
kind  soever  excepted,  unto  certain  persons,  to  wit,  Messrs.  E.  &  Co.;  that  the  de- 
fendants received  the  goods  on  board  their  ship,  but,  disregarding  their  promise, 
did  not  nor  would  deliver  or  cause  to  be  delivered  the  said  goods  at  the  port  of 
Canton,  &c.,  although  not  prevented,  &c.  &c.  Flea,  that  after  the  making  of  the 
promises,  &c.  the  ship  of  the  defendants  proceeded  on  its  voyage  to  Canton,  and 
within  a  reasonable  time  the  said  ship,  with  the  plaintiff's  goods  on  board, 
arrived  near  to  the  said  port  of  Canton,  to  wit,  on  the  high  seas  there  adjacent ; 
and  that  afterwards  certain  persons,  being  officers  of  our  Lady  the  Queen,  duly 
authorized  in  that  behalf,  and  then  ezeroisiog  the  power  of  her  Majesty's  govern- 
ment there,  to  wit,  one  C.  E.,  then  being  chief  superintendent  of  the  trade  of  her 
Majesty's  subjects  to  and  from  the  dominions  of  the  Emperor  of  China,  accord- 
ing to  the  statute  (2  &  8  Will.  4,  c.  93,  ss.  5  and  6),  and  one  3.,  then  being 
captain  of  H.  M.  ship  Volage,  and  then  being  the  commander  of  her  Majesty's 
naval  forces  there,  did,  for  divers  good  and  sufficient  and  lawful  causes  and  rea- 
sons, forcibly  interrupt  the  said  ship  from  further  proceeding  on  its  said  voyage 
to  Canton,  and  did  prohibit,  prevent  and  discharge  the  said  ship  from  proceeding 
to  Canton  aforesaid,  and  did,  by  virtue  of  the  powers  and  authority  committed  to 
them,  and  by  means  of  her  Majesty's  naval  forces,  and  by  the  force  and  duress 
thereof,  forcibly  constrain  and  compel  the  said  ship,  and  from  thence  continually 
have  constrained  and  compelled  her,  not  to  proceed  to  Canton  aforesaid,  and 
thereby  prevented  the  defendants  fiom  dehvering  the  said  goods  at  Canton  afore- 
said. 

Held,  on  special  demurrer,  that  the  plea  was  bad,  for  that  it  did  not  suffioiently 
disclose  the  lawful  authority  of  C.  E.  and  S.,  as  the  chief  superintendent  of  trade, 
and  as  commander  of  her  Majesty's  naval  forces,  to  prohibit  or  prevent  the  ship 
from  proceeding  to  Canton ;  and  that  although,  by  stat.  3  &  4  Will.  4,  c.  93, 
s.  5,  the  king  is  authorized  to  appoint  superintendents  of  trade  in  China,  and  by 
8. 6  his  Majesty  in  council  may  issue  orders  and  comnussions  to  give  the  super- 
intendent powers  over  the  trade  of  British  subjects  in  any  part  of  the  Chinese 
dominions,  yet  that  the  exercise  of  that  authority  not  being  stated,  it  could  not  be 
inferred  in  favour  of  the  defendants,  so  as  to  dissolve  or  suspend  the  contract— 
Imns  v.  Hutton,  2  D.  P.  C.  (N.S.)  600. 

FORGERY. 

1«  (Hequtittfor  good**)  If  the  course  of  dealing  between  A.  &  B,  is  that  A*  shall 
yrite  the  names  of  persons  in  a  list,  with  a  sum  against  each  'name,  on  sight  of 
which  6<  shall  furnish  goods  on  A.'t  credit  to  each  of  those  personsi  to  the  amount 
set  against  his  name,  such  list  is  a  request  for  the  delivery  of  goods,  the  fraudu- 
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lent  alteration  of  which  is  indictable  as  forgery.— A«;*  v.  WaUen,  1  Carr.  & 
M.  588. 

2.  (Order  for  the  payment  of  money,)  D,  was  in  the  habit  of  baying  bones  for  F., 
and  of  drawing  on  F.  for  the  price  before  be  delivered  the  bones.  The  defendant 
forged  D.'s  name  to  a  letter  to  F.,  asking  for  3/.,  and  stating  that  he  had  bought 
a  large  quantity  of  bones.  F.  did  not  then  owe  D.  any  money :  Held,  that  this 
was  not  an  order  for  the  payment  of  money,  within  the  stat.  1  Will.  4,  c.  66, 
s.3,^Reg,  V.  Robertty  1  Carr.  &  M.  652. 

FRIENDLY  SOCIETY. 

(Action  on  promUtory  note  given  to.)  Under  5  &  6  Will.  4,  c.  23,  s.  8,  no  action 
is  maintainable  by  the  treasurer  for  the  time  being  of  a  friendly  society»  upon  a 
note  given  him  to  secure  a  loan  from  the  society,  but  his  sdle  remedy  is  by  pro- 
ceeding before  a  magistrate,  as  therein  directed.  (8  Bing.  394 ;  6  Ad.  &  £.  952.) 
—-Timnu  v.  Williams,  2  G.  &  D.  621. 

GAMING. 

(Horse-race,  when  legaL)  Since  the  repeal  of  the  stat.  13  Geo.  2,  c.  19,  a  horse- 
race for  money  given  by  third  persons,  by  way  of  prize,  is  not  illegal. 

The  stat.  16  Car.  2,  c.  9,  does  not  prohibit  all  gaming,  but  only  such  as  is 
fraudulent  or  excessive, 

A  horse-race  for  a  sweepstakes  of  2/.  each  is  not  within  the  2d  section  of  the 
9  Anne,  c.  14,  nor,  as  it  seems,  within  the  5th  section ;  there  not  being  any  loser 
to  the  amount  of  102. 

Semble,  that  by  the  stat.  9  Anne,  c.  14,  not  only  the  security  given  for  a  gaming 
debt,  but  the  contract  itself  was  avoided ;  but  at  all  events  this  must  be  taken  to 
be  the  case  since  the  stat.  5  &  6  Will.  4,  c.  41. — Applegarth  v.  Colley,  10  M. 
&  W.  723. 

GAOLER. 

(Detention  of  dead  body  by.)  Where  a  gaoler  refused  to  deliver  up  the  body  of  a 
person  who  had  died  whilst  a  prisoner  in  execution  in  his  custody,  to  the  execu- 
tors of  the  deceased,  unless  they  would  satisfy  certain  claims  made  against  the 
deceased  by  the  gaoler,  the  Court  of  Queen's  Bench  issued  a  mandamus  peremp- 
tory in  the  first  instance,  commanding  that  the  body  should  be  delivered  up  to  the 
executors. — B^g,  v.  Fox,  2  Q.  B.  246.  And  his  act  was  held  indictable.  Rtg. 
Scott,  id.  248,  note. 

HARD  LABOUR.     See  Indictment,  1. 

HIGHWAY. 

1.  (Duties  of  surveyor.)  Tbe  defendants,  who  were  magistrates,  directed  the 
plaintiff,  a  surveyor  of  highways,  to  remove  a  certain  nuisance  from  the  highway, 
and  to  fence  a  pit  that  was  dangerous,  and,  on  his  neglecting  to  do  so,  convicted 
him  in  a  penalty  for  having  **  wilfully  neglected  his  duty  in  not  removing,  or 
causing  to  be  removed,  certain  nuisances  in  and  upon  a  certain  highway  in  the 
said  parish,  &c.  and  not  duly  guarding  a  dangerous  pit  lying  on  the  said  high- 
way :  Held,  that  the  conviction  was  not  warranted  by  the  20th  or  73d  section  of 
the  Highway  Act,  5  &  6  Will.  4,  c.  50,  and  that  it  could  not  be  supported. — 
Morgan  v.  Leach,  2  D.  P.  C.  (N.  S.)  558. 

2.  (Levying  of  subsidiary  highway  rate  by  commissioners  under  local  act.)  By  a 
local  act  for  the  improvement  of  the  town  of  Bedford  (43  Geo.  3,  c.  czxviii.),  the 
commissioners  therein  mentioned  were  invested  (by  s.  37)  with  all  the  powers, 
provisions  and  authorities,  and  were  to  be  in  the  receipt  and  possession  of  all  cMn- 
positions,  rates,  &c.  granted  by  the  13  Geo.  3,  c.  78,  and  the  surveyors  to  be 
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appointed  by  the  commissloQers  were  to  have  the  same  powers  of  demanding, 
collecting,  and  recovering  payment  of  such  compositions,  &c.  as  under  that  act. 
By  8»  39^  tke  then  sinryeyors  of  the  highways  within  the  ambit  of  the  act  were,  on 
«  day  to  be  appointed  by  the  commissioners,  to  produce  to  them  their  accounts* 
and  to  pey  oner  all  bakinces  in  their  hands  to  the  treasurer  of  the  commissioners, 
and  dkaiceforvard  their  office  was  to  be  determined.  By  s.  50,  the  commission- 
em  were  emp6wered,  in  order  to  raise  money  for  carrying  the  purposes  of  the  act 
into  execution,  to  lay  one  or  more  rate^  onee  in  every  year,  or  oftener  if  necessary, 
on  all  houses,  shops,  &c.  within  the  town,  so  as  such  rates  shonld  not  exceed  Zd, 
in  the  pound  in  a  year  on  their  yearly  value.  By  a  subsequent  act,  60  Geo.  3, 
€.  Ixxxii.;,  recldng  that  the  commissioners  had  borrowed  considerable  suns  of 
money  on  the  rates,  and  that,  they  wexe  inadequate  to  the  purposea  of  the  act,  the 
power  of  rating  houses*  shops,  &c.  was  extended  from  8d.  to  Ix.  in  the  pound  ia 
the  year. 

Held,  that  the  commissioners  had  no  power,  in  case  the  rates  so  levied  proved 
insufficient  for  the  purpose  of  the  act,  to  levy  a  subsidiary  rate  by  application  to 
be  made  to  the  justices  by  the  surveyor,^  under  the  13  Geo.  3,  c.  78,  s.  4& — 
Higgini  V.  Green,  10  M.  &  W.  703. 

HORSE-RACE.    See  Gaming. 

HOUSEBREAKING. 

(Local  description.)  An  indictment  for  breaking  into  a  warehouse  and  stealing 
goods  therein,  stated  the  offence  to  have  been  committed  "  in  the  parish  of  St. 
Peter  the  Great,  in  the  county  of  Worcester.''  In  fact  a  part  only  of  the  parish 
waa  in  the  county  of  Worcester :  Held,  that  the  indictment  could  be  supported 
for  the  simple  larceny  only.^Eeg,  v.  Brookes,  1  Carr.  &  M.  543. 

And  see  Burglary. 

INDICTMEOT*. 

1.  (E^r  having  ih  ppsieiaim  naval  itores-^Hard  tahour.)  1.  An  indictment  under  the 
39  fit  40  Geo.  3,  e.  39,  alleged  that  A.,  on  the  19th  day  of  May,  1842,  not  being 
a  contractor,  &<i^  had  In  his  possession  certain  naval  stores:  Held,  that  the  date 
given  applied  to  the  allegation  that  A.  was  not  a  contractor,  as  well  as  to  the 
allegation  that  he  had  possession  of  the  stores,  and  therefore  that  it  was  sufficiently 
averred  that  he  was  not  a  contractor  at  the  time  of  such  possession.  2.  The 
oflfence  charged  in  this  indictment  is  not  punishable  with  hard  labour.  3.  Where 
a  person  has  been  erroneously  sentenced  at  quarter  sessions  to  imprisonment  and 
bard  labewr,  this  Court,  after  reversiiag  the  judgment  in  error,  has  no  alternative 
but  to  diaehaige  the  ^tkowr^^Silversides  v.  The  QiLeen,  2  G.  &  D.  617. 

2.  {Forventpiraey,  when  too  general,)  An  indictment  for  a  conspiracy  to  obtain 
goods-  by  fotsd  pretences,  did  not  state  whose  property  the  goods  were  which  it 
was  the  ^ect  of  the  conspiracy  to  obtain :  Held,  bad  in  arrest  of  judgment. 
2  B.  fit  Aid.  201 ;  1  M.  &  Rob.  402 ;  9  Ad.  &  E.  686;  10  Ad.  &  E.  34.)— 
B«8^  n  P«rfc*f ,  2  G.  &  D.  709. 

3.  (^Stateihent  of  property  in  goods  stolen  from  a  dead  body,)  A  chattel  was  stolen 
from  the  pocket  of  A.,  as  his  dead  body  lay  in  a  road,  in  the  diocese  of  W.  His 
last  place  of  abode  was  in  the  diocese  of  G.,  but  there  was  evidence  that  he  had 
left  it  to  come  to  live  in  the  diocese  6f  W. :  Held,  that  this  was  sufficient  to  sus- 
tain a  count  ♦aybg'  tlie  property  in  the  Bishop  of  W.— Re^.  v.  Tippin,  1  Carr.  6t 
M.  546. 
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4.  {Far  astault  with  intent  to  rob,)  An  indictment  charging  that  the  defendant  in 
and  upon  A.  B.  feloniously  did  make  an  assault,  "  with  intent  the  monies,  goods 
and  chattels  of  the  said  A.  B.,  from  the  person  and  against  the  will  of  the  said 
A.  B.,  then  and  there  feloniously  and  violently  to  rob,  steal,  take  and  carry  away, 
against  the  form  of  the  statute,"  &c.  is  good. — Reg,  v.  Huxley,  1  Carr.  &  M.  596. 

And  see  Embezzlement;  Housebreaking;  Perjury. 

INFANTICIDE. 

If  a  child  has  been  wholly  produced  from  the  body  of  its  mother,  and  have  an  inde- 
pendent circulation,  the  wilful  killing  of  it  by  her  is  murder,  although  it  be  still 
atUched  to  her  by  the  umbilical  cord.  (5  C.  &  P.  539 ;  7  C.  &  P.  814.)— H«^« 
V.  Trilloe,  1  Carr.&  M.  660, 

INSOLVENT. 

I.  (Assignment  by,  when  void'-Evidenee — Certified  copies  of  vesting  order,  8^c.) 
Under  1  &  2  Vict.  c.  110,  s.  59,  a  voluntary  assignment  of  all  his  effects,  within 
three  months  before  the  imprisonment  of  the  assignor,  is  fraudulent  and  void, 
though  made  for  the  benefit  of  all  his  creditors.  (7  Ad.  &  £.  869 ;  4  Scott,  N . 
R.  234.;  Certified  copies  upon  parchment  of  the  vesting  order,  and  of  the  ap- 
pointment of  assignees,  purporting  to  be  sealed  with  the  seal  of  the  Insolvent 
Court,  and  to  be  certified  by  the  deputy  of  the  provisional  assignee  as  follows : — 
*'  G.C.,  deputy  for  the  provisional  assignee,  in  whose  custody  such  order  is,**  are 
sufficient  proof  of  such  orders,  without  proof  of  the  appointment  of  the  deputy 
either  generally,  or  that  he  was  deputy  for  the  purpose  of  making  such  copies. — 
Jackson  v.  Thompson,  2  G.  &  D.  598. 

2.  (Bill  of  sale  given  by,  when  valid,)  To  a  declaration  in  trover  by  the  assignees 
of  an  insolvent,  the  defendant  pleaded  that,  before  the  insolvent's  imprisonment, 
he  discounted  for  insolvent  a  bill  of  exchange,  payable  one  month  after  date,  and 
that  to  secure  payment  of  the  bill,  the  insolvent  executed  a  bill  of  sale  of  the 
goods  in  question  to  the  defendant,  by  which  the  insolvent  covenanted  that  in 
case  of  his  default  in  paying  the  bill  of  exchange  the  defendant  should  have  the 
goods  as  his  absolute  property.  The  plea  then  stated  that  the  bill  of  exchange 
was  not  paid  when  it  became  due,  and  that  thereupon  and  before  the  insolvent's 
imprisonment,  the  defendant  took  possession  of  the  goods,  and  converted  them. 
The  defendant  replied,  that  the  defendant  had  sold  the  goods  after  the  insolvent's 
imprisonment  had  commenced,  and  relied  upon  1  &  2  Vict.  c.  110,  s.  61,  which 
enacts,  that  no  person  shall,  after  the  commencement  of  the  imprisonment  of  the 
insolvent,  "  avail  himself"  of  any  bill  of  sale  given  by  the  insolvent,  "  either  by 
seizure  and  sale  of  the  property  of  such  prisoner,  or  by  the  sale  of  such  property 
theretofore  seized,'*  but  that  any  person  to  whom  any  sum  of  money  shall  be  due 
in  *'  respect  of  such  bill  of  sale"  may  be  a  creditor  for  the  same  under  the  act. 
Held,  that  the  plea  was  good,  as  by  the  terms  of  the  bill  of  sale  the  defendant  had 
become  an  absolute  owner  of  the  goods  on  insolvent's  failure  to  pay  the  bill  of 
exchange  before  the  imprisonment,  and  the  sale  after  the  imprisonment  had  been 
made  by  virtue  of  such  ownership,  and  not  of  the  bill  of  sale ;  and  therefore  the 
defendant  had  not  "  availed  himself"  of  the  bill  o^  sale  within  the  meaning  of 
the  section.— Hunt  v.  Robins,  2  G.  &  D.  646. 

3.  (Fraudulent  omission  from  schedule,  when  indictable.)  The  wilful  and  fraudu- 
lent omission  by  an  insolvent  of  sums  of  money  from  his  special  balance  sheet  is 
not  indictable  under  the  \  &l2  Vict.  c.  110,  s.  99.  That  enactment  applies  only 
to  cases  where  the  omission  would  afiect  the  interest  of  creditors,  and  not  where 
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it  is  merely  an  omission  of  money  received  and  subsequently  expended.— i2<>^.  v. 
Mamer,  1  Carr.  &  M.  628. 

INTERPLEADER  ACT. 

{Jurudiciion  at  to  costs  in.)    A  judge's  order  imposing  costs  in  the  matter  of  an 

interpleader  order  beard  at  chambers  may  be  reviewed  by  the  Court. — Teggin  v. 

Langford,  10  M.  &  W.666;  2  D.  P.  C.  (N.  S.)  467. 

JOINT  STOCK  COMPANY. 

{Execution  against,)  The  statute  4  &  5  Vict.  c.  Ixzzix,  enables  the  "  Patent  Roll- 
ing and  Compressing  lion  Company"  to  sue  and  be  sued  in  the  name  of  their 
secretary;  and  enacts,  that  every  judgment,  &c.  shall  and  may  be  lawfully  exe- 
cuted against,  and  have  the  like  effect  upon,  the  person  and  estate  of  every  indi- 
vidual shareholder,  as  if  he  had  been  by  name  a  party  to  the  proceedings :  pro- 
vided, that  no  execution  against  any  person  being  or  having  ceased  to  be  a 
shareholder  shall  be  issued  without  leave  first  granted  by  the  Court  in  which  the 
the  judgment,  &c.  shall  have  been  obtained,  upon  a  motion  in  open  Court,  and 
after  notice  of  such  motion  given  to  the  person  to  be  charged  : — Held,  that  such 
execution  could  not  be  issued  against  an  individual  ishareholder  merely  on  motion, 
but  that  there  must  also  be  a  previous  scire  facias. 

Held,  also,  that  such  execution  might  be  had  upon  a  judgment  in  an  action 
brought  against  the  secretary,  for  work  done  for  the  company,  on  his  order,  before 
the  passing  of  the  zcU^CUnoes  v.  BretteU,  10  M.  &  W.  506;  2  D.  P.  C.  (N- 
S.)  528. 

JOINT  STOCK  BANKING  COMPANY. 

1.  Individiial  member  of,  not  suable — Pleading,)  The  creditor  of  a  banking  co- 
partnership, established  and  carrying  on  business  under  the  statute  7  Geo.  4,  c. 
46,  cannot  sue  an  individual  member  of  the  company  for  his  debt,  but  must  pro- 
ceed against  the  public  officer,  pursuant  to  the  ninth  section  of  that  act : — at 
least,  where  it  appears  that  there  is  a  public  officer,  and  that  he  is  within  the 
jurisdiction. 

Therefore,  a  plea  to  an  action  against  an  individual  member  of  the  company, 
which  stated  that  the  causes  of  action  accrued  against  a  certain  banking  copart- 
nership established  under  the  7  Geo.  4,  c.  46,  and  not  otherwise,  of  which  co- 
partnership the  defendant  was  a  member;  that  the  causes  of  action  accrued 
against  the  defendant  as  such  member  and  not  otherwise ;  that  S.  B.  and  W.  D. 
bad  been  duly  appointed  and  registered  pursuant  to  the  statute,  as  public  officers 
of  the  copartnership,  to  sue  and  be  sued  on  behalf  of  the  same,  and  that  the  said 
persons,  so  being,  and  being  duly  nominated  and  appointed  and  registered  as  such 
public  officers,  at  the  time  of  the  commencement  of  the  suit,  were  living  and 
resident  in  England,  and  within  the  jurisdiction  of  the  Court,— was  held  a  good 
answer  to  the  action. 

Such  a  plea  is  properly  pleaded  in  bar,  and  not  in  abatement 

Held,  also,  that  the  plea  was  not  bad  as  amounting  to  an  argumentative  denial 
of  the  contract, for  that  it  admitted  that  the  defendant  contracted,  but  avoided  the 
effect  of  that  admission  by  the  statutable  exemption  from  an  action  in  his  favour*. 
— that  the  plea  need  not  state  that  the  public  officers  were  nominated  while  the 
company  carried  on  the  business  of  banking,  by  issuing  notes,  &c. ;  or  that  the 
causes  of  action  did  not  arise  against  the  defendant  in  his  character  as  a  banker. 

Held,  also,  that  the  plea,  taking  it  altogether,  sufficiently  alleged  that  the  two 

n2 
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persons  therein  mentioned  actnally  were  public  officers  of  the  company. — Steward 
V.  Greavei,  10  M.  &  W.  711 ;  2  D.  P.  C.  (N.  S.)  485. 
2.  {'Embezzlement  f rem,)    A  clerk  of  a  joint  stock  banking  company  established 
under  the  statute  7  Geo.  4^  c.  46,  may  be  convicted  of  embezzling  the  money  of 
the  company,  though  he  is  a  shareholder. — Reg,  v.  Atkinson,  1  Carr.  &  M.  525. 

JUDGMENT. 

1.  (Entry  of  incipitur —Summons,  where  it  is  a  stay  of  proceedings,)  In  debt,. the 
aggregate  of  the  sums  claimed  in  the  declaration  was  1500/.  The  defendant 
suffered  judgment  by  default.  The  incipitur  in  the  master's  book  showed  a 
judgment  signed  for  the  sum  demanded,  and  a  fi.  fa.  issued  directing  the  sheriff 
to  levy  514/.  16«.  debt,  and  8/.  14«.  costs.  The  sheriff  sold  on  the  11th  March. 
On  the  14th  an  order  was  made,  at  the  instance  of  the  sheriff,  for  an  issue  under 
the  Interpleader  Act,  the  proceeds  of  the  levy  being  claimed  by  the  assignees  of 
the  defendant,  against  whom  a  fiat  issued  on  the  7th.  On  the  15th  Ihe  assignees 
took  out  a  summons,  calling  on  the  plaintiff  to  show  cause  on  the  16th  why  the  fi. 
fa.  should  not  be  set  aside  for  irregularity,  inasmuch  as  it  varied  in  the  mandatory 
part  of  the  judgment.  This  summons  not  being  attended  to  by  the  plaintiff,  a  second 
was  taken  out,  returnable  on  the  19th.  In  the  meantime  the  plaintiff  made  up 
and  carried  in  the  judgment  roll,  taking  judgment  for  514/.  16s.  debt  and  8/.  45. 
costs,  and  enteiing  a  remittitur  as  to  the  residue.  The  judgment  roll  was  pro- 
duced at  the  return  of  the  second  summons ;  but  Lord  Denman  made  an  order 
for  setting  aside  the  writ,  with  costs.    The  Court  rescinded  the  order. 

Semhle,  that  a  summons  served  after  judgment  signed  does  not  operate  as  a 
stay  of  proceedings. — PhiUips  v.  Birch,  5  Scott,  N.  R,  178. 

2.  {Charging  stock  under  1^2  Vict,  c,  1 10,  s,  14,  15.)  The  Court  has  jurisdiction 
to  review  an  order  absolute,  charging  stock  under  the  1  &  2  Vict.  c.  110,  s.  14  and 
15.  Such  order  may  be  made  conditionally  with  respect  to  stock  bequeathed  by 
will,  and  in  which  it  is  doubtful  whether  the  defendant  takes  a  beneficial  interest. 
^Fowler  V.  Churchill,  2  D.  P.  C.  (N.  S.)  562. 

JURY.    See  Practice  in  Criminal  Cases  ;  Writ  of  Trial,  2, 
JUSTICES  OF  THE  PEACE.    See  Notice  op  Action,  1,  2. 

LANDLORD  AND  TENANT.  ' 

1.  (Evidence  of  tenancy  from  year  to  year,)  In  debt  foi  rent,  stating  a  demise  of  a 
messuage,  &c.  by  the  plaintiff  to  W.  H.,  for  one  year,  and  so  on  from  year  to 
year  if  they  should  respectively  please,  at  the  yearly  rent  of  140/.,  payable  quar- 
terly, and  an  assignment  by  W.  H.  to  the  defendant,  the  plaintiff  proved  aa 
agreement  (signed  by  himself  only)  for  a  lease  of  the  premises  by  him  to  W.  H. 
for  seven  years,  at  140/.  a  year;  that  no  lease,  had  been  actually  executed,  but 
that  W.  H.  had  entered  into  possession  shortly  after  the  date  of  the  agreement, 
and  had  paid  two  quarters'  rent,  at  the  rate  of  140/.  a  year: — Held,  that  this  was 
sufficient  evidence  of  a  tenancy  from  year  to  year,  as  stated  in  the  declaration,  and 
in  which  W.  H.  had  an  assignable  interest. — Braythwayte  v.  Hitchcock,  10  M.& 
W.  494. 

2.  (Sale  by  landlord  under  distress.)  Quicre,  whether  a  landlord,  who  has  seized 
his  tenant's  hay  and  straw  under  a  distress  for  rent,  may  sell  it  subject  to  a  con- 
dition that  the  purchaser  shall  consume  it  on  the  premises,  according  to  the  custom 
of  the  country.     (8  M.  &  W.  419,)— Frusher  v.  Lee,  10  M.  &  W,  709. 

LARCENY. 

1.  A.  employed  B.  to  take  a  canal  boat  from  S.  to  E.,  paid  him  his  wages  in  ad- 
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vance«  and  gave  him  besides  tbree  sovereigns  to  pay  the  tonnage  dues.  B.  took 
the  boat  part  of  the  way,  paid  tonnage  dues  to  the  amount  of  2i.,  and  appropriated 
the  remaining  sovereign  to  his  own  use : — Held,  a  larceny. — Ueg,  v.  Gooie,  1 
Carr.  &  M.  582. 

2.  A  servant  was  sent  with  6s.  to  bay  twelve  hundred  weight  of  coals.  He  bought 
a  smaller  quantity,  for  which  he  paid  3s.  3ii.,  and  appropriated  one  of  the  shillings 
to  his  own  use  .-—Held,  a  larceny. — JReg.  v.  Beaman,  1  Carr.  &  M.  595. 

3.  The  prisoner  was  employed  by  the  prosecutor  to  drive  six  pigs  from  C.  to  U., 
not  being  otherwise  in  his  service.  On  the  way,  he  left  one  at  Mr.  M.'s  house, 
stating  that  it  was  tired,  and  told  the  prosecutor  he  had  done  so.  The  prosecutor 
desired  the  prisoner  to  go  and  ask  Mr.  M.  to  keep  the  pig  for  him.  Tlie  prisoner 
went  to  Mr.  M.'s,  and  sold  the  pig  to  him,  and  appropriated  the  money :  Held, 
no  larceny  of  the  pig. — Reg.  v.  Jmieif  1  Carr.  &  M.  611. 

4.  A.  delivered  a  waistcoat  to  the  defendant,  to  take  it  to  B.  to  be  washed.  The 
defendant  delivered  it  to  B.  as  his  own.  B.,  having  washed  it,  returned  it  to 
him,  and  he  converted  it  to  his  own  use  :  lleld,  no  larceny,  unless  at  the  time 
when  the  defendant  received  it  from  A.,  he  intended  to  steal  it — Reg,  v.  Emns» 
1  Carr.  &  M.  632. 

LIBEL. 

{Actionable  words.)  The  defendant  published  a  placard  stating  of  the  plaintiff,  who 
was  an  overseer  of  the  poor,  **  that  when  out  of  office  he  had  advocated  low  rates, 
and  when  in  office  had  advocated  high  rates,  and  that  he  (the  defendant)  would 
not  trust  him  with  5/.  of  his  property :"  Held,  that  these  words  were  actionable 
per  se,  without  any  innuendo. — Cheese  v.  Scales,  10  M.  6l  W.  488. 

LIMITATIONS.  STATUTE  OF. 

{Acknowledgment.y  A  letter  written  before  the  expiration  of  six  years  from  the  ac- 
cruing of  the  debt,  containing  the  following  passages,  held  to  take  the  case  out  of 
the  Statute  of  Limitations,  "  I  do  not  desire  that  you  or  any  one  of  my  creditors 
should  lose  what  I  owe  them, — on  the  contrary,  it  is  very  much  my  wish  not  only 
to  pay  my  debts,  but  interest  upon  them  if  I  can.  As  you  have  mentioned  to  Mr. 
Anderton  the  Limitations  Act,  I  answer  at  once  that  I  am  ready  to  put  it  out  of 
my  power  to  take  advantage  of  that  act,  and  will  immediately  give  you  my  note  to 
pay  the  amount  that  is  due  to  you.  To  pay  you  now  or  within  the  year  I  am 
utterly  unable.  I  really  have  not,  as  you  imagine,  received  600/.  for,"  &c.  "  It 
is  of  course  indispensable  that  the  exact  sums  I  owe  you  should  be  fixed,  whether 
you  accept  my  note  or  not."  (The  letter  then  stated  several  objections  to  the 
amount  of  the  claim.)  "  Under  these  circumstances  you  will  perhaps  state  what 
deduction  you  are  prepared  to  make,  and  I  shall  be  glad  if  it  be  such  as  wil| 
allow  me,  with  justice  to  my  other  creditors,  to  give  you  my  note  for  the  amount 
or  if  it  be  possible  to  borrow  the  amount  from  a  friend,  which  I  have  a  ho  pe  of 
doing,  and  wipe  the  account  entirely  out  of  your  books.  I  will  not  close  this 
letter  without  repeating  that  I  am  fully  sensible  and  thankful  for  the  forbearance 
you  have  shown;  but  I  cannot  move  a  step  in  the  way  to  give  you  satisfaction, 
aiui  do  justice  to  my  other  creditors,  until  the  sum  actually  due  to  you  be  ascer- 
tained."—Gardner  V.  M'Mahon,  2  G.  &  D.  593. 

And  see  Estate  Tail. 

LONDON,  CITY  OF. 

1.  (Customs  of^Right  to  support  a  party -wall — Award,  when  sufficiently  final.) 
The  declaration  stated,  that  the  plaintiff  was  in  possession  of  a  house  in  London, 
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in  which  he  carried  on  a  certain  trade,  and  the  defendants  of  a  house  next 
adjoining  the  plaintiff's  house;  that  the  defendants  were  purposing  to  pall 
down  their  said  house  and  also  seven  others  adjoining  and  near  thereto,  and  to 
erect  another  on  the  site  of  their  first- mentioned  house,  and  preparatory  to  their 
so  doing  erected  and  placed  a  certain  hoarding  in  front  of  their  said  houses  in  such 
a  manner  that  the  said  hoarding  inclosed  a  part  of  a  pohlic  footway  running  in 
front  of  the  said  house  of  the  plaintiff  and  defendants  respectively,  and  thereby  in 
part  obstructed  the  said  footway  and  the  approach  to  the  plaintiff's  house  and 
the  passage  of  persons  passing  and  repassing  on  foot  on  the  side  of  the  said  street 
on  which  the  plaintiff's  house  was  situate ;  that  the  defendants  afterwards  pulled 
down  their  eight  houses  and  erected  on  the  site  of  their  first-mentioned  house 
another  house  adjoioinj;  to  the  house  of- the  plaintiff;  yet  the  defendants,  con- 
triving, &c.  wrongfully,  &c.  injuriously  and  without  any  reasonable  or  probable 
cause,  delayed  and  retarded  the  pulling  down  of  the  said  eight  houses  and  re- 
building their  said  first-mentioned  house  for  an  unreasonable  long  time,  to  wit, 
three  years  after  they  so  erected  the  said  hoarding,  and  on  that  account  wrong- 
fully, wilfully  and  injuriously  kept  and  continued  the  said  hoarding  so  erected  and 
placed  as  aforesaid,  and  so  obstructing  the  said  footway  and  the  approach  to  th^ 
plaintiff's  said  house  as  aforesaid  for  a  long  and  unreasonable  time,  to  wit,  dec, 
whereby  customers  were  hindered  and  prevented  from  frequenting  the  plaintiff's 
house  in  the  way  of  his  said  business,  &c.*  And  the  defendants  further  con- 
triving, &c.,  by  their  agents  and  workmen  in  that  behalf,  behaved  and  conducted 
themselves  so  carelessly,  negligently  and  improperly  in  pulling  down  the  said 
first- mentioned  house  which  adjoined  the  said  house  of  the  plaintiff,  that  by  and 
through  the  carelessness,  negligence  and  improper  conduct  of  the  defendants  and 
their  agents  and  servants  in  that  behalf  in  pulling  down  the  said  first-mentioned 
house  of  the  defendants,  and  in  neglecting  to  use  reasonable  and  proper  pre- 
caution in  that  behalf,  divers  large  quantities  of  bricks,  tiles,  &c.  fell  from  the 
last-mentioned  house  into  and  upon  divers  parts  of  the  plaintiff's  house,  and 
upon  and  through  divers  skylights,  &c.,  breaking  the  glass  and  damaging  goods, 
&e.*  *  And  the  defendants  further  contriving,  &c.,  by  their  agents  and  work- 
men* in  that  behalf,  behaved  and  conducted  themselves  so  carelessly,  negligently 
and  improperly  in  and  about  digging  and  clearing  the  ground  for  the  foundation 
of  the  said  house  so  built  on  the  site  of  their  first-mentioned  house  as  aforesaid, 
and  in  and  about  underpinning  the  party-wall  between  that  house  and  the  house 
of  the  plainfiff,  and  in  and  about  removing  a  certain  part  of  the  said  party-wall, 
and  in  shoring  up  the  said  party- wall,  and  in  doing  other  works  to  the  said  party- 
wall  and  connected  therewith,  that  i)y  and  through  the  carelessness,  negligence 
and  unskilfulness  of  the  defendants  and  their  agents  and  workmen  in  the  pre- 
mises last  aforesaid,  the  said  party- wall,  and  all  the  walls,  floors,  &c.  of  the 
plaintiff's  house  greatly  sunk,  cracked,  &c.  and  the  house  was  damaged  and 
lessened  in  value,  &c. 

The  defendants  pleaded,  first,  not  guilty ;  secondly,  (as  to  so  much  of  the  de- 
claration as  related  to  the  keeping  and  continuing  of  the  hoarding  so  erected  and 
placed  as  in  the  declaration  mentioned,  and  so  obstructing  the  footway  and  the 
approach  to  the  plaintiff's  house  for  the  space  of  time  in  the  declaration  men- 
tioned,) that  from  time  whereof,  &c.  there  had  been  and  was,  and  from  thence 
hitherto  hath  been  and  still  is  in  the  city  of  London  a  certain  ancient  and 
laudable  custom  there  used  and  approved  of,  that  is  to  say,  that  if  any  person  or 
persons,  body  corporate  or  politic,  hath  or  have  at  any  one  time  or  times  during  the 
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time  aforesaid  had  occasioD  to  erect  or  pull  down  any  building  or  buildings  within 
the  said  city,  near  to  any  public  way  within  the  said  city,  and  hath  or  have  bad 
occasion  for  those  or  either  of  those  purposes  to  erect,  place  and  continue  any 
hoarding  in  such  manner  as  thereby  to  obstruct  oi  inclose  any  part  of  any  public 
way  within  the  city,  and  hath  or  have .  applied  to  the  Lord  Mayor  of  the  said 
city  for  the  time  being  for  his  permission,  licence  or  authority  to  erect,  place  and 
continue  such  hoarding  in  such  manner  and  for  such  purpose  or  purposes  as 
aforesaid,  such  Lord  Mayor  for  the  time  being  of  such  city  hath  during  all  the 
time  aforesaid  had  full  and  free  power  and  authority  to  authorize,  license  and 
permit,  and  hath  lawfully  authorized,  licensed  and  permitted,  and  been  used 
and  accustomed  to  license,  authorize  and  permit  such  person  or  persons,  body 
corporate  or  politic,  to  erect,  place  or  continue  such  hoarding  for  such  purpose 
or  purposes  aforesaid,  and  of  such  dimensions,  and  in  such  manner,  and  for  such 
time  or  times  as  he  hath  thought  reasonable  or  proper  for  such  purpose  or  pur- 
poses, and  the  person  or  persons,  body  corporate  or  politic,  so  applying  and 
having  obtained  such  permission,  licence  or  authority  as  aforesaid,  hath  and  have 
during  all  the  time  aforesaid  lawfully  and  of  right  erected,  placed  and  continued, 
and  been  used  and  accustomed  of  right  to  erect,  place  and  continue  for  such 
purpose  or  purposes  in  any  such  public  way,  so  as  to  inclose  or  obstruct  the 
same,  such  hoarding  in  such  manner  and  of  such  dimensions,  and  for  such  time 
or  times,  as  he  or  they  have  been  authorized,  licensed  and  permitted  to  do  by  the 
said  Lord  Mayor  for  the  time  being  of  the  said  city  as  aforesaid,  except  so  far  as  • 
such  custom,  power  or  authority  hath  been  affected  by  the  statute  57  Geo.  3, 
c.  zxix.  The  plea  then  proceeded  to  justify  the  placing  and  continuing  the 
hoarding  under  licence  from  the  Lord  Mayor  and  from  the  surveyor  of  pavements 
under  the  act  referred  to.  To  this  plea  defendants,  protesting  that  there  was  not 
nor  is  such  custom  as  in  that  plea  mentioned,  replied  de  injuria. 

At  the  trial  a  verdict  was  taken  for  the  plaintiff,  by  consent,  subject  to  the 
award,  order,  arbitrament,  final  end,  and  determination  of  a  barrister,  who  was 
by  the  order  of  nisi  prius  empowered  to  direct  "  that  a  nonsuit  should  be  entered, 
or  that  a  verdict  should  be  entered  for  the  plaintiffs  or  defendants,  as  he  should 
think  proper,  and  who  was,  at  the  request  of  either  party,  to  state  any  point  of 
law  upon  the  face  of  his  award  for  the  opinion  of  the  Court :  Held,  first,  that 
the  charge  in  the  declaration  between  *  and  **,  not  being  of  mere  omission,  but 
of  positive  carelessness,  inducing  injury  to  the  plaintiff,  constituted  a  good  cause 
of  action  ;  secondly,  the  issue  on  the  second  plea  being  found  for  the  defendants : 
Held  (on  motion  for  judgment  non  obstante  veredicto),  tliat  there  was  nothing 
unreasonable  in  the  custom  therein  alleged,  and  that  the  plea  was  sufficiently 
proved  by  the  production  of  the  licence  from  the  Lord  Mayor,  for  the  erection 
before  the  defendant's  premises  of  "  a  hoard,  containing  in  front  sixty-four  feet, 
projecting  from  the  same  four  feet,  and  to  continue  four  weeks,"  and  a  licence 
from  the  surveyor  of  the  pavements  "  to  erect  and  continue/our  hoard*  in  manner 
and  for  the  time  above  mentioned/'  Thirdly,  that  it  was  not  iucumUent  on  the 
arbitrator  to  decide  finally  as  to  the  amount  of  damages  to  be  recovered,  and  to 
direct  how  the  judgment  should  be  entered  up;  but  that,  having  by  his  award 
disposed  of  all  the  issues  joined  on  the  record,  and  assessed  damages  separately 
in  respect  of  each  subject-matter  of  complaint  stated  in  the  declaration,  and 
having  referred  to  the  Court,  at  the  request  of  the  defendants,  the  question  as  to 
the  right  of  the  plaintiff  to  recover  damages  in  respect  of  some  of  the  grievances 
stated  in  the  declaration,  and  at  the  request  of  the  plaintiff,  as  to  the  validity  of 
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the  secood  plea  and  the  custom  thereia  set  oat,  aod  also  as  to  the  plaiotiff  *8  right 
to  judgment  non  obstante  veredicto  on  the  second  plea,  should  the  issue  be  found 
for  the  defendants,  he  had  properly  discharged  his  duty,  and  that  he  was  not 
bound  definitively  to  determine  as  to  the  validity  or  invalidity  of  the  custom. 
Fourthly,  the  arbitrator  having  as  to  the  party  wall  found  "  thai  the  carelessness, 
negligence  and  unskilfulness  of  the  defendants  and  their  agents  in  about  the 
underpinning  of  the  party  wall,  consisted  of  their  underpinning  the  party  wall 
partially,  and  not  underpinning  the  whole  of  the  said  wall, whereby  the  plaintiff's 
house  sunk  and  sustained  damage,  and  that  the  plaintiff's  house  was  and 
is  an  ancient  house,  and  had  been  and  was  entitled  to  be -supported  at_the 
east  end  thereof  by  the  said  party  wall:"  Held,  that  the  defendants  had 
no  right  to  underpin  the  party  wall  either  partially  or  wholly,  unless  that  could 
be  done  without  injury  to  the  plaintiff's  house,  and  that  whether  the  plaintiff  bad 
a  several  interest  in  that  half  of  the  wall  which  was  next  to  his  house,  or  whether 
he  and  the  defendants  were  tenants  in  common  of  the  whole,  an  action  on  the 
case  was  maintainable  against  the  latter  in  respect  of  the  injuiy  resulting  from 
their  mode  of  dealing  with  it :  And  held,  that  as  the  second  plea  was  pleaded 
generally  as  to  the  keeping  and  continuing  the  hoarding  erected  as  in  the  decla- 
ration mentioned,  the  plaintiff  was  not  entitled  to  damages  in  respect  of  the 
maintenance  of  that  hoarding,  nor  to  recover  in  respect  of  damages  sustained  by 
reason  of  the  delay  in  pulling  down  and  rebuilding  the  defendants'  premises^ 

•  otherwise  than  by  keeping  and  continuing  of  the  hoarding. — Bradht^  v.  Mayor, 
^c.  of  London,  5  Scott,  N.  R.  79. 

2.  {Privilegeg  of  tackle-hotue  porters,)  In  an  action  upon  the  case  brought  to 
assert  a  right  claimed  by  the  tackle-house  porters  of  the  city  of  London  to  the 
landing  and  porterage  of  certain  goods  imported  into  the  port  of  London,  the 
declaration  alleged,  **  that  from  the  time  whereof  the  memory  of  man  was  not  to 
the  contrary,  the  mayor  and  commonalty  and  citizens  of  the  city  of  London  had 
bad,  and  had  been  used  and  accustomed  to  have,  and  ought  of  right  to  have  had, 
and  still  of  right  ought  to  have,  by  themselves  and  the  persons  by  them  in  that 
behalf  deputed,  appointed  and  permitted,  the  work  and  labour  of  unshipping, 
landing,  carrying  and  loading,  except  to  the  houMS  of  aliens,  of  all  goods,  wares 
and  merchandize,  imported  into  the  port  of  London,  and  not  consigned  to  aliens 
or  an  alien,  for  reasonable  reward  in  that  behalf." 

In  order  to  sustain  this  allegation,  the  plaintiff  produced  in  evidence  several 
acts  or  ordinances  of  common  council  regulating  and  defining  the  rights  and 
duties  of  the  tackle-house  porters;  the  ticket  porters,  and  the  porters  to  the 
packers  (or  alien  porters),  respectively,  amongst  others,  an  act  of  the  6th  of 
March,  1607,  which,  reciting  "  that  the  freemen  tackle-house  porters  and  street 
porters  had  vehemently  complained  against  the  porters  under  the  packer  of  the 
said  city,  for  that  they  of  late  time  had,  contrary  to  usage,  intruded  into  the 
labour  and  business  of  packing,  shipping  and  unshipping,  lading  and  taking  up, 
as  well  of  the  goods  of  English  merchants  as  of  strangers,  where  they  had  been 
accustomed  to  deal  only  in  the  labour  of  packing,  shipping  and  unshipping, 
lading  and  taking  up  of  the  goods  and  merchandizes  rf  merchant  strangers,*' 
enacts, "  that  the  porters  to  the  packer  of  goods  of  merchant  strangers  in  the  said 
city  shall  not  in  anywise  intermeddle  or  deal  with  the  shipping,  unshipping,  &c., 
of  any  manner  of  goods,  wares  or  merchandizes,  of  any  merchant  or  merchants, 
or  of  any  other  person  or  persons  whatsoever  English  born,  that  is  or  shall  be 
free  of  the  said  city  or  not  free,  but  shall  content  themselves  with  the  labour  of 
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packing,  shipping^,  unshippiog,  &c.  of  the  goods,  wares,  merchandites  of  merchant 
strangers  only"  He  also  produced  an  inspeximus  charter  of  Charles  the  First, 
by  which  were  granted  or  confirmed  to  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  London,  amongst  other  things,  *'  the  offices  and  occupations  of  the 
caniage  and  portage  of  all  wools,  ^c,  and  all  other  merchandizes  whatsoever,  as 
well  of  denisens,  whose  fathers  are,  were>  or  should  be  bom  out  of  the  limits  of 
our  allegiance,  which  shall  be  carried  into  London  from  the  river  of  Thames  to 
the  house  of  such  alien,  and  from  thence  to  the  same  river ',"  and  it  was  amongst 
other  things  ordered, "  that  no  other  carrier  or  porter,  or  any  person  whatsoever, 
shall  intrude  or  interfere  in  carrying  or  lading  any  such  goods  or  merchandize 
from  any  wharf  or  shore  within  the  limits  aforesaid  to  any  ship  or  vessel,  or  to 
unlade  any  goods  or  merchandizes  from  any  ship  or  vessel  upon  any  wharf,  shore, 
or  land,  within  the  limits  aforesaid,  without  the  special  appointment  or  licence  of 
the  said  mayor,  &c. ;  and  that  the  carriers  or  porters  appointed  by  the  mayor, 
&c.  may  take  and  receive  from  the  like  merchants,  as  well  alieos  born  in  parts 
beyond  the  seas,  as  of  the  like  denizens  bom  within  the  dominions,  &c.,  whose 
fathers  were  aliens  born  without  the  limits  of  our  allegiance,  for  the  carriage  and 
portage  of  the  like  goods,  such  sums  of  money  as  are  mentioned  in  a  schedule 
annexed  to  these  presents/'  It  was  also  proved,  that,  as  far  back  as  living 
memory  extended,  wherever  goods  belonging  to  an  alien  had  been  imported  into 
the  port  of  London,  consigned  to  an  English  merchant,  the  tackle-house  porters 
had  taken  them ;  but  that  if  the  alien  porters  came  and  disputed  their  right,  and, 
upon  inquiry,  it  turned  out  that  the  goods  were  the  goods  of  an  alien,  then  the 
alien  porters  took  them  :  Held,  that  this  evidence  did  not  sustain  the  declaratioo, 
inasmuch  as  it  showed  that  the  rights  granted  or  confirmed  to  the  city  by  the 
charter  of  Charles  the  First  were  not  confined  to  goods  landed  and  sent  to  the 
houses  of  aUens,  but  extended  to  all  goods  of  aliens  imported  into  the  port  of 
London,  as  to  which  the  rights  of  unshipping  and  porterage  formerly  existing  in 
the  appointees  of  the  corporation  were  abolished  by  3  &  4  Will.  4,  c.  66,  and 
the  agreement  made  in  pursuance  of  that  statute. — CoUyer  v.  Stennett,  5  Scott's 
N.  R.  34. 

MANDAMUS.    See  Order  of  Rsuoval,  7. 

MANSLAUGHTER. 

{Canmetion  for  assault,  under  I-  Vict,  e,  85,  s,}!,)  On  an  indictment  for  man- 
slaughter, the  defendant  cannot  be  convicted  of  any  assault  which  did  not  con- 
duce to  the  death,  though  the  death  itself  was  not  manslaughter. — Reg,  v. 
Crumpton,  1  Carr.  &  M.  597. 

MORTGAGE.    See  Stamp,  2. 

MORTGAGOR  AND  MORTGAGEE. 

By  indenture  of  mortgage  between  A.  and  B.,  A.  released  lands  to  B.  in  fee, 
habendum  toB.  in  fee,  upon  and  for  the  trusts,  ends,  intents  and  purposes  there- 
inafter expressed ;  and  by  the  same  indenture,  A.  demised  other  lands  to  B., 
habendum  for  ninety-nine  years,  upon  and  for  the  trusts,  &c.  thereinafter 
expressed :  provided,  that  if  A.  should  pay  B.  550^.  with  interest,  on  the  5th  of 
October  then  next,  the  indenture  should  be  void ;  but  if  A.  should  not  then  pay, 
it  should  be  lawful  for  B.,  after  giving  one  month's  notice  as  therein  mentioned, 
to  enter  into  possession  of  all  the  lands,  and,  whether  in  or  out  of  possession,  to 
make  leases  thereof,  and  also  to  sell  them :  and  it  was  declared  that  B.  should 
stand  possessed  of  the  rents  and  profiu  of  those  hereditaments,  and  the  proceeds 
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of  the  sale,  in  trott,  after  dedacting  expenses,  to  retain  the  5502.  and  inteiest, 
and  afterwards  in  trust  for  A.:  and  B.- covenanted  not  to  sell  or  lease  till  he 
should  have  given  A.  a  month's  notice  in  writing,  demanding  the  principal  and 
interest  due  at  the  end  of  that  time,  and  A.  should  have  made  default  in  payment 
at  that  lime ;  and  that  B.  should,  at  any  time  before  such  sale,  on  payment  by 
A.  of  the  550/.  interest  and  expenses,  reconvey  and  reassign  to  A.,  A.  covenanted 
to  pay  principal  and  interest.  It  was  also  provided  and  declared,  that  the  freehold 
lands  should  be  considered  the  fund  primarily  liable  for  the  payment  of  principal 
and  interest,  without  prejudice  to  B.'s  right  to  resort  to  the  leasehold  lands.  A. 
having  remained  in  possession  until  after  the  5th  of  October,  held  that  ejectment, 
both  for  the  freehold  and  leasehold  lands,  might  be  maintained  against  him  by 
B.,  without  notice.  (Sbep.  Touch.  272  ;  Cro.  Jac.  172,  659  ;  8  M.  6c  W.  559.) 
—Doe  d.  Punley  v.  Day,  2  Q.  B.  147. 

2.  Declaration  in  covenant  stated,  that  by  an  indenture  of  assignment  of  certain 
leasehold  premises,  between  the  plaintiff,  the  defendant's  testator,  and  W.,  the 
testator,  for  himself,  his  executors,  &c.,  covenanted  with  the  plaintiff  to  pay  to 
W.  the  sum  of  1200/.,  and  interest.  By  the  indenture  as  set  out  in  the  plea  on 
oyer,  it  appeared  that  the  plaintiff  had  mortgaged  the  premises  to  W.,  with  a 
proviso  that  if  the  plaintiff,  his  executors,  &c.,  ris  months  after  demand  in  writing, 
should  pay  the  1200/.  to  W.,  W.  would  reconvey :  that  the  assignment  by  the 
plaintiff  to  the  testator  was  subject  to  the  above  indenture  of  mortgage  to  W-,  and 
to  the  payment  to  him  of  the  said  sum  of  1200/.  There  was  then  a  general 
covenant  for  payment  by  the  testator  to  W.  of  the  said  sum  of  1200/.  The  plea 
then  alleged,  that  no  demand  in  writing  of  payment  of  the  sum  of  1200/.  was 
made  upon  the  plaintiff: — 

Held,  on  demurrer  to  the  plea,  that  the  declaration  was  bad,  since,  as  bo 
demand  of  payment  had  been  made  by  W.  on  the  plaintiff  pursuant  to  the  pro- 
viso, the  money  was  not  due,  and  the  defendant  was  not  liable  on  his  covenant- 
Trot/  V.  Smith,  10  M.  &  W.  453. 

MUNICIPAL  CORPORATIONS  ACT. 

1.  (Compensation  to  officers  under,)  Held,  that  the  four  attornies  of  the  Sheriff's 
Court  of  York,  who,  before  the  passiog  of  the  Municipal  Corporation  Act,  had  a 
monopoly  of  the  office  of  attorney  in  the  said  court,  were  not,  on  other  attornies 
being  admitted  to  practise  in  the  court,  by  the  operation  of  that  act,  entitled  to 
compensation,  because,  although  their  office  was  an  office  of  profit  within  5  &  6 
Will.  4,  c.  76,  s.  66,  there  had  been  no  abolition  of  it,  or  removal  from  it,  within 
the  meaning  of  that  section.—Btfg.  v.  Mayor,  £^c,  of  York,  2  G.  &  D.  580. 

2.  ( Compensation  to  town-clerk.^  The  town  clerk  of  a  borough  had  transacted  the 
legal  business  of  the  corporation  as  charity  trustees.  He  and  his  predecessors  in 
office  had  usually  transacted  such  business  as  incidental  to  their  office.  On  the 
passing  of  5  &  6  Will.  4,  c.  76,  he  was  removed  from  the  office  of  town  clerk,  and 
subsequently  the  new  charity  trustees,  appointed  under  sect.  71 ,  also  removed  him 
from  their  employment.  The  town  council  having  awarded  him  compensation  for 
the  loss  of  his  office  as  town  clerk,  but  having  refused  compensation  for  the  loss 
of  his  employment  by  the  trustees,  he  appealed  to  the  Lords  of  the  Treasury,  who 
awarded  him  compensation  for  such  employment  also.  Held,  that  the  Lords  of 
theTreasury  had  jurisdiction  to  award  such  compensation,  because  the  transaction 
of  the  charity  business  formed  part  of  the  incidental  profits  of  the  office  of  town 
clerk,  and  the  Lords  therefore  had  entertained  a  question  of  amount  only,  and  not 
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a  question  whether  the  loss  of  any  distinct  office  was  a  proper  subject  of  compen- 
sation.— Uegina  y.  Mayor,  Sfc*,  of  Norwich,  2  G.  &  D.  605. 

NAVIGATION  ACT. 

By  an  act  of  parliament,  6  &  7  Will.  4,  c.  ci  (local  and  personal),  certain  persons 
were  incorporated  for  the  purpose  of  improving  the  navigation  of  the  River  Parrett, 
and  they  were  thereby  empowered  to  take  tolls  in  respect  of  the  transit  or  con- 
veyance of  goods  thereon :  Held,  that,  in  the  absence  of  any  express  enactment 
on  the  subject  in  the  act,  the  duties  of  the  company  were  confined  to  matters  re- 
lating to  the  navigation,  and  that  they  were  not  liable  for  the  sewerage  of  the 
river,  as  to  clear  away  weeds,  which,  though  iojurious  to  the  adjoining  lands, 
were  no  detriment  to  the  navigation.— ParreU  Navigation  Co,  v.  Robins,  10  M.  & 
W.  593. 

NEGLIGENCE. 

(In  drivingt  token  actionableJ)  The  general  rule  of  law  respecting  negligence  is,  that 
although  there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet  unless 
he  might  by  the  exercise  of  ordinary  care  have  avoided  the  consequences  of  the 
defendant's  negligence,  he  is  entitled  to  recover.  Therefore,  where  the  defendant 
negligently  drove  his  horses  and  waggon  against  and  killed  an  ass,  which  had 
been  left  in  the  highway  fettered  in  the  fore-feet,  and  thus  unable  to  get  out  of  the 
way  of  the  defendant's  waggon,  which  was  going  at  a  smartish  pace  along  the 
road,  it  was  held,  that,  the  jury  were  properly  directed,  that  although  it  was  an 
illegal  act  on  the  part  of  the  plaintiff  so  to  put  the  animal  on  the  highway,  the 
plaintiff  was  entitled  to  recover. — Davies  v.  Mann,  10  M.  &  W.  546. 

NOTICE  OF  ACTION. 

1.  (To  magistrate.)  Notice  of  action  against  a  magistrate,  within  24  Geo.  2,  c.  44, 
S.1,  or  against  a  policeman,  within  10  Geo.  4,  c.44,  s.  41,  must  state  the  place 
where  the  cause  of  action  occurred .  A  defendant  is  not,  by  tendering  a  mandamus 
after  notice  of  such  action,  precluded  from  objecting  that  the  notice  does  not  state 
where  the  cause  of  action  occurred. — Martins  v.  Upcker,  2  G.  &  D.  716. 

2.  (To  magistrates — signature  and  service  of  J)  Where  a  notice  of  action  to  a  magis- 
trate was  signed  by  the  plaintiff  himself,  but  indorsed  by  his  attorney :  Held, 
that  the  notice  was  sufficient,  the  indorsement  by  the  attorney  being  all  the  stat. 
24  Geo.  2,  c.  44,  s.  1,  requires.  Held,  also,  that  service  by  the  clerk  of  the  attorney 
was  sufficient,  and  that  the  notice  need  not  be  served  by  the  attorney  himself. — 
Morgan  v.  Leach,  10  M.  &  W.  658 ;  2  D.  P.  C.  (N.  S.)  522. 

3.  (To  constable  appointed  under  local  act.)  A  local  act  of  parliament,  for  lighting, 
watching,  &c.  the  town  of  Staley-bridge,  empowered  the  commissioners  therein 
named  to  appoint  constables  and  assistant  constables  for  keeping  the  peace  in  the 
said  town,  and  for  executing  all  such  warrants,  &c.  as  the  justices  of- Cheshire  or 
Lancashire  should  direct  to  them  to  be  executed  within  the  town.  Another  sec- 
tion enacted,  that  no  plaintiff  should  recover  in  any  action  against  any  person  for 
anything  done  in  pursuance  of  the  act,  without  twenty-one  days'  notice  of  action 
having  been  given.  Held,  that  a  constable  appointed  under  the  act,  who  was 
sued  in  trespass  for  breaking  and  entering  the  plaintiff's  house  in  the  town  of 
Staley-bridge,  in  the  execution  of  a  warrant  granted  by  a  justice  of  Cheshire,  to 
search  for  goods  alleged  to  have  been  clandestinely  removed  there  to  avoid  a  dis- 
tress, under  the  11  Geo.  2,  c.  19,  s.  7,  was  not  entitled  to  notice  of  action.^S^a<- 
well  V.  Hall,  10  M.  &  W.  523 ;  2  D.P.C.  (N.S.)  567. 
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NUISANCE. 

(  Case  against  proprietor  of  drains  for — Pleading,)  In  case  for  a  nuisance,  occasioned 
by  drains  on  the  premises  belonging  to  the  defendant,  and  adjoining  the  premises 
of  the  plaintiff,  the  declaration  alleged  that  the  defendant  was  the  owner  and  pro- 
prietor of  the  drains,  and  that  he  ought  to  have  kept  them  cleansed,  and  have  pre- 
vented the  accumulation  of  filth  from  running  into  the  dwelling-house  of  the 
plaintiff,  but  neglected  to  do  so,  whereby,  &c.  :  Held,  after  pleading  over,  that 
the  declaration  was  bad,  as  it  did  not  show  that  the  defendant  was  the  occupier 
of  the  drains,  and  the  nuisance  was  not  shown  to  be  of  a  permanent  or  continuing 
character.  (Cro.  Jac.665;  4T.R.  318;  6  B.&Cr.337.)— RuMe/i  v.Sfc«nton, 
2  G.  &  D.  573. 

ORDER  OF  REMOVAL. 

1.  (Grounds  of  appeal^Examination,)  A  general  ground  of  appeal,  stating  that  the 
examination  on  which  an  order  of  removal  Jias  been  made  "  is  bad  on  the  face 
thereof,*'  enables  the  appellants  to  object  that  the  examination  contains  no  suffi- 
cient statement  of  the  pauper's  residence  in  the  appellant  parish  to  show  that  he 
had  gained  a  settlement  there. 

An  examination  of  a  pauper,  staling,  «*  My  indentures  were  assigned  to  G.  W. 
of  Flockton,  with  whom  I  went  and  resided  with  for  three  or  four  years,  when  I 
left  him,"  contams  no  sufficient  averment  of  the  pauper's  residence  in  flockton 
for  forty  days,  because  even  if  **  G.  W.  of  Flockton"  meant  that  G.  W.  was  resi- 
dent in  Flockton  at  the  time  of  the  assignment,"  the  examination  did  not  show 
that  he  continued  to  reside  there  afterwards. — Reg.  v.  Inhabitants  of  Flochton, 
2G.&D.664. 

2.  (Examination.)  On  a  case  from  the  quarter-sessions,  it  was  held  that  the  follow- 
ing examination  did  not  show  that  either  the  pauper  or  her  husband  had  resided 
in  S.  for  forty  days : — "  About  sixteen  years  ago  my  husband  and  I  went  to  live 
at  a  house  in  S.  which  I  hired  of,  &c.  for  £11  a  year.  My  husband  and  I  occu- 
pied it  from  that  time  till  his  death,  which  happened  about  nine  yeai-s  back.  I 
have  seen  my  husband  pay  rent  for  this  house  many  times.  He  paid  it  at  the 
house.  I  continued  to  occupy  this  same  house  until  1 840,  when  I  came  to  the 
house  I  am  now  residing  in."  (1  G.  &  D.  706.)—- R«g:.  v.  Inhabitants  of  St.Mar' 
garet\  Rochester,  2  G.  &  D.  669. 

3.  (Appeal  against,  on  ground  of  former  order  being  in  force.)  An  order  of  removal 
was  obtained  on  the  26th  May,  and  served  on  the  following  day.  On  the  13th 
of  Junp,  the  parish,  which  had  obtained  the  above  order,  having  discovered  that 
the  examinations  on  which  it  was  made  were  defective,  obtained  a  fresh  order  of 
removal  to  the  same  parish  on  fresh  examinations.  This  order,  which  was  served 
on  the  following  day,  contained  a  notice  of  abandonment  of  the  former  order. 
The  former  order  had  not  been  executed  by  the  removal  of  the  pauper. 

Held,  that  it  was  no  ground  of  appeal  against  the  second  order,  that,  at  the  time 
of  making  it,  the  first  order  had  not  been  discharged,  countermanded,  or  aban- 
doned, either  by  notice  or  by  supersedeas. — Reg,  v.  Inhabitants  of  St.  Pancras,  2 
G.  &  D.  671. 

4.  (Right  of  appeal  against,  after  its  abandonment.)  Although  notice  of  abandon- 
ment of  an  order  of  removal  has  been  given  before  removal  of  the  pauper,  and 
before  an  entry  of  appeal,  and  an  offer  has  been  made  to  pay  all  reasonable  costs, 
the  parish  to  which  the  order  was  directed  has  nevertheless  a  right  to  appeal 
against  it,  for  the  purpose  of  getting  the  proper  amount  of  costs  ascertained  by 
the  sessions. 
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Where  it  is  the  practice  of  the  sessions  to  allow  an  appeal  to  be  entered  against 
an  order  of  removal,  on  filing  a  copy  of  the  order,  the  jurisdiction  of  the  sessions 
to  try  the  appeal  cannot  be  disputed  on  the  ground  that  the  copy  has  been  taken 
as  evidence  without  accounting  for  the  original.— Re^.  ▼.  Inhahitantt  of  Touu' 
stall;  Reg,  v.  Inhabitants  rf  Stay  ley,  2  G.  &  D.  676. 
5«  (Examination.)  The  examination  of  a  pauper  set  up  a  yearly  hiring,  which  was 
alleged  to  have  taken  place  while  the  pauper  was  *'  single  and  unmarried :"  Held, 
that  it  was  consistent  with  this  allegation  that  the  pauper  was,  at  the  time  of  the 
hiring,  a  widower  with  children,  and  therefore  that  the  examination  did  not  show, 
as  it  ought  to  have  done,  that  the  paoper  was  within  the  description  given  by  3  & 
4  Will.  4,  c.  11,  8.  7,  of  a  person  capable  of  acquiring  settlement  by  hiring  and 
service.— Atfg.  v.  Inhabitants  of  Wymondham,  2  G.  &  D.  690. 

6.  (Examination*)  An  examination  stated  that  the  pauper's  father  gained  a  settle- 
ment by  renting  three  tenements,  &c.  of  three  different  landlords,  and  gave  the 
names  of  two  of  the  landlords,  but  not  the  third.  The  sessions  held  the  exami- 
nation bad  for  omitting  the  name  of  the  third  landlord.  This  Court  refused  to 
interfere  by  mandamus  to  the  session  to  hear  the  appeal.  The  examination 
alleged  that  the  pauper  gained  a  settlement  in  his  own  right  by  occupying  two 
tenements,  the  one  at  "  the  yearly  rent  of  9L,  and  the  other  at  the  yearly  rent  of 
1/.  llf.  6c/."  Held,  that  the  examination  did  show  that  the  pauper  had  rented 
the  tenements  for  a  year  at  the  said  rents,  and  occupied  them  under  such  yearly 
hiring,  within  5  Geo.  4,  c.  67,  s.  2. — Reg,  v.  Recorder  of  Pontefract,  2  G.  6c 
D. 700. 

7.  (Mandamus  to  sessions  to  make  entry  of  special  grounds  of  quashing  order.)  Al- 
though the  quarter  sessions  have  quashed  an  order  of  removal  for  informality, 
this  Court  will  not  grant  a  mandamus  to  them  to  make  a  special  entry  of  their 
grounds  for  quashing  it.  (5  B.  &  C.  511.) — Reg,  v.  Justices  of  Lancashire,  2 
G.  &  D.  714. 

PARTICULARS  OF  DEMAND. 

1.  Declaration  in  assumpsit  contained  three  counts ;  the  first,  on  a  promissory  note 
for  50/. ;  the  second,  on  another  note  to  the  like  amount;  and  the  third  for  100/. 
on  an  account  stated.  The  particulars  of  demand  were  as  follows :  "  This 
action  is  brought  to  recover  the  sum  of  50/.,  being  the  amount  of  the  promissory 
note  in  the  first  count  of  the  declaration  mentioned,  and  also  the  further  sum  of 
50/.,  the  amount  of  the  promissory  note  in  the  second  count  mentioned.  Above 
are  the  particulars  of  the  plaintiff's  demand,  for  the  recovery  whereof  he  will  avail 
himself  of  the  whole  or  any  part  of  the  declaration."  No  evidence  of  the  pro- 
missory notes  was  given  at  the  trial,  but  a  conversation  with  the  defendant  was 
proved,  in  which  he  acknowledged  he  owed  the  plaintiff  100/. :  Held,  that  the 
particulars  were  insufficient  to  enable  the  plaintiff  to  recover,  and  that,  in  order  to 
do  so,  he  was  bound  to  prove  an  admission  or  an  account  stated  with  reference  to 
the  promissory  uotes.—Roberts  v.  EUworth,  10  M.  &  W.  653;  2  D.  P.  C.  (N. 
S.)456. 

2.  The  first  count  of  a  declaration  in  assumpsit  alleged,  that  the  plaintiff  was  em- 
ployed by  the  defendants  as  a  carman,  at  wages  after  the  rate  of  160/.  a  year, 
and  claimed  damages  for  his  discharge  without  just  cause  during  the  year;  4here 
was  also  a  count  for  work  and  labour.  The  particulars  of  demand  stated,  that 
the  plaintiff,  besides  seeking  to  recover  damages  under  the  special  count,  also 
sought  to  recover,  under  the  indebitatus  count,  37/.,  the  balance  of  account  for  a 


190  Digest  of  Cases. 

quarter's  work  done  by  him  for  the  defendantg,  commeDcing  on  the  30th  June, 
and  ending  on  the  30th  September,  1842,  after  giving  credit  for  3^  paid  on  ac- 
count thereof.  It  appeared  in  evidence  that  the  plaintiff  was  diacharged  on  the 
30th  July,  1842,  for  miBCondnct,  which  the  jury  found  to  be  a  sufficient  cause  for 
his  dismissal ;  that  he  worked  out  that  day,  and  that  on.  the  oezt  morning  the 
defendant  sent  for  him,  and  he  remained  working  there  that  day  also,  and  then 
left.  The  juiy  found  that  the  value  of  those  two  days'  work  was  40t.,  but  that  he 
was  entitled  to  a  month's  wages,  and  he  accordingly  had  a  verdict  for  lOL6t»  8d  , 
allowing  for  the  3L,  which  had  been  paid  in  advance:— Held,  that  the  plaintiff 
was  not  precluded  by  his  particulars  from  recovering  this  sum. — Hurcum  v.  Ste- 
ricker,  10  M.  &  W.  663 ;  2  D.  P.  C.  (N.  8.)  524. 

PARTNERSHIP. 

A.,  B.,  and  C.  verbally  agreed  that  they  should  bring  out  and  be  jointly  interested 
in  a  periodical  publication.  A.  was  to  be  the  publisher,  and  to  make  and  receive 
general  payments,  B.  to  be  the  editor,  and  C.  the  printer ;  and  after  payment  of 
all  expenses,  they  were  to  share  the  profits  of  the  work  equally.  C.  was  to 
fnmish  the  paper,  and  charge  it  to  the  account  at  cost  prices.  No  profits  were 
ever  made,  nor  any  accounts  settled.  The  plaintiff  furnished  paper  to  C,  for  the 
purpose  of  being  used  by  him  in  printing  the  periodical :  Held,  that  A.  and  B. 
were  not  jointly  liable  with  C.  for  the  price  of  it. — Wilton  v.  Whitehead,  10  M. 
&  W.  603. 

PARTY-WALL.    See  London,  City  of,  2. 

PATENT. 

{Notice  of  objections  to,  when  tufficiently  specific.)  To  a  declaration  for  the  in- 
fringement of  a  patent,  the  defendant  pleaded,  that  the  nature  of  the  invention 
and  the  manuer  in  which  it  was  performed  were  not  particularly  described  in  the 
specification ;  and  also,  that  the  invention  was  not  new :  and  the  objections  de- 
livered with  the  pleas  under  6  &  6  Will.  4,  c.  83,  s.  6,  stated,  first,  that  the 
specification  did  not  sufficiently  describe  the  nature  of  the  invention  and  the 
manner  in  which  it  was  to  be  performed ;  and  secondly,  that  the  invention  was 
not  new,  and  had  been  wholly  or  in  part  used  and  made  public  before  the  obtain- 
ing of  the  letters  patent :  Held,  that  the  first  of  these  objections  was  sufficient, 
but  that  the  second  was  bad,  and  ought  to  have  pointed  out  what  portions  of  the 
alleged  invention  were  previously  in  use.  (4  Bing.  N.  C.  127 ;  6  Scott,  687 ;  8 
M.  &  W.  822,)— H«afft  v.  Unwin,  10  M.  &  W.  684  j  2  D.  P.  C.  (N.  S.)  482. 

PAVING  ACT. 
By  a  local  act  of  parliament,  commissioners  were  authorized  to  pave  and 
cleanse  certain  streets,  squares,  &c.,  within  a  township,  and  to  charge  the  ex- 
penses upon  "  the  owners  of  buildings,  ground,  or  land  within  or  adjoining  the 
said  streets,  squares,"  &c. :  provided,  that  if  certain  sewers  required  enlarging, 
"  the  owners  of  houses,  buildings,  lands,  grounds,  or  hereditaments"  should  pay 
only  a  certain  proportion  of  the  expense.  B.,  a  clergyman,  being  desirous  of 
building  a  church,  and  setting  out  a  churchyard,  purchased  a  plot  of  ground, 
which  was  conveyed  to  T.  and  O.,  as  trustees  for  that  purpose,  and  the  church 
and  churchyard  having  been  built  and  set  out  accordingly  were  duly  consecrated. 
By  the  deed  of  consecration  the  right  of  letting  or  otherwise  disposing  of  the 
pews,  vaults,  and  graves  in  the  church  and  churehyard  was  reserved  to  B.  The 
church  and  churchyard  adjoined  a  street  which  had  been  paved  by  the  commis- 
sioners.   B.  conveyed  to  the  defendant  in  fee,  by  way  of  mortgage,  the  pews  and 
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vaults  in  and  under  the  church  remaining  unsold,  and  so  much  of  the  churchyard 
as  had  not  been  sold,  together  with  the  rent,  pensions,  stipends,  &c.,  thereunto 
beloDging.  The  defendant  received  the  rents  and  profits  arising  from  the  pews, 
vaults,  and  graves  in  the  church  and  churchyard,  and  appropriated  the  same  in 
part  satisfaction  of  his  debt. 

Held,  that  the  defendant  was  not  liable  to  be  charged,  as  he  was  not  *'  the 
owner  of  buildings,  ground,  or  land,"  within  the  meaning  of  the  local  act. — Con- 
tuhln,  BicofCkorlton-upm-Medloekv,  WaOcn-,  10  M.  &  W.  742. 

PEER.    See  Process,  2. 

PERJURY. 

1.  (Indictment— Emderwe,)  On  the  trial  of  an  indictment  for  perjury  alledged  to 
have  been  committed  before  magistrates  on  the  hearing  of  an  information  for  ao 
offence  punishable  by  summary  conviction,  the  conviction  is  not  receivable  in 
evidence,  because  it  is  irrelevant 

It  is  not  sufficient  to  allege  in  such  indictment  that  before  A.  and  B.,  two  of 
the  justices,  &c.,  C.  came  and  "  exhibited  a  certain  information  upon  oath," 
for  it  does  not  sufficiently  appear  thereby  that  C.  was  sworn  before  A.  and  B. 

An  averment  in  an  indictment  for  perjury  that "  it  became  and  was  material  to 
ascertain  the  truth  of  the  matter  hereinafter  alleged  to  have  been  sworn  to  and 
stated  by  the  said  I.  O.  upon  his  oath,"  is  not  a  good  averment  of  materiality. — 
TUg.  v.  Goodfellow,  1  Carr.  &  M.  569. 

2.  Upon  an  indictment  for  perjury  in  an  affidavit  in  which  the  defendant  swore 
that  he  had  paid  all  the  debts  proved  under  his  bankruptcy,  one  of  the  assign- 
ments of  peijuiy  was  that  he  had  not  paid  all  the  debts  proved  under  his  bank- 
ruptcy ;  and  another  that  certain  creditors  (naming  them)  were  not  paid  in  full: 
Held,  that  in  order  to  sustain  this  indictment  the  nonpayment  of  ear^  of  the  debts 
must  be  proved  by  two  witnesses. — Reg.  v.  Parker,  1  Carr.fic  M.  639. 

3.  (Indictment — Materiality,)  In  an  indictment  for  peijury  before  commissioners 
of  taxes,  on  an  appeal  of  H.  against  a  surcharge  for  a  greyhound  used  by  H.  on 
the  24th  of  November,  it  was  averred  to  be  a  material  question  whether  a  receipt 
for  the  price  of  the  greyhound  was  given  to  the  defendant  before  the  12th  of 
September.  When  before  the  commissioners  the  defendant  swore  he  bought  the 
greyhound  of  H.  on  the  6th  of  September,  and  had  a  receipt  for  the  price  before 
the  12th.  On  objection  that  the  sale  of  the  dog  was  the  only  material  fact,  that 
the  receipt  was  an  immaterial  fact,  and  thel2thof  September  therefore  an  immate- 
rial day  :  Held,  that  the  receipt  was  also  material,  and  that  it  was  properly  laid 
to  be  a  material  question  whether  it  was  given  on  the  12th  of  September. 

Every  question  on  cross-examination  of  a  witness  which  goes  to  his  credit,  is 
material. — Reg,  v.  Overton,  1  Carr.  &  M.  655. 

PLEADING. 

1.  (Replication  of  never  indebted  to  plea  of  set-off,)  Under  a  replication  that  the 
plaintiff  **  never  was  indebted  in  manner  and  form  "  as  alleged  in  a  plea  of 
set-off,  evidence  of  payment  is  inadmissible.— 5tocfc6rid^«  v.  Sussams,  2  G.  &  D. 
591. 

2,  Demurrer — VeUvery  of  papers,  books — Replication  de  injurid,)  On  the  argu- 
ment of  a  demurrer  to  a  replication  the  plaintiff  may  avail  himself  of  any  defect 
in  the  plea  that  would  be  open  to  him  on  general  demurrer,  where  he  has  given 
notice  generally  that  be  means  to  insist  that  « the  plea  is  bad  in  substance  and 
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affords  no  answer  to  the  action.'*  s^emble,  that  it  is  enough  to  deliver  such  notice 
to  the  judges,  and  that  in  strictness  the  party  is  not  bound  to  deliver  it  to  his  ad- 
versary. 

To  assumpsit  on  certain  bills  of  exchange  alleged  in  the  declaration  to  have 
been  drawn  by  the  plaintiffs  and  directed  to  the  defendant  under  the  name  and 
style,  and  title  of  the  Talacre  Coal  and  Iron  Company,  and  accepted  by  the  de- 
fendant by  one  W.  W. ;  the  defendant  pleaded  that  certain  persons  agreed  to 
form  themselves  into  a  company,  to  act  as  a  corporate  body,  having  shares  trans- 
ferable without  restriction,  not  being  sanctioned  by  any  charter  or  act  of  parlia- 
ment, and  that  the  persons  so  associated  did  act  as  a  corporate  body,  and. did  pre- 
tend to  transfer  shares,  and  that  the  project  was  an  attempt  tending  to  the  com- 
mon grievance,  prejudice,  and  inconvenience  of  great  numbers  of  the  subjects 
of  her  Majesty  in  their  trades  and  other  lawful  pursuits.  The  plea  then  went  on 
to  allege  that  certain  bills  of  exchange  accepted  by  the  company  came  by  indorse- 
ment to  the  hands  of  the  plaintiffs ;  that  it  was  afterwards  agreed  between  the 
company  and  the  plaintiffs  that  the  bills  ^which  were  then  due)  should  be  re- 
newed, whereupon  the  company  (the  defendant  then  being  a  member  thereof  and 
shareholder  therein)  accepted  the  bills  declared  on  and  delivered  them  to  the 
plaintiffs  in  lieu  of  and  in  satisfaction  for  the  first-mentioned  bills,  and  upon  no 
other  account  and  for  no  other  consideration  whatsoever  \  and  that  the  plaintiffs 
before  and  at  the  time  of  their  becoming  indorsees  and  holders  of  the  bills,  and 
of  the  making  of  the  agreement  with  them  thereinbefore  mentioned,  and  of  the 
acceptance  of  the  bills,  and  before  they  ever  gave  any  value  or  consideration  for 
the  bills,  had  notice  and  knowledge  of  the  premises  and  matters  in  the  plea  men- 
tioned. Verification  :  Held,  on  special  demurrer,  that  the  plea  amounted  only  to 
matter  of  excuse  for  the  nonpayment  of  the  bills,  and  therefore  the  whole  might 
be  put  in  issue  by  the  general  replication  de  injuria.— (1  M.  &  W.  65^  7  M.  & 
W,  370.)— Sco«  V.  Chappebw,  6  Scott,  N.  R.  148. 

3.  (Traverse,  when  too  large,)  Assumpsit  by  the  indorsee  against  the  acceptor  of  a 
bill  of  exchange.  Plea,  that  being  indebted  to  J.  M.,  he  the  defendant  accepted 
the  bill  and  delivered  it  to  the  drawer  for  a  special  purpose,  viz.  that  it  might  be 
discounted  by  him,  and  the  proceeds  paid  to  J.  M.  in  satisfaction  of  the  debt : 
the  plea  then  averred  that  the  drawer  held  the  bill  for  such  special  purpose,  and 
for  the  sole  use  and  benefit  of  the  defendant.  Replication,  that  the  drawer  did 
not  hold  the  bill  for  the  said  special  purpose,  and  for  the  sole  use  and  benefit  of 
the  defendant :  Held,  that  the  traverse  was  not  too  large,  as  it  did  not  compel 
the  defendant  to  prove  more  than  he  would  otherwise  be  bound  to  prove  in  sup- 
port of  his  plea.— Erfen  v.  Turtle,  10  M.  &  W.  635;  2  D.  P.  C.  (N.  S.)  459. 

4.  (^Argumentative  traverse.)  Assumpsit  on  a  promise  by  the  defendants  to  pay 
2502.  on  the  plaintiff  delivering  up  certain  goods,  to  wit,  2000  hats,  on  which 
he  had  a  lien,  and  the  declaration  alleged  that  the  plaintiff  was  ready  and 
willing,  and  tendered  and  offered  to  deliver  up  the  hats,  and  to  abandon  his 
lien,  but  that  the  defendants  refused  to  accept  them.  Plea,  that  the  tender  was 
of  two  closed  casks,  which  the  plaintiff  represented  contained  the  said  hats, 
which  was  the  readiness  and  willingness  in  the  declaration  mentioned;  but 
that  the  defendants  did  not  then,  or  at  any  other  time,  know,  nor  could  they 
ascertain,  the  contents  of  the  said  casks,  or  whether  the  same  contained  the 
said  hats,  nor  had  they  any  opportunity  of  inspecting  the  contents  of  the  said 
casks,  and  although  the  plaintiff  was  requested  by  them  to  open  the  casks  and 
allow  them  to  examine  the  contents  thereof,  and  although  the  plaintiff  had 
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notice  that  thej  viete  willing  to  accept  the  hats  and  to  pay  the  money,  yet  the 
plaintiff  refased  to  pennit  the  casks  to  be  opened  or  to  allow  them  any  inspec- 
tion of  the  contents  thereof:  Held,  on  special  demurrer,  that  the  plea  was  bad, 
as  being  an  argumentative  denial  of  the  tender. — Isherwood  v.  Whitmore,  10  M. 
&  W.  767 ;  «  D.  P.  C.  (N.  S.)  548. 

5.  (Replication  to  plea  rf  set-ojf -^Demurrer,  effect  of  its  being  too  large.)  To  a  plea 
of  set-off,  the  plaintiff  replied,  that  except  as  to  972.  12s.  4d,,  parcel  &c.,  he 
was  not  at  the  commencement  of  the  suit,  and  at  the  time  of  plea  pleaded,  in- 
debted modo  et  form&,  and  as  to  97/.  13s.  4d.,  parcel  &c.,  that  before  the 
pleading  of  the  replication,  the  plaintiff  had  paid  that  sum  into  Court  in  a 
cross  action  brought  against  him  by  the  defendant,  which  sum  the  defendant 
took  out  of  Court  in  full  satisfaction  &c.,  and  entered  a  nol.  pros,  to  the  rest  of 
the  declaration;  concluding  with  a  verification:  Held,  on  special  demurrer, 
that  the  replication  was  bad. 

Semble,  that  where  there  is  a  demurrer  to  two  counts,  or  two  pleas,  one  of 
which  is  bad  and  the  other  good,  the  Court  ought  to  give  judgment  on  the 
whole  record,  according  to  the  truth,  and  not  to  overrule  the  demurrer  as 
being  too'large.— Briscoe  v.  HiU,  10  M.  fit  W.  735;  «  D.  P.  C.  (N.  S.)  556. 

6.  (Repugnancy  on  record,  vahen  error,)  Assumpsit  on  an  agreement  to  build  a 
house  according  to  certain  drawings,  plans  and  specifications,  and  to  the  satis^ 
faction  of  the  plaintiff,  ficc.  The  defendant  pleaded*,  1st,  non-assumpsit;  fnd, 
that  he  did  the  works  to  the  satisfaction  of  the  plaintiff;  drd  that  before  the 
breach  the  contract  was  rescinded ;  4th,  leave  and  licence ;  and  also  other 
pleas  alleging  deviations  from  the  contract  by  agreement  with  and  command  of 
the  plaintiff.  Issues  having  been  joined  and  taken  on  those  pleas,  the  cause 
was  at  the  assizes  referred  to  an  arbitrator,  who  awarded  a  general  verdict  to 
be  entered  for  .the  defendant.  The  verdict  and  judgment  thereon  having  been 
entered  accordingly :  Held,  that  the  record  was  not  repugnant,  so  as  to  afford 
ground  of  error.— Cooper  v.  Langdon,  10  M.  fie  W.  785. 

7.  (l^tidence  admitsible  under  plea  of  payment  into  Court.)  In  assumpsit  by  drawer 
against  acceptor  of  two  bills  of  exchange  for  tOl,  each,  the  defendant  pleaded 
payment  into  Court  of  30/.  and  no  damages  ultra ;  the  plaintiff  replied  damages 
ultra,  on  which  issue  was  joined :  Held,  that  the  plea  was  bad ;  but  that 
inasmuch  as  the  plaintiff  had  joined  issue  on  it,  evidence  was  admissible  upon 
that  issue,  that  the  second  bill  had  been  given  as  a  renewal  of  the  first,  and 
that  the  first  had  been  paid  by  a  third  party,  for  whose  accommodation  it  was 
accepted.    (3  Bing.  N.  C.  QU.)— Harris  v.  Bushell,  2  D.  P.  C.  (N.  S.)  515. 

8.  (Plea  rf  release  pleaded  puis  darrein  continuance,  how  proved — Replication  ofnon 
est  factum,)  In  an  action  for  goods  sold,  a  witness  for  the  plaintiff  having 
been  objected  to  as  being  a  co-contractor  with  the  defendants,  the  plaintiffs 
executed  a  release  to  him,  whereupon  the  defendants  pleaded  the  release  puis 
darrein  continuance.  The  witness  subsequently  cancelled  the  release  by  tear- 
ing off  the  seal ;  the  plaintiffs  then  replied  non  est  factum,  to  which  the  de- 
fendants rejoined, "  that  the  said  deed  is  the  deed  of  the  plaintiff."  Semble,  that 
this  issue  was  proved  by  the  production  of  the  cancelled  deed. — Todd  v.  Emly, 
f  D.  P.  C.  (N.  S.)  570. 

9.  (Plea  of  payment^New  assignment.)  Debt  for  19/.  18s.  6d,,  interest  due  on 
a  promisaory  note.  Pleas,  as  to  all  except  7/.  9s.  payment;  as  to  that  sum 
payment  info  Court.    The  particulaxs  of  demand  claimed  19/.  18s.  6d,   At  the 

VOL.  XXX.   NO.'LXI.  O 


194  Digest  of  Cases. 

trial  it  was  proved  tliat  the  whole  sum  which  had  accraed  due  for  interest  on 
the  note  since  it  became  payable  was  752. ;  the  defendant  proved  payment  of 
6iL)  the  jury,  deducting  the  7L  9s.  paid  into  Court  from  the  residue,  13/.,  gave 
a  verdict  for  the  plaintiff  for  bU  lis.:  Held,  that  the  verdict  wafi  right,  and 
that  the  plaintiff  was  not  bound  to  new  assign  that  he  brought  the  action  for  a 
sum  beyond  that  already  paid.  (5  Bing.  N.  C.  5.53.) — Ketmingham  y.  Ali»m,  2 
D.  P.  C.  (N.  S.)  658. 
And  see  Bankruptcy,  1 :  Bills  and  Notes,  3;  Joint  Stock  Banking  Com- 
pany; Nuisance;  Slander;  Trespass,  8,3;  Trover. 

POOR  LAW  AMENDMENT  ACT. 

(£f  officio  guardians,)  A  magistrate  residing  within  a  poor  law  union  is  only  a 
guardian  ex  officio  under  the  Poor  Law  Amendment  Act,  while  he  i^  acting  as 
such  guardian. 

Two  magistrates  made  an  order  of  filiation,  under  the  2  &  3  Vict.  c.  85,  on 
the  complaint  of  the  guardians  of  the  Teesdale  union.  Both  of  them  resided 
within  the  union,  and  were  therefore  guardians  ex  officio  of  it,  and  one  of  them 
was  a  rated  inhabitant  of  a  township  wiihin  the  union,  but  not  that  in  favour 
of  which  the  order  was  made;  one  of  the  magistrates  had  on  other  occasions 
acted  as  a  guardian  ex  officio,  but  neither  had  acted  as  guardian  in  any  thing 
respecting  this  matter:  Held,  that  the  order  was  ^ood.^Reg»  v.  Cant,  1  Carr. 
&  M.  521. 

POOR  RATE.    See  Settlement,  2. 

PRACTICE. 

1.  (Common  jurisdiction  of  judges  at  chambers,)  It  is  no  objection  to  an  order 
made  by  a  judge  of  another  Court,  at  chambers,  under  the  general  jurisdiction 
given  by  1  &  2  Vict.  c.  45,  s.  1,  that  a  judge  of  the  Court  in  which  the  matter 
was  pending  was  in  attendance  at  the  time. — Bennett  v.  Dean,  5  Scott,  N.  R. 
196. 

2.  (Pleadiv^,. time  for,  after  change  of  venue,)  On  the  day  before  the  expiration 
of  the  time  for  pleading,  the  defendant  obtained  a  rule  to  change  the  venue 
from  Middlesex  to  Surrey,  and  served  it  the  following  morning  before  ten: 
Held,  that  a  judgment  signed  on  that  day,  for  want  of  a  plea,  was  irregular ; 
the  effect  of  the  change  of  the  venue  bebg  to  entitle  the  defendant  to  the  same 
time  for  pleading  as  if  the  cause  had  originally  been  a  country  cause. — NicholU 
V.  Stochbridge,  5  Scott,  N.  R.  176. 

3.  (Nino  trial,  time  for  moving  for,)  The  four  days  which  parties  have  for  moving 
for  new  trials,  in  causes  tried  at  the  sittings  in  term,  are  to  be  reckoned  tn- 
clusive  of  the  day  of  the  return  of  the  jury  process.— CAapman  v.  Eley,  5  Scott, 
N.  R.  169. 

4.  (Judgment  as  in  case  of  nonsuit,)  Where,  in  an  action  against  four  defendants, 
issue  had  been  joined  against  three  of  them,  and  the  fourUi  had  been  dis- 
charged under  the  Insolvent  Debtors'  Act  since  the  commencement  of  the  ac- 
tion ;  the  Court  discharged  with  costs  a  rule  for  judgment  as  in  case  of  a  non- 
suit, on  the  ground  that  no  complete  issue  had  been  joined.— Jac^on  v.  Utting, 
10  M.  &  W.  640 ;  2  D.  P.  (N.  S.)  543. 

5.  (Right  of  defendants  to  appear  by  separate  counsel,)  Where  defendants  plead 
separately  pleas  which  are  demurred  to,  the  pleas  and  demurrers  being  sub- 
stantially the  same,  each  defendant  is  not  entitled  to  appear  by  separate 


Common  Law.  195 

counsel  on  the  argument  of  the  demurrer.-- friZ/jon  y.  Carey ^  10  M.  &  W.  641  \ 
2  D.  P.  C.  (N.  S.)  530. 

6.  {Amending  posiea-^  Abandonment  of  judge* s  order.)  The  plaintiff  obtained  an 
order  to  amend  the  postea  at  half- past  nine  o'clock  on  the  22d  of  November, 
but  did  not  draw  it  up  until  the  23rd,  and  it  was  not  served  until  four  o'clock 
op  the  34th :  Held,  that  as  no  fresh  step  could  have  been  taken  by  the  defend* 
ant,  the  plaintiff  had  not  abandoned  the  order. 

A  judge's  direction  as  to  the  amendment  of  a  postea  cannot  be  questioned  in 
the  Court  above,  for  there  is  no  power  to  compel  the  production  of  his  notes  of 
the  trial. -Sond/ord  v.  Alcock,  10  M.  &  W.  689  ;  8  D.  P.  C.  (N.  S.)  46S. 

7.  (New  trial,  motion  for — Affidavit  in  support  of,  when  to  be  sworn,)  An  affidavit 
in  support  of  a  rule  nisi  for  a  new  trial  must  be  sworn  within  the  first  four  days 
of  term,  although  the  Court  are  not  able  to  hear  the  motion  until  after  that 
time.— PFi//ifl»»  v.  Mortimer,  2  D.  P.  C.  (N.  S.)  509. 

8.  (Notice  of  trial—  Waiver,)  The  plaintiff  gave  notice  of  trial  for  the  sittings 
after  term  in  London,  not  specifying  whether  it  was  intended  to  try  at  the  first 
or  second  sittings,  pursuant  to  the  rule  of  Court,  H.  32  Geo.  3,  C.  P.,  but  the 
defendant  became  aware  of  the  plaintiff's  intention  to  try  at  the  second  sit- 
tings, and  took  proceedings  with  a  view  to  have  the  cause  struck  out  of  the 
list  for  that  sittings :  Held,  that  he  had  wdved  the  objection  to  the  notice  of 
trial.— FoMtigc  V.  Misher,  3  D.  P.  C.  (N.  S.)  637. 

9.  (Enlargement  of  rule — Filing  affidavits,)  A  rule  nin  having  been  enlarged  on 
the  terms  that  all  affidavits  to  be  used  on  showing  cause  should  be  filed  a  week 
before  the  ensuing  term,  the  Court  nevertheless  allowed  the  pli^intiff  to  show 
cause  on  an  affidavit  sworn  and  filed  for  the  -purposes  of  the  motion  to  en- 
large ;  but  discharged  the  rule  only  on  payment  of  the  costs  of  the  enlarge- 
ment.—Cftamftcrs  V.  Briant,  2  D.  P.  C.  (N.  S.)  671. 

And  see  Judgment. 

PRACTICE  IN  CRIMINAL  CASES. 

(Discharging  jury.)  The  jury  in  a  criminal  case  cannot  be  discharged  after  they 
have  been  sworn,  on  its  being  discovered  that  a  relative  of  the  prisoner  is 
upon  the  jury. — Reg,  v.  Wardte,  I  Car.  &  M.  647, 

PRESCRIPTIPN  ACT. 

(Pleading — Unity  of  possession,)  In  trespass  quare  clausupi  fregit,  to  a  plea  of  en- 
joyment of  a  right  of  way  over  the  plaintiff^s  close,  by  the  occupiers  of  a  close 
called  W.,  for  twepty  years  next  before  the  commencement  of  the  suit,  under 
the  Stat.  2  &  3  Will.  4,  c.  71,  s.  2,  the  plaintiff  replied,  that,  before  the  period 
of  twenty  years  mentioned  in  the  plea,  one  W.  C.  was  seised  in  fee,  s^s  well 
of  the  close  mentioned  in  the  declaration  as  of  the  close  called  W.,  and  con- 
tinued so  seised  during  part  of  the  said  period  of  twenty  years,  to  wit,  until 
&c.,  when  he  died  so  seised  :  Held  bad  on  special  demurrer }  for  that  unity  of 
seisin  was  not  inconsistent  with  the  right  as  alleged  in  the  plea,  and  unity  of 
possession  (if  that  were  meant  by  the  replication)  might  have  been  given  in 
evidence  under  a  traverse  of  the  right  as  alleged  ip  the  plea. — Englarid  v.ffa//, 
lOM.  &W.  699. 

PRISONER. 

1.  (Charging  in  execution.)  In  C.  P.,  a  prisoner  brought  up  for  the  purpose  of. 
being  charged  in  execution,  is  so  charged  by  the  Court,  without  motion,  unless 
the  prisoner  pays  the  condemnation  money.  No  opposition,  therefore,  can  be 
made  to  the  commitment  of  such  prisoner  in  execution^  on  the  ground  of  any 
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irregularity  in  the  arrest :  such  illegality  mast  form  the  subject  of  a  motion  for 
a  rule  nisi  for  his  discharge. — Aldridge  v.  Stanford,  5  Man.  &  G.  409. 
2.  {Ducharge  under  48  Geo,  S,  c,  1S3.)  A  defendant  in  execution  for  twelve 
months  for  a  debt  not  exceeding  iOL,  cannot  be  compelled  to  accept  bis  dis- 
charge under  the  statute,  and  therefore  an  application  for  his  discharge  at  the 
instance  of  the  Marshall  will  not  be  entertained. —  Wood  v.  Heath,  2  D.  P.  C. 
(N.S.)651. 

PROCESS. 

1.  {Service  (f  writ  of  summons,)  Where  a  copy  of  the  writ  of  summons  was  given 
to  the  defendants  clerk,  who  was  desired  to  deliver  it  to  his  master,  and  the 
defendant  subsequently  came  to  the  office  of  the  plaintiff's  attorney  with  the 
writ  in  his  hand ;  the  Court  allowed  an  appearance  to  be  entered  for  the 
defendant  under  the  statute.  (I  M.  &  W.  57^.)— Aston  v.  Greathead,  S  D.  P. 
C.  (N.  S.)  547. 

2.  {Distringas  against  peer,)  The  Court  refused  to  set  aside  a  distringas  issued  for 
the  purpose  of  compelling  the  appearance  of  a  peer  known  to  be  abroad  when 
the  writ  issued.— Hou/dir^;^  v.  Earl  of  Litchfield,  5  Scott,  N.  R.  190  ;  see  also 
Taylor  V,  Lord  Stuart  de  Rotlisay,  id.  183. 

3.  (Ca,  sa,  to  fix  sureties  under  1  &  2  Vict.  c.  110,  s,  8.)  It  is  sufficient  that 
there  be  eight  days  between  the  teste  and  the  return  q{  a  ca.  sa.  to  fix  the 
sureties  in  a  bond  given  under  1  &  2  Vict,  c.  110,  s.  8. — Kymer  v.  Sydserf,  5 
Scott,  N.  R.  193. 

4.  (Continuing  writs — Duration  of  writ  of  summons.)  A  writ  issued  on  the  8th 
of  January,  and  consequently  the  four  months  of  its  duration  would,  by  the  2 
Will.  4,  c.  39,  s.  10,  expire  on  the  7th  May*:  Semble,  that  the  subsequent  pro- 
cess, to  prevent  the  operation  of  the  statute  of  limitations,  should  be  entered  of 
record  by  the  6th  of  J\me.--M*KeUar  v.  Reddie,  5  Scott,  N.  R.  192. 

5.  (Continuing  writs — Amendment  of,)  Where,  after  the  argument  of  a  demuxrer 
to  a  replication  setting  out  continuing  writs  in  answer  to  a  plea  of  the  statute 
of  limitations,  the  plaintiff  was  allowed  to  amend  by  stating  the  indorsement 
on  the  writs  as  containing  the  date  as  well  of  the  return  as  of  the  writs,  in 
conformity  with  the  Uniformity  of  Process  Act ;  the  Court,  on  a  subsequent 
application,  also  allowed  the  writs  themselves  to  be  amended  accordingly. — 
Williams  V.  Williams,  10  M.  &  W.  476 ;  2  D.  P.  C.  (N.  S.)  509. 

6.  (Error  injury  process,  amendment  of,)  An  application  to  set  aside  the  Terdict 
and  judgment,  on  the  ground  that  the  cause  was  tried  after  the  return  day 
mentioned  in  the  distringas  juratores,  must  be  made  within  the  first  four  days 
of  term  next  following. 

And  semble,  the  Court  will  not,  in  such  case,  interfere  at  all  on  motion,  but 
leave  the  party  to  his  writ  of  error. 

The  distringas  juratores,  instead  of  being  made  returnable  on  the  first  day  of 
Michaelmas  Term,  was  by  mistake  tested  on  that  day,  and  commanded  the 
sheriff  to  distrain  the  jurors,  so  that  he  might  have  their  bodies  on  the  17th  of 
June,  before  the  Barons  at  Westminster,  unless  the  Chief  Baron  should  first 
come  on  the  15th  of  June,  at  the  Guildhall  of  the  city  of  London.  The  trial 
took  place  on  the  25th  of  June.  After  error  coram  vobis  brought  by  the 
defendant  on  the  ground  of  this  irregularity  in  the  process,  the  Court,  on 
motion,  allowed  an  amendment,— CAetf<e  v.  Scales,  10  M.  &  W.  488* 
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RAILWAY  ACT. 

(JJahility  cf  purchaser  cfsharet  after  call  made,)  By  tbe  Aylesbury  Railway  Act, 
6  Will.  4,  c.  87,  B.  95,  the  company  aie  empowered  to  sue  subseribert  for  calls. 
By  8.  96,  the  directors  are  empowered  from  time  to  time  to  make  calls  of 
money  from  the  subscribers  to  and  proprietors  of  the  undertaking  for  the  time 
being,  and  it  is  enacted,  that  *'  if  any  owner  or  proprietor  for  the  time  being 
of  any  such  share  shall  neglect  or  refuse  to  pay  such  his  rateable  proportion, 
together  with  interest  if  any,  then  or  at  any  time  thereafter,  it  shall  be  lawful 
for  the  company  to  sue  for  and  recover  the  same  by  action  of  debt  &c.,  or  the 
said  directors  may  and  they  are  hereby  authorized  to  declare  the  shares 
belonging  to  such  owner  to  be  forfeited,  and  to  order  such  shares  to  be  sold/' 
Section  98  enacts,  "  that  in  any  action  to  be  brought  by  the  said  company 
againfrt  any  proprietor  for  the  time  being  of  any  share  in  the  said  undertaking, 
to  recoTer  any  money  due  and  payable  for  or  in  respect  of  any  call,  it  shall  be 
sufficient  for  the  said  company  to  declare  and  allege,  that  the  defendant  being 
a  proprietor  of  a  share  in  the  said  undertaking,  is  indebted  to  the  said  company 
in  such  sum  of  money  as  the  calls  in  arrear  shall  amount  to,  for  a  call,  or  so 
many  calls,  of  such  sums  of  money  upon  a  share  belonging  to  the  defendant, 
whereby  an  action  hatli  accrued  to  the  said  company  by  virtue  of  this  act,  with- 
out setting  forth  the  special  matter ;  and  on  the  trial  of  such  action  it  shall 
only  be  necessary  to  prove  that  the  defendant,  at  the  time  of  making  such 
respective  calls,'  toas  a  proprietor  of  a  share  in  the  said  undertaking,"  &c.  &c. 
Section  101  enables  proprietors  to  sell  and  dispose  of  their  shares,  subject  to 
the  rules  and  conditions  therein  mentioned,  and  provides  that  on  '*  every  sale 
the  deed  of  conveyance,  (being  executed  by  the  seller  and  purchaser,)  shall  be 
kept  by  the  company,  who  shall  enter  in  some  book,  to  be  kept  for  that  purpose, 
a  memorial  of  such  transfer  and  sale,  and  indorse  the  entry  of  memorial  on  the 
said  deed  of  sale  and  transfer ;"  and  that  "  until  such  memorial  shall  have 
been  made  and  entered  as  before  directed,  the  seller  thereof  shall  remain  and 
be  held  liable  for  all  future  calls,  and  the  purchaser  shall  have  no  part  or  share 
of  the  profits  of  the  said  undertaking,  nor  any  interest  in  respect  of  such  share 
paid  to  him,  nor  any  vote  in  respect  thereof  as  a  proprietor  of  such  undertaking.'' 
And  8.  10?  enacts,  that  no  person  or  corporation  shall  sell  or  transfer  any 
share  which  he  or  they  shall  possess  in  the  said  undertaking,  upon  which  any 
call  shall  have  been  made,  after  the  day  appointed  for  the  payment  of  the  same, 
unless  at  the  time  of  such  sale  or  transfer  he  or  they  shall  have  paid  the  full  sum 
of  money  which  shall  have  been  called  for  in  respect  of  such  share."  In  an 
action  for  a  call,  the  declaration  stated  that  the  defendant  theretofore,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  6th  March,  1838,  being  the 
proprietor  of  divers,  to  wit,  fifty  shares  in  a  certain  undertaking,  &c.,  was  in- 
debted to  the  company  in  the  sum  of  2501.  for  a  call  of  5/.  upon  each  of  the  said 
shares,  whereby  and  by  reason  of  the  said  sum  of  2bOL  being  and  remaining 
wholly  unpaid,  the  defendant  still  is  indebted  to  the  plaintiffs  in  the  same,  and 
an  action  hath  accrued,  &c. 

The  defendant  pleaded,  that  true  it  was  on  the  6th  of  March  in  the  declaration 
mentioned,  he  was  the  proprietor  of  the  shares  therein  mentioned,  but  that 
after  the  making  of  tJie  call,  and  before  the  same  was  payable,  he  duly  transferred 
all  his  shares  in  the  undertaking  to  one  Thompson,  and  that  Thompson 
accepted  the  transfer*  and  that  the  conveyance  was  delivered  to,  and  entered 
and  merooiialized  by  the  company  before  the  call  was  payable,  whereby  the 
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defendant  ceased  to  be  a  proprietor  and  owner  of  the  shares,  and  then  ceased 
to  be  liable  to  the  said  call.  Held,  on  special  demarrer  that  the  deselaratioD, 
not  alleging  that  the  defendant,  '*  being  a  proprietor,  m  indebted,"  &c.,  disclosed 
no  cause  of  action,  but  that,  assuming  that  it  disclosed  a  safitcient  cause  of 
action,  it  was  well  answered  by  the  plea,  which  was  good  in  substance,  because 
it  showed  that  the  defendant,  having  transferred  his  shares  and  entered  a  me- 
morial of  the  transfer  befor'e  the  call  was  payable,  was  not  liable  ;  and  good  in 
form,  because  it  admitted  all  the  matters  of  fact  in  the  declaration,  (via.  that 
the  defendant  vxis  a  proprietor,  that  a  call  was  made,  and  that  it  remained 
unpaid,)  &nd  by  lAtroducing  affirmative  matters  not  inconsistent  with  tltose 
facts,  showed  that,  notwithstanding  those  facts,  the  defendant  was  not  fiable, 
and  that  the  plea  was  properly  concluded  with  a  verification,  as  it  confessed 
and  avoided  the  matters  of  fact  stated  in  the  declaration. — Aylesbury  Raihoay 
Company  V,  Mount,  5  Scott,  N.  R.  137.  .[Since  reversed  in  the  Exchequer 
Chamber.] 

RAPE.    See  Evidence  in  Criminal  Cases,  1,  9. 
RECOVERY.    See  Advowson. 

RELEASE. 

(Of  bygoM  rent,)  In  replevin,  the  defendant  made  cognizance  for  half  a  year's 
rent  due  at  Michaelmas,  1841,  for  a  farm  held  by  the  plaintiff  under  J.  H.  at  a 
rent  of  86/.,  payable  half-yearly  at  Lady-day  and  Michaelmas  -,  the  plaintiff 
pleaded  in  bar,  that  by  an  indenture  made  between  J.  H.  and  the  plaintiff,  pur- 
porting to  be  made  on  the  1st  of  February,  1841,  but  which  was  in  fact  made 
after  Michaelmas,  1841,  and  after  the  rent  became  due,  J.  H.  released  the 
plaintiff  from  the  rent.  The  replication  set  out  the  indenture,  which  bore  date 
1st  February,  1841,  and  was  a  lease  from  J.  H.  to  the  plaintiff  of  the  farm,  to 
hold  from  30th  July,  1840,  for  fourteen  years,  at  a  rent  of  Q6L  payable  half- 
yearly  at  Lady-day  and  Michelmas,  the  first  payment  to  be  made  at  Lady-day 
next :  Held,  that  this  was  no  release  of  the  rent  for  which  the  cognizance  was 
made. — Cooper  v.  Robinson,  10  M.  &  W.  694. 

REMITTER.    See  Estate  Tail. 

REPLEVIN. 

{Cognizance for  double  rent,  form  of,)  In  a  cognizance  by  defendant  as  bailiff,  for 
dotible  rent,  under  the  11  Geo.  3,  c.  19,  s.  18,  ihe  terms  of  the  tenancy,  and  of 
tlie  notice  to  quit,  should  be  so  shown,  that  the  tenant's  power  to  determine 
the  tenancy  by  notice  to  his  landlord  for  that  purpose,  and  the  sufficiency,  in 
law,  of  the  notice  actually  given,  may  appear.  It  is  not  sufficient  (on  special 
demurrer)  to  allege  that  the  tenant,  "  having  power  to  determine  by  such  a  no- 
tice as  hereinafter  mentioned,"  gave  a  notice  to  quit  on  a  given  day  past. — 
Humberstone  v.  DuboU,  10  M.  &  W.  765  ;  2  D.  P.  C.  (N.  S.)  306. 

And  see  Bankruptcy,  2. 

SETTLEMENT. 

1.  {Of  bastard,  born  since  4^5  Will.  4i  c.  76.)  By  4  &  5  Will.  4,  c.  76,  a.  71,  a 
child  born  a  bastard  after  the  passing  Of  the  act,  takes,  on  the  mother's  mar- 
riage, the  settlement  of  her  husband. — Rfg.  v.  Inhabitants  of  St.  Mary,  Newington, 
^  G.  &  D.  686. 

g.  (By  tenting-^Assessment  to  poor  rate.)     By  4  &  5  Will.  4,  c.  76,  s.  66,  it  is 
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enacted,  tbat "  no  settlement  shall  be  acquired  by  occupying;  a  teneoofent,  unless 
the  person  occupying  tlie  same  shall  have  been  assessed  to  the  poor  rate,  and 
shall  have  paid  the  same  in  respect  of  such  tenement  for  one  year.'*  In  the 
form  of  a  poor  rate,  the  column  headed  with  "  name  of  owner"  was  filled  up 
with  the  name  of  the  owner ;  the  column  headed  *'  name  and  occupiei*'  was 
not  filled  up  with  any  name.  A  pauper  occupied  the  house  so  rated,  the  rate 
was  demanded  of  him  by  the  parish  officer,  and  pauper  paid  it :  Held,  that  he 
was  sufficiently  "  assessed"  to  gain  a  settlement,  though  his  name  did  not  appear 
mi  the  rate.  (Cald.  35 ;  8  Mod.  38 ;  Burr.  S.  C.  465.)— Rff.  v.  Inhahitann  of 
Hubne,  2  G.  &  D.  G8f . 

3.  (By  hiring  and  service — Exceptive  hiring,)  Pauper,  by  written  agreement,  hired 
for  four  years  as  a  servant  in  turning  iron  work,  or  any  other  employment  as 
an  artisan  which  his  master  might  set  him  to,  and  promised  to  devote  his  whole 
time  to  such  business  during  working  hours,  from  6  a.  m.  to  6  p.  m.,  and  also  to 
give  a  just  account  of  all  his  doings  in  such  business,  whenever  his  master  should 
require  him,  in  consideration  of  weekly  wages  to  be  paid  to  him  by  his  master, 
who,  in  consideration  of  such  work,  promised  to  pay  him  at  and  after  the  rate  of 
8s.  a  week  :  Held,  an  exceptive  hiring. — Reg,  v.  Inhabitants  of  Hotbech,  tO,6c 
D.  692. 

4.  (Same,)  In  1838,  when  the  42  Geo.  3,  c.  73,  was  the  statute  in  force  for 
the  limitation  of  factory  labour,  pauper  was  hired  in  a  factory.  There  was  no 
express  contract  of  hiring,  but  the  pauper  was  engaged  with  reference  to  certain 
rules,  by  one  of  which  the  hours  of  attendance  for  each  person  engaged  in  the 
factory  were  stated  to  be  from  six  a.  m.  to  half- past  seven  p.m.,  except 
Saturday,  when  work  was  to  cease  at  half-past  four ;  half  an  hour  allowed  for 
breakfast,  and  one  hour  for  dinner ;  and  any  person  not  coming  to  work  at  the 
stated  periods,  for  every  offence  to  forfeit  6d,  and  be  deducted  for  the  timd  he 
should  be  absent :  Held,  an  exceptive  hiring. — Reg.  v.  Inhabitants  of  Preston,  2 
G,  &  D.  698. 

SHERIFF. 

1.  (Jurisdietum  of  the  CourU  over.)  The  Court  has  a  jurisdiction  over  a  sheriff  in 
respect  of  writs  executed  by  him,  although  his  office  has  since  been  abolished 
by  thie  act  of  parliament.— PTamer  v.  Powell,  2  D.  P.  C.  (N.S.)  531. 

f.  (Action  for  falH  return  (f  nulla  bona— Evidence  to  prove  fraud  in  prior  executions, 
how  far  admissible,)  In  an  action  against  a  sheriff  for  a  false  return  of  nulla 
bona,  ttt  which  the  defence  is  that  prior  writs  are  in  the  hands  of  the  sheriff  to 
an  amount  sufficient  to  cover  the  whole  of  the  defendant's  goods,  the  plaintiff 
may  give  evidence  to  show  that  the  judgments  and  prior  executions  were  fraudu- 
lent and  void,  without  proving  that  the  sheriff  was  a  party  to  or  had  notice  of 
the  fraud  ;  and  for  that  purpose  the  conduct  of  the  debtor  with  respect  to 
such  prior  executions  is  admissible. 

Where  a  sheriff  has  seized  goods  under  a  writ  issued  upon  a  judgment,  which 
is  fraudulent  against  creditors  under  the  13  Eliz.  c.  5,  and  such  goods  remain 
in  his  hands,  he  is  bound  to  seize  and  sell  them  under  a  subsequent  writ,  founded 
upon  a  bonft  fide  debt.  (5  B.  &  C.  660 ;  8  B.  &  C.  132  ;  1  Ves.  sen.  239  5 
Peake's  N.  P.  C.  8b,)—Imray  v.  Magnay,  2  D.  P.  C.  (N.  S.)  531. 

SLANDER. 

1.  (  Pleadings— Prorf  of  introductory  averments.)  Slander.— The  declaration,  after 
reciting  that  A.  and  B.,  the  plaintiffs,  were  lawful  husband  and  wife,  and  that 
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B.  was  the  lawful  sister  of  one  C,  alleged  that  the  defendaot  qmke  of  and  oon- 
cenuDg  the  plaintiff  B.  and  her  intermarriage,  and  of  and  concemiiig  C,  the 
fsdse,  &c.  words  following  :  "  It  has  been  ascertained  beyond  doubt  that  C.  and 
B.  are  not  only  not  brother  and  sister,  bat  man  and  wife :"  Held,  first,  that  the 
plamtiffii  were  not  bound  to  prove  the  introductory  averment  that  B.  was  the 
lawful  sister  of  C. ;  secondly,  that  the  declaration  was  not  bad  in  arvest  of 
judgment.— Hming  v.  Power,  10  M.  &  W.  564. 
2.  (PUadingt.)  Declaration  for  words  alleged  that  plaintiff,  an  apothecary, 
having  attended  the  defendant's  child,  which  was  ill,  with  the  defendant's  con- 
sent, made  up  and  administered  certain  medicines  to  the  child,  and  amongst 
others  a  saline  injection ;  and  that,  the  child  having  died  of  such  ackness,  the 
defendant  published  of  and  concerning  the  plaintiff  these  words : — "  he  killed 
my  child,  it  was  the  saline  injection  that  did  it ;"  innuendo,  that  the  defendant 
meant  that  the  pluntiff  had  been  guilty  of  feloniously  killing  the  child.  The 
defendant  pleaded  a  justification,  for  that  the  plaintiff  did  "  injudiciously,  in* 
discreetly,  and  improperly,  and  contrary  to  his  duty  in  that  behalf,"  admmister 
a  certain  saline  injection  to  the  child,  and  that  its  death  was  occasioned  or 
greatly  accelerated  by  the  said  injection :  Held,  qu  demurrer,  first,  that  the 
count  substantially  alleged  a  criminal  offence  to  have  been  imputed  to  the 
plaintiff;  secondly,  that  the  plea  was  bad,  for  that  it  confessed  the  meaning  so 
imputed  to  the  words  spoken,  viz.,  that  the  plaintiff  had  been  guilty  of  man- 
slaughter, but  contained  no  justification  for  such  a  charge. 

The  second  count  of  the  declaration  alleged  the  use  of  these  words :  "  He 
made  up  the  medicines  wrong,  through  jealousy,  becanse  I  would  not  allow 
him  his  own  judgment  \*  innuendo,  that  the  plaintiff  had  intentionallyt  and  from 
jealousy  and  improper  motives,  made  up  the  medicines  in  a  wrong  and  impro- 
per manner,  and  that  such  medicines  were,  to  his  knowledge,  unfit  and  improper : 
Held,  that  the  words,  as  alleged,  imputed  no  criminal  offence,  and  that  the 
count  was  therefore  bad. 

The  third  count  alleged  the  use  of  these  words :  '*  Mr.  P.  told  me  that  he  had 
given  my  child  too  much  mercury,  and  poisoned  it,  otherwise  it  would  have  got 
well  f  innuendo,  that  the  plaintiff  had,  through  ignorance  ox  inattention,  admi- 
nistered to  the  child  such  an  excessive  quantity  of  mercury,  that  it  had  acted 
as  poison,  and  caused  the  child's  death.  Plea,  that  the  plaintiff  did  "  wrong- 
fully and  improperly,  and  contrary  to  his  duty,"  administer  to  the  said  child  an 
excessive  proportion  of  mercury,  having  reference  to  the  state  and  condition  of 
the  child :  Held,  that  this  plea  was  also  bad,  for  that  it  did  not  confess  or  avoid 
the  charge  contained  in  the  count. — EdtaU  v.  Uuaitil^  2  D.  P.  C.  (N.  S.)  641. 

SPECIAL  JURY. 

{Certificate  for,  lo/wn  to  be  given,)  The  words  in  the  6  Geo.  4,  c.  50,  s.  34,  as  to 
the  costs  of  a  special  jury,  that  unless  the  judge  "  shall  immediately  after  the 
verdict  certify,  kc,"  mean  that  the  judge  shall  certify  within  a  reasonable  time 
after.  ^8  M.  &  W.  281,  677 .)— Christie  v.  Bichardson,  10  M.  &  W.  688  ;  2 
D.  P.C.  (N.S.)503. 

STAMP. 

i,  (On  cojry,)  Where  on  the  non -production  of  a  deed  after  notice  to  prodnce,  the 
opposite  party  calls  a  witness  who  proves  a  copy  compared  by  him  with  the 
original  deed,  such  copy  may  be  read  without  being  stamped ;  for  it  is  only 
used,  in  point  of  law,  to  refresh  the  witnesses  memory  as  to  the  contents  of  the 
deed.-^Braythtoayte  v.  Hitchcock,  tO  M.  &  W.  494. 
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i,  {On  warrant  tfaUcmey,)  In  November,  1 840,  a  warrant  of  attornej^  was  given 
for  1000/,,  together  with  interest  for  the  same  at  the  rate  of  n/.  per  cent,  per 
annum  from  the  1st  of  Jaly,  1840.  In  October,  1841,  the  money  being  still 
unpaid,  the  debtor,  by  way  of  further  security,  gave  a  bill  of  sale,  reciting  the 
waxrant  of  attorney,  and  that  the  1000/.  remained  due,  and  assigning  certain 
property,  and  jffoviding  for  the  repayment  of  the  1000/.  and  interest  at  five  per 
cent  from  the  30th  November,  1840,  to  which  day  interest  had  been  paid  up 
under  the  warrant  of  attorney.  The  warrant  of  attorney  bore  an  ad  valorem 
staa^)  of  5/.  -,  the  lull  of  sale  a  1/.  15<.  stamp. 

Held,  first,  that  the  former  stamp  was  sufficient,  for  that  the  **  definite  and 
certain  sum''  thereby  secured  was  the  1000/.,  and  that  the  interest  formed  no 
part  thereof.     (7  M.  &  W.  590.) 

Secondly,  that  the  warrant  of  attorney  was  an  "  instrument'*  within  the 
meaning  of  the  Stamp  Act,  55  Geo.  3,  c.  184,  schedule  1,  part  1,  in  furtherance 
of  which  the  bill  of  sale  was  given,  and  that  the  latter  therefore  came  within 
the  exemption  on  mortgages  provided  for  by  the  statute,  and  was  sufficiently 
stamped.— Pierpoint  v.  Goicer,  2  D.  P.  C.  (N.  S.)  652. 

STATUTE. 

(CatutrM!ti4in  of  private  act)  The  3  &  4  Vict.  c.  126,  an  act  to  enable  the  Mon- 
mouthshire Iron  and  Coal  Company  to  sue  and  be  sued  in  the  name  of  any  one 
of  their  directors  or  their  secretary,  after  reciting,  "  that  difficulties  had  arisen 
and  might  thereafter  arise  in  recovering  debts  and  monies  due  to  the  said  com- 
pany, and  in  maintaining  actions  for  damages  done  to  the  said  company,  or  to 
the  property  of  the  said  company,  since  by  law  all  the  members  for  the  time 
being  of  the  said  company  must  be  named  in  every  action  or  suit  carried  on  for 
sqg)i  purpose  ;  and  that  it  would  be  convenient  that  persons  having  demands 
against  the  said  company  should  be  entitled  to  sue  the  secretary  of  the  said 
company,  or  any  one  of  the  elected  directors  thereof  for  the  time  being,  and 
that  prosecutions  for  embezzlement,  robbery,  or  stealing  the  property  of  the  said 
company  should  be  instituted  and  carried  on  in  the  name  of  the  said  company, 
or  in  the  name  of  the  secretary,  or  one  of  the  elected  directors  for  the  time 
being,"  enacts,  **  that  all  actions  and  suits  whatsoever  against  any  person  or 
persons  already  indebted  to,  or  who  may  hereafter  be  indebted  to  the  said  com- 
pany, ^d  all  actions,  suits,  and  other  proceedings  whatsoever,  at  law  or  in 
equity,  for  any  injury  or  wrong  done  t<f  any  real  or  personal  property  of  the 
said  company,  or  upon  or  in  respect  of  any  present  or  future  liability  or  liabili- 
ties to  the  said  company,  or  upon  any  bonds,  covenants,  bills  of  exchange,  pro- 
missory notes,  contracts  or  agreements,  which  already  have  been  or  hereafter 
shall  be  given  or  entered  into  with  the  said  company,  or  to  or  with  any  person 
whomsoever  in  trust  for  the  said  company,  or  to  or  with  any  person  or  persons 
for  the  use  or  benefit  thereof,  or  wherein  the  said  company  is  or  shall  be  inte- 
rested &c.,  against  any  person  or  persons  already  indebted,  or  who  may  be  here- 
after indebted  to  the  said  company,  or  to  any  person  or  persons  in  trust 
for  the  said  company,  or  to  any  person  or  persons  for  the  use  or  benefit 
thereof,  and  generally  all  other  proceedings  whatsoever  at  law  or  in  equity 
-to  be  commenced,  instituted,  or  carried  on  by  or  on  behalf  of  the  said  com- 
pany, or  wherein  the  said  company  is  or  shall  h&  concerned  or  interested, 
against  any  person  or  persons  &c.,  whether  such  person  or  persons  &c.,  is  or 
aie,  or  shall  be  or  shall  have  been,  a  proprietor  or  proprietors  of  the  said  com- 
pany or  not,  shall  and  lawfully  may  be  commenced  &c.,  or  carried  on  in  the 
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xukme  of  the  secretary  of  the  laid  company  for  the  time  being,  or  in  the  name 
of  any  one  of  the  elected  directors  for  the  time  being  of  the  said  company,  as 
•the  nominal  plaintiff  kc,  for  and  on  behalf  of  the  said  company,  and  it  shall 
and  may  be  lawfal  for  the  said  company  to  sue  and  proceed  against  any  person 
cir  persons  &c.,  notwithstanding  such  person  or  persons  fiec,  is  or  are,  or  shall 
be  or  shan  have  been,  a  proprietor  or  proprietors  of  the  said  company,  and 
timt  solely  or  jointly  trith  any  other  person  or  persons,  in  respect  of  any  claim 
or  demand  which  the  said  company  may  have  against  such  person  or  persons 
&c.,  either  solely  or  jointly  as  aforesaid,  the  same  as  If  such  person  or  persons 
&c.  was  or  were  not  or  had  never  been  a  proprietor  or  proprietors  of  the  said 
company:"  Held,  that  the  enacting  words  were  sufficiently  large  to  antliorize 
the  company  to  sue  in  the  name  of  the  secretary,  or  one  of  the  directors,  for  an 
instalment  of  the  capital  secured  by  a  deed,  in  which  each  of  the  proprietors 
had  covenanted  with  certain  trustees  to  make  due  payment  of  the  instalments. 
In  debt  by  the  secretary  for  an  instalment  or  call,  the  declaratidn  alleged  that 
the  defendant  was  the  proprietor  of  sixty  shares ;  that  by  a  certain  indenture 
of  settlement  bearing  date  a  certain  day  and  year,  to  wU,  the  25th  of  October, 
1836,  executed  by  the  defendant,  it  was  covenanted  and  agreed,  amongst  other 
things,  that  there  should  be  a  board  of  directors,  that  it  should  be  lawful  for 
such  board,  when  they  should  think  proper,  to  resolve  that  the  proprietors  of 
shares  in  the  capital  of  the  company,  (except  the  proprietors  for  the  time  being 
of  certain  shares  in  the  indenture  mentioned,  and  thereby  exempted  from  pay- 
ment of  calls,)  should  be  called  upon  to  pay,  at  any  time  after  the  expiration  of 
three  calendar  months  from  the  date  of  the  indenture,  and  tfter  the  expiration  of 
three  calendar  months  from  the  time  appointed  for  the  payment  of  any  former  instal- 
ment, such  further  instalment,  not  exceeding  &c.  upon  every  share,  (except  as 
aforesaid,)  as  they  should  from  time  to  time  think  necessary ;  that  certain  notices 
should  be  given  of  calls,  and  that  every  present  and  future  proprietor  or  holder  of 
shares,  (except  as  to  the  shares  exempted  from  the  payment  of  calls  as  thereinbe- 
fore pr(7vided  as  aforesaid),  should  pay  every  instalment  that  might  be  called  for 
in  respect  of  each  of  his  or  her  shares  on  or  before  the  day  and  at  the  place  ap- 
pointed for  the  payment  thereof,  provided  that  no  farther  instalment  should  be 
payable  until  at  least  three  calendar  months  should  hare  elapsed  after  the  day 
appointed  for  the  payment  of  any  previous  instalment.  The  declaration  then 
proceeded  to  aver,  that  afterwards  and  whilst  the  defendant  was  such  proprietor 
of  sixty  shares  in  the  capital  of  the  company,  and  after  the  execution  by  him  o^ 
the  deed  of  settlement  as  aforesaid,  to  wit,  on  the  22nd  of  December,  1840,  the 
board  of  directors  duly  made  a  call  according  to  the  provisions  of  the  deed  of 
settlement,  to  wit,  a  call  or  instalment  of  2^  lOs.  upon  every  share  in  the  capital 
of  the  said  company  (except  the  said  ejcempted  shares),  to  be  paid  and  payable 
on  the  I6ih  January  then  next  following,  **  the  same  not  being  made  so  payable 
till  more  than  three  calendar  months  after  the  day  appointed  for  the  payment 
of  any  previous  instalment ;  that  the  proportions  or  instalment  of  the  defendant 
so  called  for  in  respect  of  his  said  sixty  shares  in  the  capital  of  the  said  com- 
pany, amounted  to  a  large  sum  of  money,  to  wit,  150/. ;  that  the  defendant  had 
due  notice  of  the  call  &c;,  and  that  by  reason  of  the  premises,  **  the  said  defen- 
dant then  became  liable  to  pay  to  the  said  company  on  the  said  16th  of  January, 
1841,  the  said  sum  of  1501.,  being  the  said  amount  of  the  said  proportion  or 
instalment  in  respect  of  the  said  sixty  shares  of  the  defendant  as  aforesaid : ' 
Held,  on  special  demurrer,  that  it  appeared  by  necessary  implication  and 
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intendment,  tbat  the  shares  in  respect  of  ^Mcb  the  defendant  was  sought  to  be 
charged  were  Hot  exempted  shares. 

Held  also,  that  it  was  safficientlj  alleged  that  the  call  in  question  ^rai  not 
made  nntil  after  the  expiration  of  three  calendar  months  from  the  date  of  Ae  in- 
denture of  settlement,  and  that  it  was  sufficiently  at^erred  that  the  call  was  not 
made  payable  until  after  the  expiration  of  three  calendar  months  from  the  time 
appointed  fot  the  payment  of  any  former  instilment. -^SWnner  \,Liriitbert,  5  Scott, 
N.  R.  197. 

TENDER. 

{When  conditional,)  In  debt,  where  the  plaintiff  claimed  42/.,  the  defendant 
pleaded  payment,  set  off,  and  tender ;  and  having  shown  payments  to  the  ex- 
tent of  392.  called  a  witness,  who  said  that  he  went  to  the  plaintiff  and  said, 
"  I  offer  you  7L  16s.  Sd,  as  the  balance  of  35/.,  and  request  a  receipt  in  full :" 
Held,  a  conditional,  and  therefore  an  insofficient  tender.  (Peake's  N.  P.  C. 
179;  8  C.  &  P.  752  ;  8  M.  &  W.  298.)— Foord  ▼.  Noll,  2  D.  P.  C.  (N.  S.)  617. 

TITHES. 

(Mt/fr,  when  exerftpt  frtm  tithe,)  Milk  drawn  from  the  cow  by  hand  and  given  to 
the  eadf  before  it  becomes  titheable  is  exempt  from  tithe,  as  well  as  miik  sucked 
by  «ie  calf.    (5  Gwill.  1101.)— Ftf*w  v.  Birrell,  2  Q.  B.  «39;  2  G.  &  D.725. 

TOWN  CLERK.    See  Corporation,  1 ;  Municipal  Corporations  Act,  2. 

TRESPASS. 

1 .  (  Particulars,  when  granted  in. )  The  Court  will  not  grant  particulars  in  an  action 
of  trespass,  on  the  mere  affidavit  of  the  defendant  that  he  had  read  the  declara- 
tion, and  that  from  the  general  and  vague  form  thereof  he  was  unable  to  ascer- 
tain the  grievances  on  ivhich  the  plaintiff  intended  to  rely ;  but  some  special 
ground  must  be  shown  as  &  reason  f6V  granting  the  rule.— HdrfocTc  v.  Lediard, 
10  M.  &  W.  677. 

2.  {Trespasi  or  case — Evidence-^Pleading — Estoppel)  Trespass  for  breaking  and 
entering  the  plaintiff's  house.  The  defendants,  F.  and  M.,  Justified  the  tres- 
passes, the  former  as  owner  of  the  fee,  the  latter  as  his  servant ;  M.  also  pleaded 
not  guilty.  The  plaintiff  entered  a  ntrf.  pros,  as  to  F.,  but  replied  an  estoppel 
as  to  M.,  alleging  that,  before  the  trespasses,  M.  demised  the  premises  to  the 
l^aintiff  as  a  yealrly  tenant,  which  demise  was  still  in  force  and  undetermined. 
Rejoinder,  traversing  Aat  the  tenancy  was  still  in  force  and  undetermined,  &c. 
At  the  trial,  the  demise  from  M.  to  the  plaintiff  was  proved,  and  it  was  shown 
that  a  notice  to  qnit,  signed  by  F.  and  M.  was  served  on  the  plaintiff,  and  that 
subsequently  a  complaint  was  made  to  two  magistrates,  under  the  stat.  1  &  2 
Vict.  c.  74,  s.  1,  which  was  signed  by  F„  "  as  for  himself  and  M. ;  either  or 
both  of  them  f  that  upon  such  complaint  a  warrant  was  issued,  which  contained 
the  name  of  only  one  complainant,  under  which  the  trespass  in  question  was 
committed,  and  the  plaintiff  was  ejected,  the  key  of  the  house  being  taken  by 
the  officer  to  the  defendant  M.  The  jury  having  found  for  the  plaintiff:  Held, 
that  that  verdict  was  warranted  by  the  evidence,  and  that  there  was  no  ground 
for  a  nonsuit. 

Held  also,  first,  that  trespass,  and  not  case,  was  the  proper  remedy ;  secondly, 
that  the  authority  of  the  defendant  M.  as  the  servant  of  F.,  was  sufficiently 
denied  by  the  replication  of  estoppel.— Par /tn^ton  v.  Pritchard,  2  D.  P*  C. 
(N.S.)  664. 
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S,  ( Pleading'- Jstue  on  right  of  way,)  TrespaM  for  breaking  and  €Otering  the 
plaintiff's  close,  (which  was  set  out  by  abuttals),  and  pulUag  down  cerUin 
posts  and  bars  standing  thereon.  Plea,  that  there  was  a  public  footway  over 
the  close,  and  that  the  defendants,  because  the  posts  and  bars  obstructed  the 
way,  polled  them  down.  Replication,  traversing  the  footway  :  Held,  that  on 
these  pleadings  the  defendants  were  entitled  to  a  verdict,  on  a  proof  of  a  right 
of  footway  in  any  direction  over  the  close,  and  were  not  bound  to  prove  a  way 
over  the  place  where  the  post  and  bars  stood. — Webber  v.  SparheSt  10  M.  &  W. 
485. 

TROVER. 

(Giving  colour  in-^ Pleadings  Duplicity.)  Trover  Sot  two  receipts.  Plea,  that 
before  and  at  the  time  when,  &c.  the  defendants  were  lawfully  possessed  as  of 
their  own  property  of  the  same  receipts,  and  that  being  so  possessed,  the  de- 
fendants afterwards  and  before  the  said  time  when,  &c,  delivered  the  same 
to  one  J.  D«,  (0  be  kept  by  him  to  and  for  the  use  of  the  defendants,  and  that 
J.  D.  afterwards  and  before  the  said  time  when,  &c.,  delivered  the  same  to  the 
plaintiff;  and  that  afterwards  and -before  the  said  time  when,  &c.,  the  plaintiff 
casually  lost  the  same  out  of  his  possession,  and  the  same  by  finding  came  to  the 
possession  of  the  defendants  ;  and  that  the  defendants  afterwards  refund,  upon 
the  request  of  the  plaintiff,  to  deliver  the  same  to  the  plaintiff,  as  they  lawfully 
might  for  the  cause  aforesaid,  which  is  the  same  conversion  of  which  the  plaintiff 
has  complained :  Held,  that  the  plea  was  bad  for  duplicity,  and  for  not  confessing 
a  conversion.— ilcranuiu  v.  Cooper,  10  M.  &  W.  585 ;  «  D.  P.  C.  (N.  S.)  495. 

And  see  Baneruptcy,  4,  6. 

WARRANT  OF  ATTORNEY. 

{Judgment  on  old  warrant  of  attorney — Affidavit,)  The  affidavit  in  support  of  a 
motion  for  judgment  on  an  old  warrant  of  attorney  must  state  positively  that 
the  deponent  has  seen  the  defendant  alive  at  a  recent  period.  (4  D.  P.  C.  699.) 
—Watton  V.  Mattkem,  «  D.  P.  C.  (N.  S.)  670. 

And  see  Stamp,  9, 

WITNESS. 

1.  (Competency,)  S.,  being  in  insolvent  circumstances,  assigned  his  effects  to  the 
4}efendant  in  trust  to  sell,  and  distribute  the  proceeds  rateably  among  his  cre- 
ditors, of  whom  the  plaintiff  was  one.  The  sale  realized  2s.  6d*  in  the  pound 
on  the  amount  of  the  debts,  and  the  defendant  promised  the  plaintiff  to  pay  him 
his  proportion :  Held,  in  an  action  for  money  had  and  received,  brought  by  the 
plaintiff  against  the  defendant  to  recover  such  proportion,  that  S.  was  a  com- 
petent witness  for  the  plaintiff. — Hawley  v.  Cadbury,  10  M.  &  W.  505  ;  2  D. 
P.  C.  (N.  S.)  505. 

*i,  (Copyholder,  competency  of.)  Copyhold  tenants,  having  a  commonable  right 
over  the  waste  of  a  manor,  are  not  competent  witnesses  for  the  lord  of  a  manor, 
lessor  of  the  plaintiff  in  an  ejectment,  in  which  the  contention  is  whether  the 
land  in  dispute  is  parcel  of  the  waste  of  the  manor.  (11  Ad.  &  E.  786  ;  1  B. 
&  Adol.  439.)— Doc  d.  Pye  v.  Branwhite,  2  G.  &  D.  654. 

S.  (Etaminatum  of  abroad^)  Where  the  defendant  in  an  action  on  a  marine  policy 
applied  for  an  order  for  the  examination  of  witnesses  in  New  Zealand,  and  it 
was  not  imputed  that  he  made  the  application  for  the  sake  uf  delay,  the  Court 
refused  to  impose  a  condition  that  he  should  pay  the  money  into  Court,  and 
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also  Qndiert&ke  to  pay  interest  from  the  time  of  action  brought*  in  the  event  of 
plaintiiFobtaknng  judgment.~^£tnue  v.  Janton,  2  G.  &  D.  630. 

WRIT  OF  TRIAL. 

i»  (To  coroner,)    Semble»  that  the  Court  has  no  power,  tinder  S  0t  4  Will.  4,  c. 

42,  s,  17,  to  direct  a  writ  of  trial  to  the  coroner. — Levy  v.  Magnay,  10  ]VL  &  W. 

664. 
,  9»  QJwy  t$  be  iumtnoaed  under — Challenge,)    A  cause  was  tried  under  a  writ  of 

trial  directed  to  the  sheriff  of  Cambridgeshire,  by  a  jury  of  persons  resident  in 

the  town  of  Cambridge,  none  of  whose  names  were  on  the  jury  list  for  the  county ; 

but  as  it  appeared  that  the  defendant's  attorjiey  had  seen  and  looked  over  the 

list  of  jurors  before  they  were  sworn,  and  had  expressed  himself  satisfied,  the 

Court  held  that  the  defendant  was  thereby  precluded,  altef  verdict  for  the 

plaintiff,  from  objecting  to  the  irregularity. 
Quaere,  whether  there  is  any  right  of  challenge  of  jurors  on  die  trial  of  a  cause 

under  a  writ  of  trial.    (8  M.  &  W.  966,)--Prym$  v.  TitehmrA,  10  M.  &  W. 

605;  f  D.  P.  C.  (N.  S.)  474. 
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EQUITY. 


[Containing  Cases  in  4  Mylnq  £c  Craig,  Part  4^11  Simons,  Part  4;  2  Younge 
and  Collyer,  Part  1  ',  and  t  Hare,  Parts  1  and  2.] 


ADMINISTEATIpN. 

1.  (Local  or  prerogative  administration,)  Semhlf,  that  a  diocese  administration 
is  sufl^ent  ^o  eptitle  a  party  to  claiin  ^  fun4  in  Court,  if  ^t  \\q  time  fd  the 
de4tl)  of  ^e  pa^ty  {represented  lie  had  nq  bond  niotahiUa  ou^  pf  the;  dippf  se — 
Jonet  V.  EowelU,  2  H.  342. 

2.  (Neceisity  of  stamp,)  Semhle,  that  a  stamp  safficient  to  cover  the  amount 
claimed  is  necessary  to  enable  a  party  to  maintain  proceedings,  and  not  merely 
to  enable  him  to  obtain  payment. — S,  C. 

ADMINISTRATION  OF  ASSETS. 

1.  (Bankrupt's  executor,)  In  an  administration  or  creditors*  suit  against  an  exe- 
cutor becoming  bankrupt  or  insolvent,  and  who  is,  at  the  same  time,  indebted 
to  the  estate  of  his  testator,  the  costs  of  the  executor  incurred  before  his  bank- 
ruptcy or  insolvency  will  be  set  off  against  his  debt ;  and  the  costs  of  the  same 
executor,  properly  incurred  after  his  bankruptcy  or  insolvency,  will  be  allowed 
out  of  the  estate. — Samuel  v.  Jones,  2  H.  246. 

2.  (Creditors*  suit,)  Inquiries  will  not  be  directed  in  a  creditors*  suit,  as  to 
whether  certain  and  proposed  dealings  with  the  property  of  the  testator  are 
beneficial  or  not  to  the  estate. — Collinson  ▼.  Ballard,  2  H.  119. 

3.  (Foreign  Ugatee—Duty  of  inquiring  into  foreign  law,)  A  testator  who  died, 
and  whose  will  was  proved  in  England,  bequeathed  a  legacy  to  a  married 
woman,  whose  domicile,  as  well  as  that  of  her  husband,  was  in  Scotland.  The 
husband  died  a  few  months  after  the  testator,  without  having  received  the 
legacy.  After  his  decease  the  executors  of  the  testator,  with  knowledge  of  the 
before-mentioned  facts  as  to  domicile,  paid  the  legacy  to  the  widow,  which 
according  to  the  Scotch  law  should  liave  been  paid  to  the  husband*s  personal 
representatives :  Held,'that  in  the  absence  of  proof  that  the  executors  knew  the 
Scotch  law  on  the  subject,  the  payment  to  the  widow  was  a  good  payment.— 
Leslie  v.  Baillie,  2  Y.  &  C.  91. 

4.  (Future  debt,)  A  creditor  whose  debt  consisted  in  bills  payable  at  future 
times,  with  a  bond  for  the  whole  amount,  in  case  default  should  be  made  in 
payment  of  any  of  the  bills,  held  entitled  to  maintain  a  creditors'  suit,  there 
being  no  admission  of  assets — but  no  mismanagement  being  proved  against  the 
personal  representative,  the  Court  declined  at  the  hearing  to  appoint  a  receiver 
or  give  the  plaintiff  security  for  his  debt. —  Whitmore  v.  Oxborrowj  2  Y.  &  C.  13. 

5.  (Payment  pending  suit,)  Order  for  payment  of  the  dividends  of  a  fund  in 
Court  to  the  executors,  for  distribution  amongst  the  parties  interested,  before 
the  accounts  of  the  estate  were  taken,  the  executors  admitting  assets  of  the 
testator  for  all  purposes. — Shetoell  v.  Skewell,  2  H.  154. 
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6.  (JProof  of  plaintiff**  d^t.)  Under  a  decree  in  a  suit  by  a  bond  craditor,  made 
on  proof  of  the  debt,  the  executors  may,  in  the  lUaster'a  office,  impeach  the 
validity  of  the  plaintiff's  debt  upon  grounds  which  were  not  in  issue  in  the 
cause  at  the  hearing.— P^fcittafccr  v.  Wright,  e  H.  310.  (But  see  infra,  Wood- 
gate  V.  Field.) 

7.  (Same — Mode  of  proof)  The  nature  of  Uie  evidence  that  may  be  required  in  the 
Master's  office  in  proof  of  debts,  particularly  of  bond  debts,  considered,  with 
reference  particularly  to  the  iate  case  of  Rundell  v.  Lord  Rivers,  Turn.  &  Pfaill 
88.  (L.  M.  No.  60.)— S.  C. 

8.  (Same — Immediate  decree,)  If  in  a  suit  by  a  creditor  on  behalf  of  himself  and 
all  other  creditors,  the  debt  is  either  admitted  or  proved  in  the  cause  before 
the  hearing,  and  assets  are  admitted,  the  plaintiff  is  entitled  to  a  decree  for 
immediate  payment ;  and  it  was  so  held  in  a  case  where  the  executor  by  his 
answer  suggested  that  the  claim  wa^  founded  on  forgery,  and  alleged  at  the 
hearing  that  he  had  ignorantly  supposed  that  he  might  contest  the  debt  before 
the  master,  and  therefore  did  not  go  into  evidence. —  Woodgate  v.  Field,  t  H. 
211.     (  But  see  tupra,  Whittaker  v.  Martin. ) 

AndseeLsASB,  2^  Mortgage,  4. 

ANNUITY. 

(lusufficieney  of  renti  and  profits.)  The  Court  refused  to  order  an  estate  charged 
by  a  will  with  an  annuity,  to  be  either  mortgaged  or  sold  for  payment  of  the 
annuity,  notwi^standing  the  rents  were  very  inadequate  to  pay  it,  and  it  had 
become  greatly  in  arrear  ;  the  estate  being  settled  on  A.  for  life,  with  remain- 
ders over  ',  the  annuitants  being  still  alive,  and  there  being  no  necessity  for  the 
Court  to  direct  the  estate  to  be  either  fold  or  mortgagied  fpr  payment  of  the 
testator's  debts.— Graves  v.  Hicks,  11  S.  55K 

BANKING  COMPANY. 

(Liability  after  mistaken  payment,)  A  banking  company  having  in  acknowledg- 
ment of  monies  deposited  by  A.  given  him  receipts  transferable  by  indorsement, 
and  such  receipts  having  been  fraudidently  indorsed  by  a  relative  of  A.  having 
the  same  christian  name  and  surname,  and  so  paid  by  the  bank :  Held,  that  the 
bank  was  liable  to  pay  them  over  again,  and  that  the  representatives  of  A. 
being  obliged  to  come  into  equity  for  a  discovery,  and  also  for  delivery  up  of 
die  receipts,  might  obtain  a  decree  for  payment  also. — Pearce  v.  Oretwiek,  %  H. 
286. 

BANKRUPTCY. 

(Order  and  disposition — Policy  of  assurance,)  The  test  of  the  sufficiency  pf  the 
notice  qf  assignment  given  to  an  insurance  office,  in  order  to  take  a  policy  out 
of  the  order  and  disposition  of  a  bankrupt,  is  whether  it  would  make  the  office 
paying  it  to  the  assignees  in  bankruptcy  liable  to  pay  it  again  to  the  particular 
assignee  ',  and  in  a  case  where  D.  assigned  a  policy  in  trust  for  W.  and  soon 
afterwards  the  solicitor  of  W.  caused  a  memorandum  to  be  entered  in  the 
office,  directing  all  letters  relating  to  the  policy  to  be  sent  to  him,  such  solicitor, 
and,  he  on  behalf  of  W.  afterwards  paid  the  premiums,  but  the  office  was  not 
inforn^ed  on  wlipse  behalf  he  acted,  and  D.  afterwards  became  a  bankrupt : 
Held,  that  the  assignees,  though  they  had  after  a  treaty  with  W.  in  the  life- 
time of  p.  declined  to  interfere  respecting  the  policy,  were  entitled  to  the 
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proceeds  of  the  policy,  as  within  the  order  and  disposition,  subject  to  the  repay- 
ment to  W.  of  the  premiums  with  interest.— -fKeit  v.  Rdd,  %  H.  249. 
And  see  Joint  Stock  Company. 

CHARITY. 

1.  (Informal  appointment  of  trustees,)  By  a  deed  of  trust  of  168f ,  for  the  appoint- 
ment of  a  vicar,  by  election  of  the  inhabitants  of  a  parish,  it  was  declared, that, 
upon  the  deatli  of  any  of  the  tmstees,  the  surrivors  should  from  time  to  time, 
when  and  as  often  as  they  should  think  fit,  before  the  number  of  trustees '^ould 
be  reduced  to  the  number  of  five,  or  within  three  months  alter  they  should  be 
reduced  to  the  number  of  four,  appoint  new  trustees,  and  convey  the  premises 
to  them,  so  as  to  complete  the  number  of  nine  trustees.  It  appeared  that,  from 
tlie  date  of  the  deed  to  the  election  of  a  clerk  in  1840,  this  clause  had  never 
been  strictly  acted  upon,  though  the  number  of  the  trustees  had  generally  been 
kept  up  to  nine  :  Held,  that  the  informality  in  the  appointment  of  the  tmstees 
did  not  vitiate  the  election. — Attorney  General  v.  Cumimg,  2  Y.  &  C.  139. 

2,  (Religious  foundation^- Appointment  of  trustees.)  The  Vice* Chancellor  having 
decided  (see  7  S.  p.  S09.),  which  judgment  was  afterwards  affirmed  on  ap- 
peal by  the  Lord  Chancellor  and  the  House  of  Lords,  that  neither  Unitarians 
nor  members  of  the  Established  Church  were  entitled  to  the  benefit  of  the 
charity,  but  without  saying  who  were,  afterwards  upon  a  contest  between  ihe 
different  parties,  ratified  the  appointment  of  trustees  made  by  the  master  in 
the  following  proportions :  three  from  the  Independents,  two  from  the  Pres- 
byterians in  connexion  with  the  Established  Church  of  Scotland,  and  two  from 
the  Presbyterians  in  connexion  with  the  Secession  Church  of  Scotland. — Attor* 
ney  General  v.  Shore,  11  S.  592. 

N.B.  See  in  note  questions  put  by  the  House  of  Lords  to  the  Judges  and  their 
answers. 

CHOSE  IN  ACTION. 

1.  (Equitable  assignmetit-— Order  atid  disposition.)  An  engagement  to  pay  out 
of  a  particular  fund  will  amount  to  an  equitable  assignment  of  that  fund  without 
any  assent  to  the  transfer  by  the  holder  of  the  fund.  Accordingly  where  A. 
being  indebted  to  B.,  and  having  goods  in  the  hands  of  C,  promised  to  trans- 
fer those  goods  into  the  hands  of  B.'s  agent,  and  wrote  to  C.  accordingly,  but 
before  the  letter  was  received  by  C,  A.  committed  an  act  of  bankruptcy,  on 
which  a  fiat  was  issued ;  it  was  held  (affirming  the  decision  of  the  Vice-Chan- 
cellor  of  England  in  a  suit  against  A.'s  assignees  to  restrain  them  from  taking 
out  judgment  in  an  action  of  trover  brought  by  them  against  B.,  who  had 
received  the  goods)  that  there  was  a  valid  assignment  in  equity.— Bum  v.  Car- 
valho,  4  M.  &  C.  690. 

2.  (Shares  in  a  Company — Trust-^Assignment — Bankruptey-)  Trust  fiinds  were 
vested  in  the  purchase  of  transferable  shares  in  a  banking  company,  in  the 
name  of  one  of  the  trustees,  who  executed  a  declaration  of  the  trusts  thereof, 
(the  rules  of  the  company  not  allowing  shares  to  stand  in  the  name  of  joint 
owners  or  cestui  que  trusts).  The  trustee  was  also  a  proprietor  of  shares  in 
his  own  right  in  the  same  compafiy,  and  made  various  sales  and  purchases  of 
shares  therein.  There  was  nothing  to  distinguish  which  were  the  individual 
shares  held  by  the  different  proprietors,  the  same  being  in  the  nature  of  capital 
expressed  by  quantity.  The  trustee  contracted  to  assign  a  certain  number  of 
shares  to  the  banking  company  as  a  security  for  advances  which  they  made  to 
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him;  he  afterwards  became  bankrupt :  Held,  that  the  trustee  must  be  pre- 
sumed to  have  transferred  or  pledged  such  shares  as  belonged  to  himself,  and, 
so  far  as  he  had  shares  of  his  own,  not  to  have  transferred  or  pledged  the 
shares  of  his  cestui  que  trusts. 

That,  therefore,  the  cestui  que  trusts  were  entitled  to  so  many  of  the  shares 
standing  in  the  name  of  the  trustee  at  the  time  of  his  bankruptcy,  as  could  be 
[Hresumed  to  be  identical  with  the  shares  in  which  the  trust  funds  were  invested, 
from  the  fact  that  such  a  number  of  shares  had  always  thenceforward  stood  in 
the  name  of  the  Uustee.— Pi?ite«  ▼.  Wright,  2  H.  IfO. 
CLERGYMAN. 

(Special  tnatfor  tUction  and  n&mincUion.)  By  deed,  the  advowson  of  the  vicarage 
of  C.  was  vested  in  nine  trustees,  upon  trust,  from  time  to  time  as  an  avoidance 
should  occar,  major  part  of  them,  within  the  space  of  four  calendar  months 
next  after  such  avoidance,  should  publish  notice  in  a  particular  manner  of 
a  time  for  the  meeting  of  the  parishioners  within  sucli  four  calendar  months, 
for  electing  a  vicar ;  and  should  within  six  calendar  months  next  after  such 
avoidance,  by  writing  under  their  hands  and  seals,  present  to  the  ordinary 
for  institution  and  induction,  as  vicar,  such  clerk  as  should  be  elected  by 
the  parties  therein  mentioned.  By  the  terms  of  the  deed,  the  election 
was'  to  be  by  parishioners  having  a  certain  qualification  in  land  in  the  parish, 
"  or  the  major  part  of  such  parishioners,  together  with  the  trustees  'as  afore- 
said, or  the  major  part  of  them  there  assembling  in  or  at  the  parish  church  of 
market-house  of  C,  within  the  said  four  calendar  months."  On  the  occasion 
of  an  election  in  1840  there  were  eight  trustees  ;  two  of  whom  were  out  of  the 
jurisdiction.  Of  the  remaining  six,  five  signed  a  written  notice  of  the  intended 
election,  which  notice  was  duly  published  pursuant  to  the  deed,  though  previous 
to  publication  one  of  the  signatures  was  erased.  The  same  five  attended  at  the 
meeting,  which  was  held  within  the  proper  time,  and  four  of  them  voted  for  the 
successful  candidate.  These  four  and  the  trustee  within  the  jurisdiction,  who 
was  not  present  at  the  meeting,  joined  in  the  presentation,  which  was  subse- 
quently approved  of  by  the  trustees  out  of  ^he  jurisdiction.  The  remaining 
trustee  refused  to  join  in  the  presentation  :  lieM,  that  the  election  was  valid ; 
that  the  dissentient  trustee  was  bound  to  give  effect  to  it  by  joining  in  the 
presentation,  and  that  the  bishop,  subject  to  any  question  arising  as  to  profes- 
sional unfitness  in  the  clerk,  or  corrupt,  simoniacal,  or  scandalous  proceedings 
at  the  election,  was  bound  to  present. — Attorney  General  v.  Cuming,  2  Y.  &  C. 

isg. 

CONVERSION. 

( Ditcretionary  power  io  sell,)  Real  estate  was  conveyed  to  a  trustee,  on  trust  to 
permit  a  mortgagor  to  receive  the  rents  and  profits,  and  upon  payment  of  the 
principal  and  interest  of  the  mortgage  debt  as  therein  mentioned,  to  reconvey 
the  estate  to  the  mortgagor,  his  heirs  and  assigns,  but  if  default  should  be  made 
in  such  payment,  then  that  the  trustee  should  enter  into  possession  of  the  pre  • 
miscs,  and,  at  his  discretion,  sell  the  same,  and  pay  over  the  residue  or  surplus 
(after  payment  of  the  debt,  interest,  and  costs),  to  the  mortgagor,  his  heirs, 
executors,  administrators,  or  assigns.  There  was  default  in  payment,  but  no 
sale  of  the  estate  took  place  until  after  the  death  of  the  mortgagor,  who  devised 
it  to  the  plaintiffs  for  life,  with  remainder  over  in  tail :  Held,  that  there  was 
no  conversion,  but  that  the  surplus  proceeds  passed  by  the  devise  as  real  estate 
-r Bourne  v.  Bourne,  2  H.  35. 
VOL.  XXX.    NO.  LXI.  P 
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COPYHOLD.    See  Will,  11. 

COPYRIGHT. 

i.  (Fartial  copyright— Purchase  of  edition,)  By  an  agreement  between  an  andior 
(Sir  E.  Sugden)  and  a  bookseller,  it  visa  agreed  that  Meeftff.  H.  ^printers) 
should  print  2500  copies  of  the  work  in  type  and  page  corresponding  with 
another  of  the  author's  works,  at  the  sole  cost  of  the  bookseller,  and  that  the 
latter  should  pay  to  the  former  for  the  said  edition  a  certain  sum  by  instal- 
ments ;  the  work  to  be  divided  into  three  volumes,  and  sold  at  a  fixed  price. 

Held,  that  the  bookseller  was  not  merely  a  purchaser  of  4500  copies  of  the 
work,  but  was  in  equity  an  assignee  of  the  copyright  of  it,  to  the  ettent  that 
he  was  to  be  the  sole  publisher  of  it  until  the  whole  edition  should  be  sold, 
and  might  maintain  a  bill  by  him  to  restrain  a  piracy  of  the  work  :  Held  also, 
that,  notwithstanding  some  of  the  passages  alleged  to  have  been  pirated  were 
contained  in  the  prior  editions  as  well  as  the  new  edition  of  the  work,  the 
.  plaintiff  was  entitled  to  rely  upon  them,  in  aid  of  his  title  to  the  relief  prayed. 
— ^Xhe  injunction  having  been  granted  on  the  plaintiff  undertaking  to  try  his 
right  at  law,  and  the  author  declining  to  allow  the  plaintiff  to  bring  the  action 
in  his  name,  the  defendant  was  ordered  to  admit  at  the  trial  that  the  plaintiff 
was  the  legal  proprietor  of  the  pirated  work. — Sweet  v.  Cater,  11  Sim.  57$, 

2.  (RtiMti  Works^ Disparaging  advertisements,)  "Where  there  are  two  rival  works, 
the  Court  will  restrain  the  proprietor  of  one  of  them  from  advertising  it  in  terms 
calculated  to  induce  the  public  to  believe  that  it  is  the  other  work,  but  will  not 
restrain  him  from  publishing  an  advertisement  tending  to  disparage  that  other 
vfOik,Seeley  V,  Fisher,  11  S.581. 

COSTS. 

(Interest*-!  Sf  %  Vict.  c.  1 10, «.  \7  and  18.)  Under  1  &  2  Vict.  c.  110,  s.  17  and  18 
interest  is  recoverable  on  costs  which  one  party  is  ordered  to  pay  to  another, 
but  not  on  costs  directed  to  be  raised  out  of  an  estate.  Attornty  General  v. 
N§thercote,  11  S.  529. 

And  see  Disclaimer  -,  Mortgage,  3 ',  Pavfbr  ;  Practice,  5,  6,  7. 

DISCLAIMER. 

(Costs.,)  A  party  having  an  interest  in  the  subject-matter  of  a  suit  by  virtue  of  a 
partnership,  but  having  parted  with  his  interest  prior  to  the  date  of  filing  the 
bill  was  made  a  defendant,  and  by  his  answer  disclaimed.  The  plaintiff  was 
ordeted  to  pay  such  defendant's  costs,  without  being  entitled  to  them  over,  the 
Court  being  of  opinion  that  the  plaintiff  might  have  easily  ascertained  the  fact 
of  the  assignment,  and  it  not  appearing  that  he  had  attempted  to  do  so.-^  Teed 
V.  Carruthers,  2  Y.  fit  C.  SI. 

DISCOVERY. 

(Duty  of  defendant  to  enquire,)  In  answer  to  a  bill  seeking  to  impeach  a  secarity  . 
and  requiring  the  defendant  to  set  forth  what  communications  passed  between 
his  solicitor  and  agents  in  the  transaction  and  the  plaintiff,  and  what  letters 
were  written  and  received,  and  entries  made  on  the  subject  by  such  solicitors, 
it  is  not  sufficient  for  the  defendant  to  say,  that  the  solicitors  had  ceased  for 
several  years  since  the  transaction  to  be  his  solicitors  or  agents,  and  that  he 
does  not  know  what  communications  or  entries  they  had  or  made ;  but  the  de- 
fendant must  show  that  he  has  endeavoured  to  acquire  the  information  asked 
for.— EaW  of  Glengall  v.  Frazer,  2  H.  99. 

And  see  Practice. 
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DOWER. 

{EUetion*)  An  Annuity  .charged  on  ail  testator's  real  estate,  and  the  deviie  (oi  a 
hofue  dnring  widowhood,  held  to  be  no  bar  to  dower ;  hot  the  qnettion  was 
referred,  whether  in  the  event  of  the  widow  marrying  again  she  wonld  be 
entitled  to  dower  ont  of  the  house. — Holdich  ▼.  Holdieh,  3  Y.  &  C.  18. 

EXECUTORY  TRUST.     * 

(Settlement  by  the  Court — Protector  of  settlement).  Where  it  was  referred  to  the 
master  to  draw  up  a  settlement  in  pursuance  of  a  direction  in  a  deed  executed 
by  the  late  Lord  Despencer^  that  his  estates  should  so  far  as  the  law  would 
allow  be  strictly  settled  after  his  death,  so  as  to  go  along  with  the  title,  so  long 
as  the  holder  of  the  title  should  be  a  lineal  descendant  of  himself,  but  with  a 
provision,  that  in  case  the  title  should  at  any  time,  within  the  liinits  prescribed 
by  the  law  for  strict  settlements,  be  suspended  or  in  abeyance,  then  that  the 
rents  and  profits  of  the  estates  should  during  such  interval  be  equally  divided 
among  the  coheirs  per  stirpes  of  the  person  or  persons  by  whose  death  or  deaths 
such  abeyance  should  have  been  occasioned ;  the  Court  approved  of  a  settle* 
ment  in  which  this  latter  object  was  secured  by  a  proviso,  subject  to  be  defeated 
by  a  recovery,  and  not  as  suggested  by  the  Court  at  the  first  hearing,  (10  Sim. 
576  ;  L.  M.  No.  56),  by  a  term  of  1000  years  prior  in  limiution  to  all  the 
other  uses  ;  and  the  Court  also  declined  to  appoint  a  protector  of  the  settle- 
ment, by  reason  of  his  irresponsibility  if  appointed. — Banks  v.  Le  Despeneer,  it 
S.  508. 

FRAUD. 

(Medical  attendant — Fictitious  consideration.)  A  deed  purporting  to  be  a  con- 
veyance by  way  of  sale  of  real  estate  from  an  aged  and  infirm  person  to  his 
inthnate  friend  and  medical  attendant,  set  aside  for  fraud,  the  monej  apparently 
paid  at  the  execution  of  the  deed  having  been  provided  by  the  grantor  for  the 
purpose,  and  the  transaction  having  been  kept  secret  from  the  household  and 
family  of  the  grantor.— Gi6<o/i  v.  Russell,  2  Y.  &  C.  104. 

GUARDIAN. 

(Utligiout  education  of  infant,)  The  circumstance  that  it  will  be  for  the  pecu- 
niary advantage  of  the  infant  to  be  edocated  in  one  faith  rather  than  in  another, 
if  no  inducement  for  the  Court  to  interfere  with  the  discretion  which  the 
guardian  has  in  this  matter. 

N.  B.  The  case  arose  as  to  the  private  act  of  6  Geo.  1,  settling  the  Shrews- 
bury estates,  under  which  any  tenant  for  life  becoming  a  Protestant  will  be 
relieved  from  the  disability  to  alienate,  imposed  by  the  act  on  the  Catholic 
holders  of  the  property.— Talftot  v.  "Earl  of  Shrewsbury,  4  M.  dc  C.  679, 

HUSBAND  AND  WIFE. 

(Separation ^Equity  for  a  settlement,)  A  married  woman  who  had  left  her 
husband,  and  was  living  separate  from  him,  but  not  in  a  state  of  adultery,  held 
to  be  entitled  to  a  settlement  out  of  a  sum  of  stock,  to  which  her  hosband  had 
become  entitled  in  her  right.— Eedci  v.  Eedei,  11  S^  569. 

INFANT. 

(Next  friend,)    The  Court  will  not  remove  a  next  friend  merely  because  he  is 
.  nearly  related  to  or  connected  with  the  defendant ;  but  !t  must  see  that  there 

is  a  probability  that  the  infant's  interest  will  be  prejudiced,  if  the  next  friend  is 

allowed  to  remain. — Bedwin  v.  Asprey,  11  S.  530. 
And  see  Guardian;  Maintenance;  Practice,  11,  12,  20. 
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INJUNCTION. 

{Doubtful  equity — Colonial  lau>»)  A  luoTtgagor  of  propeftj^  iitaate  in  British 
Guiana,  where  the  Dutch  law  prevails,  in  pursuance  of  a  subsequent  arrange- 
ment, gave  a  note  to  the  mortgagee  for  payment  of  an  instalment  of  ihe  mort- 
gage money,  upon  which  note  the  mortgagee  brought  an  action..  The  mortgagpr 
then  filed  a  bill,  stating  that  according  to  the  law  of  the  colony,  a  mortgage  was 
effbcted  by  a*transaction  in  court,  of  which  one  authentic  copy,  called  a  grosse, 
was  given  to  the  mortgagee,  which  carried  with  it,  in  whosoever  hands  it  was, 
the  right  to  the  mortgage,  that  the  mortgagee  had  not  produced  that  grosse, 
and  asking  for  the  common  injunction  until  such  production,  which  was  granted. 
On  the  answer  of  the  mortgagee  coming  in,  which  was  not  very  explicit  either 
as  to  the  law  or  the  facts,  the  Court  continued  the  injunction  opon  the  terms  of 
the  money  being  brought  into  Court,  and  the  plaintiffs  consenting  td  an  imme- 
diate reference  as  to  the  law. — Bentinck  v.  WilUnckf  2  H.  1. 

And  see  Copyright,  2. 

INSOLVENCY. 

1.  (Gift  over,  on  attempt  to  alienate.)  Where  an  annuity  was  bequeathed  by 
will,  with  a  declaration  that  the  legatee  should  have  no  power  to  sell,  mortgage, 
incumber  or  anticipate  it,  and  that  in  case  he  should  attempt  to  do  so,  the  fund 

'  should  be  divided  among  his  children,  and  the  legatee  presented  a  petition  to 
be  discharged  under  the  1  &  S  Vict.  c.  110 :  Held,  that  this  was  a  forfeiture. 
•^Brandon  v.  Aston,  2  Y.  &  C.  24. 

3.  (Same — Discretion  of  trustees,)  A  person  conveyed  properly  to  tristebSf  upon 
trust  to  pay  the^ents  and  profits  to  his  son  T.  for  life,  provided  that  in  case  T. 
should  be  declared  bankrupt,  or  be  discharged  under  any  insolvent  act,  the 
trustees  should  apply  the  rents  and  profits  in  or  towards  the  maintenance, 
clothing,  lodging,  and  support  of  the  said  T.  and  his  then  present  or  any  future 
wife,  and  his  children,  or  any  of  thenij  or  otherwise  for  his,  her,  their,  or  any 
of  their  use  and  benefit,  in  such  manner  as  the  trustees  should  in  their  discre- 
tion think  proper.  T.  was  taken  in  exeppition  for  debt. at  the  suit  of  a  creditor, 
who  obtained  a  vesting  order  against  him  under  the  stat.  1  &  3  Vict,  c  110, 
and  the  insolvent  was  afterwards  discharged  under  that  act.  Held,  that  the 
life  estate  of  the  insolvent  was  forfeited  at  the  time  of  his  dischiirge ;  that  from 
the  date  of  the  vesting  order  to  the  time  of  the  discharge,  the  rents  and  profits 
of  the  estate  belonged  to  the  assignee  under  the  act ;  that,  upon  the  discharge 
taking  place,  the  discretionary  power  given  to  the  trustees  by  the  settlement 
might  be  exercised  by  them  in  favour  of  the  insolvent,  his  wife  ainl  children  col- 
lectively, or  in  favour  of  any  of  those  persons,  to  the  exclusion  of  the  others,  and 
that,  to  whatever  extent  the  power  might  be  exercised  in  farotrrof  the  insolvent, 
the  benefit  which  he  would  take  by  the  appointment  would  vest  in  the  assignee. 
—Lord  V.  Bunn,  2  Y.  &  C.  98. 

JOINT  STOCK  COMPANY. 

1 .  ( Bankruptcy  of  shareholder — Order  and  disposition,)  Semble,  that  shares  which 
a  shareholder  in  a  joint  stock  bank  had  contracted  to  assign  to  the  company  as 
a  security  for  a  debt  due  from  him  to  them,  were,  as  against  his  assignees,  sub- 
ject to  the  lien  of  the  company, — Pinkett  v.  Wright,  t  H.  120. 

2.  (  Lien  of  company  for  debt  of  shareholder,)  It  was  held,  on  reference  to  the  terms 
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of  the  deed  of  association,  that  a  banking  company  had  not  any  lien  on  the 
ohare#  of  a  proprietor  for  money  owing  by  him  to  the  company,  and  that  they  had 
no  right  to  make  payment  of  the  debt  a  condition  of  their  assent  to  the  trans- 
fer pf  the  shares.— 5.  C. 

And  see  Chose  in  Action,  2. 
JURISDICTION. 

1.  (J)i&covery  and  relief,)  Where  the  right  to  discoveiy  or  production  of  {docu- 
ments, in  aid  of  an  action,  involves  the  same  question  as  the  right  to  recover  at 
law,  the  Court  will  give  the  relief  sis  well  as  the  discovery .-~Peorc6  v,  Crcfwick, 
2  H.  286.    (See  S.  C.  title  Banking  Company.) 

2,  {Trimmer  of  Causes,)  A  cause  set  down  before  the  Vice- Chancellor  of  Engiafid, 
was  ordered  to  be  transferred  to  another  branch  of  the  Court.  Held,  that  the 
Vice- Chancellor  of  England  had,  nevertheless,  jurisdiction  to  hear  a  petition  in 
the  cause,  presented  before  the  order  of  transfer  was  made. — Hills  v.  Hilts,  11 
S.571. 

And  see  Voluntary  Deed,  2. 

LEASE. 

1.  (Agreement — Specific  performance,)  Although  an  agreement  between  an  in- 
tended lessor  and  lessee  may  possibly  amount  at  law  to  a  present  demise  or 
assignment,  yet  if  upon  the  face  of  the  instrument  it  appears  that  a  further  in- 
strument is  necessary  to  carry  the  intention  of  the  parties  into  execution,  a 
Court  of  Equity  will  treat  it  as  an  agrement  tu  be  specifically  performed  in  that 
particular. — finner  ▼.  Hepburn,  2  Y.  &  C  159. 

'i.  (Liability  of  equitable  assignee,)  The  bill,  which  was  a  creditors*  bill,  stated 
that  A.  had  been  in  possession,  as  equitable  tenant  for  life  under  a  settlement, 
of  a  leasehold  estate,  of  which  the  reversion  was  in  the  plaintilf,  that  A.  had 
paid  rent  during  his  life,  and  had  become  liable  for  the  covenants  in  the  lease, 
widiout  saying  how,  and  that  his  administrator  had  since  his  dvath  entered  into 
possession  of  the  leasehold,  and  had  paid  rent.  The  bill  asked  for  payment  of 
dilapidations,  out  of  A.'s  estate  :  Held,  on  demuiTer,  that  there  was  no  sufficient 
allegation  of  debt,— Arkwright  v.  Colt,  2  Y.  &  C.  4. 

LEGITIMACY. 

(Fntuve  illegitimate  children  of  a  vntman,)  A  married  woman,  having  several 
legkimate  children,  and  one  illegitimate  child,  and  being  separated  from  her 

.  husband,  and  enceinte  with  a  second  illegitimate  child,  appointed  a  fund  to  her 
illegitimate  child  then  born,  reserving  a  power  of  revocation  as  to  a  moiety.  In 
lavour  of  any  after  born  children  she  might  have  born  of  her  body.  After  the 
birth  of  a  second  illegitimate  child,  she  revoked  the  appointment  of  the  moiety, 
and  appointed  the  entire  fund  equally  between  the  two  illegitimate  children : 
Held,  that  the  power  of  revocation  being  in  favour  of  children  generally,  could 
not  be  exercised  in  favour  of  the  after-born  illegitimate  child,-^ Dot;«r  v.  Alex- 
ander,  2  H.  275. 

LIEN. 

(Payment  by  solicitor,)  The  solicitor  of  the  execntrix  having  paid  a  sum  which 
was  due  to  a  third  party,  who  had  a  lien  on  the  title  deeds  belonging  to  the 
testator's  estate  for  the  amount,  gave  a  receipt  for  the  deeds  in  the  name  of  the 
execntrix,  and,  as  her  solicitor,  carried  into  the  Master's  office  her  examina- 
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tiOD,  in  which  the  sum  he  had  go  paid  was  stated  to  have  been  paid  by  the 
executrix,  and  was  allowed  accordingly:  Held,  that  the  aolicitor  muBt,  in  mch 
circamstances,  be  presumed  to  have  made  the  payment  on  the  behalf  and  on 
the  personal  security  of  his  client,  and  that  he  could  not  claim  a  lien  Bpo&  the 
deeds  for  the  amount. — Ckriitian  v.  Field,  2  H.  177. 

MAINTENANCE. 

{Allowance  to  father  for  patt  maintenance,)  Testator  bequeathed  an  annuity  to  his 
granddaughter,  to  be  applied  whilst  she  was  under  age  in  and  towards  her 
maintenance  and  education,  in  such  manner  as  his  trustees  should  in  their 
absolute  discretion  think  fit,  and  whether  her  father  should  be  able  to  maintain 
and  provide  for  her  or  not.  The  trustees  having  made  a  very  small  payment 
on  account  of  the  annuity,  and  having  made  no  provision  fur  the  maintenance 
or  education  of  the  infant,  who  had  been  wholly  provided  for  by  her  father,  the 
Court  declared  that,  in  the  event  of  its  appearing  that  the  father  had  properly 
maintained  and  educated  the  infant  from  the  testator's  death,  he  should  receive 
the  whole  annuity  for  the  time  past  and  till  further  notice  ;  he  undertaking  pro- 
perly to  maintain  and  educate  her,  and  to  abide  by  the  order  of  the  Court. — 
Stejiiens  v.  Lawry,  2  Y.  &  C.  87. 

MEDICAL  ATTENDANT.    See  Fraud. 

MORTGAGE. 

1.  (Arrears  of  interest— Collateral  security --Statute  of  Limitations,)  Under  the 
statutes  3  &  4  Will.  4,  c.  27,  s.  42,  and  3  &  4  Will.  4,  c.  42,  s.  3,  a  mortgagee 
of  land,  whose  mortgage  debt  and  interest  are  secured  also  by  a  bond  or  cove- 
nant, is  entitled  in  a  foreclosure  suit  as  well  as  in  a  redemption  suit  to  charge 
the  mortgaged  estate  with  the  full  arrears  of  interest  accruing  on  the  mortgage 
debt  within  twenty  years  before  the  institution  of  the  suit ;  but  if  the  debt  and 
interest  are  secured  only  by  the  mortgage,  the  mortgagee  is  entitled  to  no  more 
than  six  years'  arrear  of  interest.— Du  Vigier  v.  Lee,  2  H.  386. 

2.  (Foreclosure  before  answer,)  On  a  motion  by  a  defendant  for  an  immediate 
decree  in  a  foreclosure  suit,  under  the  statute  7  Geo.  2,  or  under  the  jurisdiction 
of  the  Court,  independent  of  the  statute,  the  order  may  be  made  without  an- 
swer ;  and  if  the  bill  suggests  that  the  defendant  has  parted  with  the  equity  of 
redemption,  he  will  be  allowed  to  give  the  required  discovery  as  to  that  fact 
upon  affidavit.— Ptggin  v.  Cheetham,  2  H.  80. 

3.  (Foreclosure-- Costs — Pleading,)  The  Court  refused  to  grant  to  a  mortgagee 
of  leaseholds  the  costs  of  citing  the  next  of  kin  of  the  mortgagor  in  the  Eccle- 
siastical Court,  in  order  to  compel  him  to  take  out  administration,  because  no 
case  was  made  for  the  costs  by  the  bill,  and  leave  was  refused  to  present  a 
petition  for  the  purpose.— TTard  v.  Barton,  11  S.  534. 

4.  (Redemption  by  creditor,)  The  plaintiff*  in  a  creditors'  suit,  after  a  decree  for 
sale  of  the  real  estate,  may  sustain  a  suit  for  redemption  against  n  mortgagee, 
or  a  party  entitled  to  a  lien  on  the  title  deeds. — Christian  v.  Field,  2  H.  177. 

5.  (Satisfaction  by  hills  of  exchange—  Collateral  security.)  Where  there  was  a  mort- 
gage payable  in  1844,  with  interest  only  in  the  meantime,  and  in  1R39  the 
mortgagor  paid  the  principal  by  checque  and  gave  two  bills,  accepted  by  him- 
self, but  drawn  by  a  third  party,  for  the  arrears  of  interest,  and  thereupon  the 
following  receipt  was  executed  by  the  mortgagee  :  "  London,  «3rd  December, 
1839.    Received  the  sum  of  7000/.  in  cash,  and  two  bills  of  exchange  as  under 
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for  3120i«j  drawn  by  C.  &  Co.  of  M.,  upon  and  accepted  by  the  said  C.  the 
mortgagor,  aud  which  cheque  for  7000J.  and  bills  for  3120/.,  making  together 
104^02.,  are  in  full  of  principal  and  interast  due  to  me  upon  a  mortgage  of  C.*s 
freefaold  property  in  K.  and  S.  for  10,000/.,  and  I  do  hereby  undertake  when- 
ever required,  to  execute  a  conveyance  of  the  said  property.  (Signed,)  T." 
llie  deeds  were  delivered  up  to  the  mortgagor  together  with  this  memorandum, 
but  the  estate  was  not  reconveyed.  The  cheque  was  paid,  but  the  bills  were 
dishonoured :  Held,  that  the  mortgagee  was  entitled  against  the  assignees  of 
the  bankrupt  mortgagor  to  have  the  deeds  redelivered  up,  and  to  have  a  fore- 
closure of  the  estate. — Teedv*  Carruthen,  2  Y.  &  C.  31. 
6.  (  Wa$U  by  mortgagor).  The  mortgagee  in  the  case  of  an  insufficient  security, 
and  whether  in  a  suit  simply  to  foreclose  or  sell,  or  in  a  suit  by  him  in  the 
double  capacity  of  mortgagee  and  creditor,  against  the  executor  of  mortgagor, 
for  sale  in  the  first  instance,  and  then  for  payment  of  the  deficiency  out  of  the 
general  estate,  is  entitled  to  an  injunction  to  prevent  the  felling  of  timber^  but 
qutsre,  wh^t  is  an  insufficient  security? — King  v.  Smith,  2  H.  239. 

NOTICE.    See  Bankruptcy  ;  Chose  in  Action,  1. 

ORDER  AND  DISPOSITION.  See  Bankruptcy;  Chose  in  Action,  1  j 
Joint  Stock  Company,  1 5  Ship. 

PARENT  AND  CHILD. 

(Furchate  in  son*8  name.)  One  seised  of  a  copyhold  for  the  joint  lives  of  himself 
and  his  brother  afterwards  surrenders  it,  and  takes  a  new  grant  for  the  joint 
lives  of  himself,  the  brother,  and  one  of  the  surrenderor's  sons :  Held,  that  the 
latter,  who  survived  both  his  father  and  uncle,  was  entitled  to  the  copyhold  for 
his  own  benefit  as  an  advancement.— iS/vats  v.  Sheats,  2  Y.  &  C.  9. 

PARTIES. 

(Partial  administration,)  Quarcy  whether  in  a  suit  originally  instituted  against 
the  heirs  and  administrators  of  a  purchaser  for  performance  of  a  contract,  which 
it  was  alleged  by  the  bill  the  heir  had  taken  upon  himself,  the  administrator 
having  afterwards  died,  it  is  sufficient  to  bring  before  the  Court  in  his  stead 
an  administrator  de  bonis  non  J—'Cave  v.  Cork,  2  Y.  &  C.  130. 

PARTNERSHIP. 

1.  (Conversion,)  Two  brothers,  A.  and  B.,  entered  into  co-partnership  without 
articles,  and  purchased  lands  for  the  purposes  of  their  trade  with  money  bor- 
rowed from  C,  and  had  the  land  conveyed  to  themselves  in  moieties  to  uses 
to  bar  dower.  Shortly  afterwards  they  mortgaged  th&  land  to  C.  in  fee,  to 
secure  the  money  borrowed.  A.  died  intestate,  leaving  B.  his  heir;  B.  then 
took  D.  into  partnership.  Each  of  the  firm  erected  trade  buildings  on  the 
land,  and  paid  for  them,  and  for  the  insurance  on  them,  and  also  paid  the  in- 
terest on  the  mortgage-money  out  of  their  partnership  funds.  Ultimately  B. 
and  D.  paid  off  the  mortgage  out  of  their  partnership  property,  and  took  a  re- 
conveyance of  the  laud  to  themselves  as  joint- tenants  in  fee.  Previous  to  this 
the  property  had  been  in  a  family  arrangement,  to  which  B.  was  a  party, 
treated  as  personalty ;  Held,  as  against  the  heir  of  B.,  that  it  was  personalty,  as 
part  of  the  partnership  dissets,— Houghton  v.  Houghton,  11  S.  491. 

i,  (Power  of  one  partner  to  bind  the  Jinn,)  The  implied  authority  of  a  partner 
to  bind  his  co-partners  for  the  repayment  of  money  borrowed  for  partnership 
p\urpose8j  does  not  necessarily  extend  to  raiding  money  for  the  purpose  of  in- 
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creasing  the  fixed  capital  of  the  firm  ;  and  therefore  a  party  advancing  money 
to  one  partner,  knowing  that  it  was  for  this  purpose,  cannot  as  a  matter  of 
course  charge  the  other  partners  with  the  loan,  unless  the  transaction  took 
place  with  their  express  or  actual  authority. 

Two  partners  in  a  firm  advertised  their  intention  of  adding  16,000/.  to  their 
capital,  by  admitting  one  or  more  additional  partners.  W.  entered  into  a  ne- 
gociation  with  one  of  the  partners,  then  acting  on  behalf  of  both,  on  the  subject 
of  the  announcement,  but  afterwards  declining  to  enter  into  the  firm,  advanced  a. 
sum  of  4000/.  to  that  partner  by  way  of  loan,  on  the  security  of  the  bills  of  the 
firm,  and  also  of  the  separate  estate  of  each  partner :  Held,  that  W.  had,  so 
far  as  tbii  evidence  went,  notice  that  the  loan  of  4000/.  was  an  advance,  not 
within  the  implied  authority  of  the  partner  obtaining  it,  the  other  partner 
having  authorized  the  capital  to  be  raised  in  a  different  mode ;  but,  inasmuch 
as  the  original  partnership  was  then  existing,  and  the  advance  might  have 
been  within  the  scope  of  the  partnership  authority,  without  reference  to  the 
proposed  increase  of  capital,  liberty  was  given  to  W«  for  the  purpose  of  trying 
that  question,  to  bring  an  action  on  the  bill  against  the  executors  of  the  other 
partner.—  Fisher  v.  Taykr,  2  H.  218. 

PAUPER. 

(^Di$charge—Co$ts  before  order.)  This  Court,  either  by  virtue  of  its  general  juris- 
diction, or  under  stat.  11  Geo.  4  &  1  Will.  4,  c.  36,  rule  17,  has  power  to  dis- 
charge a  pauper  defendant  out  of  custody,  without  compelling  him  to  pay  costs 
incurred  previously  to  the  order  to  defend  informd  pauperis, — Bennett  v.  Chud- 

'   leigh,  2  Y.  &  C.  164. 

PLEADING. 

1.  (Demurrei-'-SCth  Order  of  August,  1842.)  Where  a  bill  was  filed  to  obtain 
the  execution  of  an  agreement  consisting  in  letters,  and  the  defendant  having 
allowed  the  time  for  demurring  alone  to  elapse,  put  in  a  demurrer  to  so  much 
only  of  the  bill  as  related  to  the  letters,  which  he  said,  even  if  true,  did  not 
constitute  a  contract,  and  answered  the  rest:  Held,  that  the  demurrer  was  bad 
and  did  not  come  within  the  benefit  of  the  36th  Order  as  to  partial  demurrers. 
— De//v.  Ha/<?,  2  Y.&C.  1. 

2.  (JEffect  of  general  charge,)  There  is  no  rule  of  pleading  which  requires  that 
the  facts  creating  the  title  of  the  plaintiff  to  relief  must  appear  on  the  stating 
part  of  the  bill  -,  but  an  allegation  that  the  defendant  pretends,  &c.,  and  a 
general  charge  of  the  contrary  of  such  pretences,  is  not  an  averment  of  the 
facts  implied  in  the  contrary  charge. — Houghton  v.  Reynolds,  2  H.  264. 

3.  (Title  of  plaintiff.)  An  averment  in  a  bill  to  restrain  the  setting  up  of  out- 
standing terms  in  ejectment,  that  H.  being  or  claiming  to  be  entitled  to  the  pre- 
mises, devised  them  to  the  plaintiff,  and  positively  averring  the  title  of  the  plain* 
tiff  thereto,  accompanied  by  statemets  showing  that  his  claim  was  founded 
upon  the  devise.  Held,  to  be  sufficiently  certain  upon  general  demurrer.— 
5.C.. 

4.  (Parties  to  supplemental  suit.)  The  rule  is^as  stated  in  Dyson  v.  Morris,  1  Hare, 
413;  L.  M.  No.  59,  that  where  there  is  any  question  to  be  tried  between  the 
new  defendant  and  the  original  defendants,  the  latter  must  be  made  parties  to 
the  supplemental  suit,  and  it  was  so  held  in  a  case  where  the  original  plaintiff 
sued  first  as  sole  next  of  kin  to  recover  from  the  executor  a  fund  alleged  to  be 
undisposed  of,  and  the  new  defendant  was  another  party,  who  had  been  dis- 
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coverd  to  be  a]80  one  of  the  next  of  kin,  by  preliminary  enquiries,  and  against 
whom  it  was  suggested  the  executor  might  have  a  different  defence,  such  as 
the  statute  of  limitations,  which  he  was  entitled  to  state  on  the  record,  instead 
of  trying  it,  as  was  offered  to  him,  by  enquiry  before  the  Master. — Jone$  v. 
HoweWf, «  H.  34«. 

PORTION. 

{Sttiufadion  by  legacy,}  Estates  were  settled  on  A.  for  life,  remainder  to  trustees 
for  1000  years,  to  raise  5O00U  for  the  portions  of  his  daughters  and  younger  sons,  * 
and  subject  thereto,  to  A.  in  fee ;  provided  that  if  A.  in  his  lifetime,  or  by  his 
will,  should  give  to  any  of  his  children  entitled  to  portions  under  the  trasts  of 
the  term  any  ram  of  money,  &c.  for  or  towards  their  advancement  in  jmarriage 
or  otlierwise,  the  same  should  be  taken  in  part  or  in  fall  satisfaction  (accord- 
ing to  its  amount)  of  the  portion  thereby  provided  for  that  child,  unless  A. 
shoald  by  writing  under  his  hand  declare  to  the  contrary.  A.  had  eight 
danghters  and  two  younger  sons.  By  his  will,  after  reciting  the  trasts  of  the 
settlement  as  regarded  the  portions,  he  devises  this  estate,  "  subject  to  the 
50001.  charged  thereon  as  aforesaid,"  and  also  other  estates,  to  trustees,  in 
trust  by  sale  or  mortgage  to  raise  money  to  supply  the  deficiency  of  his  per- 
sonal estate  for  payment  of  his  debts  and  legacies,  and,  in  the  next  place,  to 
pay  2000/.  to  each  of  his  younger  sons ;  and  he  declared,  that  after  the  pay- 
ment of  his  debts  and  legacies  and  the  sums  of  20002.,  the  estates,  or  such 
part  thereof  as  should  remain  unsold  fur  any  of  the  purposes  aforesaid  (tulh- 
ject  nevertheless  to  any  mortgage  or  mortgage$  which  should  be  made  by  the  trustees 
in  pursuance  of  the  power  thereinbefore  given  to  them  for  that  purpose),  should  go 
to  his  eldest  son :  Held,  that  the  will  did  not  contain  any  thing  that  was  equi- 
valent to  a  declaration  that  the  legacies  of  20002.  should  not  be  a  satisfaction 
for  the  portions  of  the  two  younger  sons,  and  consequently  that  they  were  not 
entitled  to  their  legacies  and  also  to  their  shares  of  the  5000L^PapiUon  v.  Papil' 
Ion,  US,  642. 

POWER.  ^ 

(Concurrence  of  appointee  in  excessive  appointment.)  A  valid  appointment  may  he 
made  to  persons  not  objects  of  the  power,  with  the  concurrence  of  those  who 
are  objects  ;  and  by  an  extension  of  this  principle,  it  was  held  that  in  a  settle- 
ment grounded  upon  an  appointment  to  one  who  was  an  object  of  the  power, 
and  made  with  the  concurrence  of  such  appointee,  a  power  might  be  reserved 
to  such  appointee  to  appoint  to  the  wives  or  husbands  of  the  objects  of  the 
original  power.— GoWwiirf  v.  Goldsmid,  2  H.  187. 

PRACTICE. 

1.  {AbaUment — Party  in  two- fold  capaciiy.)  Where  trustees  had  been  appointed 
under  an  order  of  the  Court  to  act  with  an  executor  in  the  administration  of 
the  personal  estate  of  testator,  and  a  bill  was  filed  by  such  trustees  and  exe- 
cutor jointly,  and  the  latter  died :  Held,  that  the  suit  had  wholly  abated,  and 
that  therefore  it  must  be  revived,  not  only  against  his  representatives,  but 
against  all  the  original  defendants. — Caoe  v.  Cork,  2  Y.  &  C.  ISO. 

2.  (Confirmation  of  report,)  The  plaintiff  obtaining  the  order  nisi  to  confirm  the 
Master's  report,  but  not  proceeding  to  make  the  order  absolute,  the  defendant 
may  move  to  confirm  the  report,  and  for  that  purpose  the  certificate  of  no 
cause  shown  will  be  ordered  to  be  entered  on  his  office  copy  of  the  order  nisi. 
^Roberu  v.  Williams,  i  H.  151. 
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S*  (Contempt— Pro  ednfesu,)  A  defendant  in  contempt  for  not  answering  the  bill 
brought  to  the  bar  and  remanded,  and  again  brought  up  by  habeas  corpus 
twenty-eight  days  after  having  been  remanded,  upon  motion  to  take  the  bill  pro 
confesso,  under  the  stat.  1  Will.  4,  c.  S6,  s.  15,  mie  f,  may  file  his  answer 
after  the  motion  is  made:  and  sembU,  at  the  latest  time  on  that  day.<-*-2U6iasofi 
V.  Stanford,  2  H.  149. 

4.  {Contempt^Rightt  cf  paHy  in  contempt,)  SembU,  Lord  Chr€ndoH*s  O^ieral 
Order,  that  after  a  contempt  duly  prosecuted  to  an  attachment  with  proclama- 
tions returned,  no  plea  or  demurrer  diall  be  admitted  but  upon  motion  in 
Court,  does  not  apply  to  the  process  at  prenmt  substituted  lor  attachment  with 
proclanation. — S^  C. 

5.  (Cotts—Correcting  mistake,)  Where  a  plea  to  the  bill  is  filed,  and  &e  plea 
is  overruled,  widi  liberty  to  amend,  and  the  amended  plea  is  put  in  and 
allowed,  the  defendant  is  not  entitled  to  the  costs  of  correcting  his  own  mis- 
take, but  is  entitled  to  the  eosts  wbich  he  would  have  had  if  the  plea  which 
was  allowed  had  been  the  plea  which  was  first  filed. — Clayton  ▼.  Meadows,  i 
H.  26. 

6.  {Costs — General  order  of  taxation,)  Under  a  general  order  of  taxation,  the 
Master  will,  without  any  special  direction,  exercise  a  discretion  as  to  taxing 
the  costs  of  informal  proceedings. — S,  C. 

7.  (Delivery  of  bill  of  costs),  A  party  in  a  cause  who  has  obtained  and  served, 
^cording  to  the  twelfth  amended  order  of  August,  1841,  an  order  that  his 
solicitor  shall  deliver  his  bill  of  costs  within  a  monjth,  which  is  disobeyed,  is 
entitled  under  the  fifteenth  order  of  August,  1841,  to  enforce  obedience  by  the 
writof  attachment— Lane  v.  Oliver,  2  H.  97. 

8.  (Entering  appearance—' Eighth  order,)  The  Court  will  not  make  the  order 
allowing  the  plaintiff  to  enter  an  appearance  for  the  defendant,  under  the  eighth 
order  of  August,  1841,  after  several  months  have  elapsed  since  the  service  of 
the  subpoena,  unexplained,  except  upon  notice. — Radford  v.  Roberts,  2  H.  96. 

9.  (Evidenci^Re-examination  of  witness,)  A  witness,  called  by  the  plaintiff,  and 
cross  examined  by  the  defendant,  before  the  hearing*  on  a  point  not  then  in 
issue  in  the  cause,  allowed  to  be  examined  again  by  the  defendant  on  the  same 
issue,  when  raised  before  the  Master  under  the  decree. — Whitaker  v.  Wright, 
2H.32]. 

10.  (Esceptions^Form  of.)  Exceptions  to  the  Master's  report  ought  to  follow  in 
form  as  well  as  in  substance  the  objections  carried  in  before  the  Master. — 
Ballard  v.  White,  2  H.  158. 

11.  (Guardian  at  litem,)  Testamentary  guardian  of  an  infant  trustee,  who  was 
residing  out  of  the  jurisdiction)  appointed  guardian  ad  litem  without  either  the 
appearance  of  the  infant  in  Court  or  a  commJsaioA^Shuttleworth  v.  Shuttle^ 
worth,  2  H.  147. 

12.  (Guardian  at  litem — Man-ied  infant,)  The  answer  of  a  married  woman,  who 
is  an  infant,  cannot  be  taken  either  separately  or  jointly  with  her  husband, 
until  she  has  had  a  guardian  assigned. — Colman  v.  Northcate,  2  H.  147> 

IS.  (Lunatic — Guardian  at  litem.)  The  order  appointing  a  solicitor  to  be  the 
guardian  ad  litem  of  a  lunatic,  not  found  so  by  commission,  may  be  made  under 
^e  twenty-eigbth  order  of  October,  1842,  on  the  application  of  the  plaintiff; 
but  it  cannot  be  made  without  service  of  notice  upon  the  alleg^  luaatic* — 
Brooh  ▼.  Mling,  2  H.  155. 
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14.  (New  Ord^rs^Appeurance  of  defmdant  under  iwenty'ihird  order,)  A  defoa- 
dant,  agamst  whom  it  is  prayed  that  jbe  may  be  bound  by  the  proceedingi,  on 
senrice  of  a  copy  of  tbe  bill  under  tbe  twenty-third  order  of  Augnet,  184t,  may 
appear  gratis  before  or  after  he  is  so  served.— BerJkiiy  v.  l^ord  Rtay,  2  H.  309. 

15.  (PmrHes^Twenty-third  order,)  Held,  that  an  equitable  tenant  in  tail  of  an 
estate  devised  in  trust  for  sale,  with  full  power  of  sale,  was  not  a  party  who 
might  be  served  with  a  copy  of  Ae  bill,  under  the  above  order,  the  ol^ect  of  the 
order  beiug  lo  relieve  plaintiffs  from  the  necessity  of  proceeding  against 
nutnerout  parties  in  siy:h  cases. — S.  C. 

16.  (Preliminary  inquiries,)  Preliminary  inquiries  will  not  be  directed,  under 
the  fifth  order  of  the  9tfa  May,  1839,  if  the  direction  involves  a  dedsion  one 
way  or  the  other  of  any  question  in  the  cause. — Curd  v.  Curd,  S  H.  11& 

17.  {Same  point,)    Same  decision  in  similar  case.— firsMS  v.  Englith,  %  U.  118. 

18.  (Production  of  documents,)  Documents  directed  to  be  deposited  with  the 
clerk  of  records  and  writs,  after  an  order  allowing  the  plaintiff  or  his  solicitors 
to  inspect  and  tske  copies  thereof  at  the  office  of  the  defendant's  solicitors,  the 
solicitors  not  agreeing  by-  whom  the  copies  were  to  be  made. — Prentice  v. 
Phillips,  f  H.  15t. 

19.  (Retainer  of  dtfendant  after  disclaimer.)  Although  a  defendant  disclaim  all 
interest  in  the  suit  at  the  bar,  and  his  disclaimer  is  entered  by  the  registrar, 
yet  the  Court  will  retain  him  on  the  record,  if  there  be  any  question  whether  he 
has  documents  relating  to  the  suit  in  his  possession,  which  ought  to  be  delivered 
up,  and  an  inquiry  will  be  directed  on  tbe  subject. — Teed  v.  Carruthers,  2 
Y.&C.31. 

20.  (Service  of  copy  of  bill-^Infant,)  Upon  a  motion  for  leave  to  enter  a  memo^ 
randum  of  service  of  a  copy  of  the  bill  upon  a  defendant  under  the  twenty- 
fourth  of  the  orders  of  August,  1811,  it  is  not  necessary  to  shew  by  affidavit 
that  the  defendant  is  not  an  infant. — Sherwood  v.  Rivers,  3  Y.  &  C.  166. 

31.  (Service  of  copy  of  bill — Verification,)  The  Court,  in  admitting  the  service  of 
an  examined  copy,  under  tbe  twenty-fourth  order  of  August,  1841,  observed 
that  it  ought  to  appear  by  a^davit  in  what  way  the  truth  of  the  copy  had  been 
ascerUined. — Penfold  v.  Bouch,  2  H.  157. 

32.  (Same,) — Service  of  topy  examined  with  office  copy  held  good. — Coleman  v. 
Raekham,  3  H.  354. 

33.  (Supplemental  suit,)  After  the  trustees  of  a  charity  had  put  in  their  answer, 
and  before  the  hearing,  one  trustee  resigned  and  two  died,  and  new  trustees 
were  appointed  in  their  room,  who  were  not  made  parties  to  the  suit  until  after 
the  hearing  and  judgment,  when  a  supplemental  information  was  filed  against 
them,  praying  for  the  benefit  of  the  former  proceedings  against  them,  aud  that 
they  might  be  removed.  The  trustees  by  their  answer  made  a  case  against  the 
decree.  Held,  on  exceptions  for  impertinence,  that  they  were  entitled  to  make 
such  a  defence. — Attorney-Genoral  v.  Foster,  3  H.  81. 

34.  (Title  of  proceedings,)  An  order  to  dismiss,  for  want  of  prosecution,  obtained 
upon  notice  of  motion,  intituled  in  the  name  of  the  plaintiff  and  three  defen- 
dants, where  one  of  the  defendants  had  been  struck  out  by  amendment,  dis- 
charged with  costs,  as  irregular.— iiowkM  v.  CatUll,  3  H,  186. 
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25.  (Some — Interrogatories,)     Where  the  original  bill  was  filed  by  M^  N.  against 

A.  B.  and  C.  D.,  and  A.  B.  having  died  before  answer,  leaving  a  son  and  heir 
of  the  flaraft  christian  as  well  as  sarname,  the  salt  was  revived  against  him  and 
C.  D.,  and  witnesses  being  examined,  the  commission  was  intituled  corr^tly  in 
the  original  revived  suit,  but  the  interrogatories  were  intituled  as  in  a  suit  **  in 
which  M.  N.  is  plaintiff,  and  A.  B.  and  C.  D.  defendants."    The  Court,  ad- 

'  verting  to  the  facts  above  stated,  and  also  to  the  fact,  that  in  a  previous  motion 
of  the  same  sort,  by  the  same  party,  nothing  had  been  said  about  this  ground  of 
objection,  refused,  with  some  hesitation,  a  motion  for  suppressing  the  interro- 
gatories.—Jones  v.  Smith,  2  Y.  &  C.  42. 
And  see  Administration  of  Assets,  5;  Jurisdiction,  2  ;  Will,  10. 

PRODUCTION  OF  DOCUMENTS. 

1.  (Delay  in  atking,}  Production  of  documents  ordered  after  some  of  them  had 
been  marked  as  exhibits,  although  the  plaintiff  might  thereby  know  which  of 
them  were  intended  to  be  used  at  the  hearing. — Duke  of  Beaufort  v.  Taylor,  2 
H.245. 

2.  (Title  deed  of  defendant.)  Title  deed  of  the  defendant  ordered  to  be  produced, 
where  it  contained  a  recital  that  might  affect  him  with  constructive  jnotice  of 
the  plaintiff's  interest  in  the  estate. — Neesom  v.  ClarhoH,  2  H.  166. 

And  see  Practice,  18. 

PROTECTOR  OF  SETTLEMENT.    See  Executory  Trust. 

PURCHASER. 

(Notice -^Recital — Lapse  of  time.)  A.  having  contracted  to  purchase  an  estate, 
devised  ail  his  real  estate  to  his  widow,  who  afterwards  married  B.,  who  in 
1793  obtained  a  conveyance  to  himself  in  fee  and  a  trustee  for  himself  by  a 
deed  reciting  the  contract,  the  will  and  death  of  A.,  and  the  marriage,  and 
"  that  thereupon  B.  became  entitled  to  the  beneficial  interest  in  the  purchase ;" 

B.  afterwards  sold  the  estate  to  C.  who  took  a  conveyance  from  B.  and  Jiis 
trustee,  in  which  it  was  recited  '*  that  by  certain  conveyances  in  the  law  the 
property  had  been  granted  and  conveyed  to  the  use  of  B.  and  his  trustee 
(naming  him)  in  trust  as  to  the  estate  of  the  latter  for  B . :/'  Held,  that  in  a  suit 
by  the  heir  of  the  widow,  that  this  recital  was  notice  to  the  purchaser  o^  the 
particulars  of  the  conveyance  to  B*,  that  no  other  title  in  B<  was  to  be  pre- 
sumed, and  that  the  right  of  the  heir  of  the  widow  was  not  prejudiced  by  the 
lapse  of  ten  years  and  a  half  since  she  became  of  age  without  asserting  her 
claim.— Ncewm  v.  Clarkson,  2  H.  163. 

REHEARING. 

(Mistake  as  to  law.)  Where  in  a  creditor's  suit  an  executor  had  omitted  to  go 
into  evidence  before  the  hearing  against  the  debt,  supposing  that  he  might  do  so 
before  the  Master,  but  assets  being  admitted,  he  could  not  do  so,  and  a  decree 
for  payment  was  made,  and  the  executor  applied  for  a  rehearing  on  the  ground 
of  his  mistake  in  the  law,  but  did  not  give  any  evidence  of  his  having  been 
misled,  the  Court  refused  a  rehearing,  but  allowed  the  case  to  stand  over  for 
the  plaintiff  to  bring  an  action,  of  which  the  executor  was  to  pay  the  costs  in 
any  event. —  Woodgate  v.  Field,  2  H.  211. 

RELIGION.    SeeGoARDiAN. 

SALE  UNDER  DECREE. 

(Decree  impeachable  by  infants,)    Where  in  a  suit  to  carry  hito  effect  the  tnnts  of 
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A  will,  oniB  of  iH^hich  was  for  sale  of  an  estate  at  the  death  of  a  particular  per- 
80D,  a  decree  was  made  iix  aale  daring  the  life  of  such  person,  no  special 
ground  fov  such  anticipated  sale  being  shown,  and  some  of  the  parties  inter- 
ested in  the  proceeds  were  infants  :  Held,  that  a  good  title  could  not  be  made 
under  the  decree,— B^c/cAiu;  v.  Lawt,  2  H.  40. 

SEPARATE  USE. 

(^Construction  of  the loord  " proper")  Where  the  testator  directed  an  annuity  to 
be  paid  hy  the  trustees  "  into  the  proper  hands  of  his  daughter  A.  for  her  own 
proper  use  and  benefit/'  the  Court,  upon  the  authority  of  Tyler  v.  Lake,  2  R. 
&  M.  185,  reluctantly  decided  that  this  was  not  a  trust  for  the  separate  use. — 
Blaehlowv.  Laws,  t  H.  49. 

SETTLEMENT. 

(General  'leords^^Propetty  o/iTer-ac^iitred.)  A  woman  being  entitled  to  personal 
estate  under  an  English  will,  and  also  to  shares  of  real  and  personal  estate 
under  an  American  will  of  the  same  testator,  which  wills  did  not  either  of  them 
refer  to  the  other,  previous  to  her  marriage  executed  a  settlement,  by  which, 
after  describing  the  property  to  which  she  was  entitled  exclusive  of  that  under 
the  American  will,  and  reciting  an  agreement  "  that  such  other  property  as  she 
should  become  entitled  to  should  be  settled  in  the  same  way, "  and  after 
assigning  the  property  described,  she  covenanted  **  to  assign  all  such  other 
personal  property  (if  any)  as  should  during  her  life  become  vested,"  the  interest 
in  the  American  property  being  then  vested.  The  Court,  without  giving  any 
opinion  on  the  cases  of  Grafftey  v.  Humpage,  1  Bea.  46 ;  Law  Mag.  No,  46 ; 
James  v,  Durant.  2  Bea.  177  ;  Law  Mag.  No.  51  ;  and  Blythe  v.  Granville,  6 
Jur.  961  ;  decided  that  the  American  property  was  not  included  in  the  settle- 
ment.—Hiwire  V,  Hornby,  2  Y.  &  C.  121 . 

SHAREi  IN  COMPANY.    See  Chose  in  Action,  2. 

sferip. 

(Order  and  disposition^ Jnrisdictipn,)  The  mortgagee  of  a  ship  by  bill  of  sale, 
who  has  omitted  to  procure  an  indorsement  thereof  on  the  certificate  of  registry 
within  thirty  days  after  the  return  of  the  ship  to  port,  as  required  by  the 
Registry  Act, — the  registered  owner  having  after  that  time  become  a  bank- 
rupt,— has  no  equity,  distinct  from  his  legal  righu,  to  restrain  the  sale  of  the 
ship  by  the  assignees  ;  the  title  to  the  ship,  after  the  bankruptcy,  depending 
upon  the  application  of  the  rule  of  law  as  to  order  and  disposition. — Campbell 
Y.Thompson,  2  II.  140. 

SOLICITOR.    See  Lien. 

SOLICITOR  AND  CLIENT. 

L  (Privileged  communication.)  To  entitle  confidential  communications  to  protection 
it  is  not  necessary  that  they  should  have  been  made  in  contemplation  of  the 
suit  I  It  is  sufficient  if  they  relate  to  and  were  made  in  the  course  of  the  dispute 
which  is  the  subject  of  the  suit.— C/a^e«  v.  Phillips,  2  Y.  &  C.  82. 

8*  (Purchase  from  client,)  In  such  cases  it  is  the  general  rule  that  the  onus  of 
showing  the  transaction  to  have  been  fair  lies  upon  the  solicitor,  but  the  nature 
and  degree  of  the  evidence  required  for  that  purpose  will  vary  according  to  the 
mode  of  employment  of  the  solicitor,  and  to  the  influence  which  bis  position 
may  appear  to  have  given  him  either  as  to  costs  or  otherwise.  In  such  a  case, 
where,  the  price  was  shown  to  have  been  fair  with  reference  to  the  surface  value 
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of  the  hmd  (which  waft  alone  there  usually  looked  to  lA  purchases  it  tliat  part 
of  the  country),  hut  shortly  after  the  purchase,  the  coal  which  was  kflowii  to 
both  patties  to  be  under  the  soil,  acquired  great  additional  value  from  the 
formation  of  a  railway— the  transaction,  which  had  taken  place  seventeen  years 
before  the  bill  was  filed,  was  sustained,  although  a  large  part  Of  the  consideration 
was  a  bill  of  costs  due  to  the  solicitor,  for  which  a  previous  mortgage  had  been 
given ;  but  the  Court  referred  the  'bill  to  the  master,  to  inquire  whether  there 
were  any  and  what  items  imprq)er  and  such  as  would  not  have  been  allowed 
upon  taxation,  the  Court  reserving  further  directions. — EdwurtU  v«  Meyrick, 
2  H.  60. 
And  see  Discovery  ;  Pbactice,  7. 

SPECIFIC  PERFORMANCE. 

1.  (Acti  10  he  done).  The  Cotirt  thought  that  it  had  jurisdiction  to  enforce  the 
specific  performance  of  a  contract  by  &  defendant  to  do  defined  work  upoii  his 
property,  in  the  performance  of  which  the  plaintiff  had  a  mater1<il  interest,  and 
Which  was  not  capable  of  adequate  compensation  in  damages,  and  accordingly 
in  a  Suit  against  a  railway  company  to  enforce  performance  of  an  agreement  to 
build  an  arch  and  make  spproaches  to  it,  the  company  having  declined  to  avail 
themselves  of  a  defect  in  the  pleadings,  the  Court  gave  the  reHef  asked  for. 
Storer  v.  Great  Western  Railmy  Company,  2  Y.  &  C.  48. 

2.  (Mutuality — Title  made  good  after  contract,)  Specific  performance  of  a  con- 
tract for  sale  of  an  estate  in  fee  simple  decreed  (subject  to  the  usual  inquiry 
as  to  title;  in  favour  of  a  vendor,  who  at  the  time  of  the  contract  was  tenant 
for  life  only ;  the  purchaser  not  having  rejected  the  purchase  as  soon  as  he  had 
ascertained  the  real  position  of  the  vendor,  and  the  vendor  being  able  by  means 
of  the  consent  of  the  parties  interested  in  remainder  to  make  a  good  prima  facie 
title  to  the  fee  simple  at  the  hearing. — Saliihury  v.  Hateher,  2  Y<  &  C.  54. 

And  see  Lease,  1 . 

STAMP.     See  Administration,  2. 

STATUTE  OF  UMITAHONS.    See  Moetgaob,  1. 

TENANT  FOR  LIFE. 

(Permanent  improvements.)  A  tenant  for  life  'cannot  lay  out  monies  in  building 
or  improvements  on  the  estate,  and  charge  them  on  the  inheritance  *,  and, 
therefore,  the  Court  will  not  direct  an  inquiry  as  to  what  sums  were  expended 
by  the  tenant  for  life  in  substantial  improvements  beneficial  to  the  inheritance. 
—Caldecott  v.  Brown,  2  H.  144. 

TITLE  OF  PLAINTIFF.    See  Pleading,  3. 

TRUST. 

1.  (Discretioti— Prospective  directiom^DeUgation,)  Devise  and  bequest  of  freehold, 
copyhold,  and  personal  estate,  upon  trust  for  sale  at  the  discretion  of  the  trus- 
tee, and  that  the  rents,  interest,  and  proceeds  should  be  divided  amongst  a 
class,  either  equally  or  in  other  proportions,  as  the  trustee,  having  regard  to 
their  circumstances,  should  appoint ;  followed  by  an  unattested  codicil,  directing 
the  application  of  such  rents,  interest,  and  proceeds  for  the  benefit  of  such  of 
the  class  as  were  unmarried  or  unsettled,  and  particularly  for  the  comfortable 
support  of  P.,  (one  of  the  class),  who  was  of  weak  mind ;  and  in  case  the  trus- 
tee should  not  live  to  perform  the  whole  trust,  the  rest  to  be  executed  by  any 
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persons  be  miglit  appoint,  having  regard  to  the  said  intentions.  The  trustee 
by  deed  directed  the  manner  in  which  the  estates  shoald  be  sold,  and  the  pro- 
portions of  the  proceeds  applied,  and  directed  the  division  thereof  amongst  the 
other  objects  to  be  postponed  until  after  the  death  of  P.,  and  nominated  other 
persons  to  execute  the  trusts,  which  might  remain  unexecuted  at  his  (the  trus- 
tee's) death,  with  the  same  discretionary  power  that  he  had  himself.  Held, 
that  Uie  trustee,  for  the  gorernment  of  hii  own  discretion,  might  properly  have 
regard  to  the  ditections  of  the  unattested  codicil,  even  as  to  the  proceeds  of  the 
real  estate,  so  far  as  he  was  not  restrained  by  the  effect  of  the  will ;  that  the 
prospective  directions  in  the  deed  of  appointment  were  not  necessarily  invalid, 
especially  those  which  related  to  the  future  maintenance  of  P.,  and  that  the 
attempt  to  delegate  powers  which  the  trustee  could  not  transfer  did  not 
invalidate  the  directions  in  the  same  deed  which  he  had  power  to  give. — 
Hitch  V.  Leworihy,  8  H.  200. 

2.  (Implieation'—Uneertainty.)  A  person,  who  occupied  a  large  farm  under  a 
lease,  and  who  had  by  the  outlay  of  capital  considerably  increased  its  valbe, 
having  fallen  into  difficulties,  the  lease  was  surrendered  by  the  trustees,  to 
whom  he  had  assigned  it  and  his  effects,  to  his  landlord.  His  wife's  brother  then 
ap|>lied  to  the  landlord  to  become  tenant  for  the  remainder  of  the  lease  upon  the 
same  tertns — "  with  the  view,"  as  he  stated  in  his  application,  "  to  benefit  his 
sister  and  her  unfortunate  family,"  and  with  that  view,  as  the  landldrd  stated  in 
the  correspondence  and  also  in  his  evidence,  the  lease  was  granted,  aud  he 
was  allowed  for  the  same  purpose,  contrary  to  the  usual  practice  of  the  satne 
landlord,  to  have  a  co-lessee,  who  was  the  actual  occupier,  and  also  to  sublet  a 
part,  by  which  means  he  derived  a  clear  100/.  a  year  above  the  rent, 
which  was  paid  by  the  co-lessee.  Held,  in  a  suit  against  the  executor  of  the 
brotheri  that  there  was  a  trust  as  to  this  tOOL  a  year  for  the  wife  of  the  original 
tenant  and  her  children  as  joint  tenants. — Morton  v.  Stwart,  2  Y.  &  C.  67. 

And  see  Chose  in  ActioN,  % ;  Pahent  and  Child  ;  Will,  2. 

TRUSTEE. 

{Ahtent  I'ruttee,  1  Will,  4,  c.  60.)  In  a  suit  by  an  equitable  mortgagee  of  lease- 
holds, to  enforce  his  security,  a  decree  was  made  for  sale  in  default  of  payment, 
and  the  premises  were  sold  under  the  decree  :  the  mortgagor,  then  out  of  the 
jarisdictioB,  was  held  tiot  to  be  a  trustee,  within  the  act  1  Will.  4,  c.  60,  for 
the  purchaser,  but  he  was  held  to  be  a  trustee  within  that  act  for  the  plaintiff; 
and  a  person  was  appointed  to  execute  the  assignment  in  the  place  of  such 
trustee.    King  v.  Leach,  2  H.  57. 

VENDOR  AND  PURCHASER. 

1.  {Power  to  retcind  contract,)  Where  it  was  one  of  the  conditions  of  sale  that 
in  case  the  purchaser  should  take  objections  to  the  title  which  the  vendor 
should  be  unable  or  unwilling  to  remove,  the  vendor  should  be  at  liberty  to  re- 
scind the  contract,  it  was  held,  upon  the  authority  of  Tanner  v.  Smith,  10  S.  410, 
(L.  M.  No.  55,)  and  Cutts  v.  lliody,  (before  the  same  judge,  not  yet  reported,) 
that  a  treaty,  not  expressly  without  prejudice,  between  the  vendor  and  pur> 
chaser  for  the  completion  of  the  title  by  the  former,  after  objections  taken 
by  the  latter,  was  a  waiver  of  the  condition,  and  the  Court  expressed  an 
intention  of  discouraging  such  conditions.  Semble,  that  though  the  vendor  in 
such  a  case  would  not  be  allowed  to  deliver  an  abstract  purposely  defective 
in  order  to  avail  himself  of  the  right  to  rescind  upon  objectiontaken,  he  is 
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bound  only  to  deliver  a  hon&  fide  abstract  of  sucb  title  as  be  baa  at  tbe  time  of 
making  it  oat,  and  is  not  bound  to  deliver  a  further  abstract  of  title  afterwards 
acquired. — Morley  v.  Cooke,  t  H,  106. 
^.  (Time  of  objecting  to  title.)  The  conditions  of  sale  provided  that  all  objections 
to  tbe  title  disclosed  by  the  abstract,  not  taken  within  a  certain  time  after 
delivery  of  the  abstract  to  the  purchaser,  should  be  deemed  to  be  waived. 
Held,  that  the  time  for  objecting  was  not  to  be  computed  from  the  time  of  the 
delivery  of  an  imperfect  abstract ;  and  that  tbe  purchaser  was  not  precloded 
from  taking  an  objection  after  the  time  fixed  on,  which  arose  out  of  evidence 
called  for  before  the  expiration  of  that  time. — Blacklow  v.  Laws,  2  H.  40. 

VOLUNTARY  DEED. 

1.  ( Assignment  if  stock  and  shares,)  A  father  by  deed-poll,  expressed  to  be  made 
in  consideration  of  natural  love  and  afiection,  declared  among  other  things  that 
he  transferred  and  assigned  to  his  daughter,  upon  trust  for  her  and  her  children 
some  East  India  stock  and  shares  in  a  company,  with  full  power  in  his  name  to 
sue  for  and  recover  such  part  of  the  property  comprised  in  the  deed  as  a  mere 
assignment  would  not  enable  her  to  recover  and  receive.  The  deed  was 
sealed  and  delivered  in  the  usual  way,  but  was  retained  in  possession  of  grantor 
till  his  death,  when  it  was  found  inclosed  in  a  paper  with  an  indorsement  in  his 
handwriting  describing  it  as  "  papers  concerning  Mrs.  C.  and  her  children," 
and  directing  it  to  be  given  up  to  Mrs.  C.  at  his  death,  and  immediately.  Held, 
that  as  to  the  stock  and  shares,  the  deed-poll  was  inoperative. — Dillon  v. 
Coppin,  4  M.  &  C.  647.     (See  next  entry,) 

2.  (Conveyance  of  freehold — Question  at  law,)  The  validity  of  a  voluntary  deed 
affecting'freehold,  which  the  grantor  had  retained  in  his  possession,  was  held 
to  be  a  question  of  law,  which  the  Court  refused  to  decide.— S.  C. 

S.  (Right  of  one,  not  a  party,)  A.  instituted  a  suit  against  B.  and  C.  respecting  a 
sum  of  4000/.,  D.  also  was  made  a  party  to  the  suit,  but,  having  no  interest, 
he  disclaimed.  A.,  B.  and  C.  afterwards  came  to  a  compromise,  in  pursuance 
of  which  thej  executed  a  deed,  assigning  the  4000/.  to  trustees,  in  trust  to  pay 
to  D.  his  costs  of  the  suit,  and  to  divide  the  rest  of  the  fund  amongst  A.,  6., 
and  C. —  D.,  though  he  was  not  a  party  either  to  the  compromise  or  to  the  deed, 
filed  a  bill  against  A.,  B.  and  C,  and  the  trustees,  to  compel  a  performance  of 
the  trusts  and  payment  of  his  costs.  A  demurrer,  which  had  been  first  over- 
ruled by  the  Vice-Chancellor,  was  allowed  by  the  Lord  Chancellor  on  appeal. — 
Gibbs  V.  Glamis,  1 1  S.  584. 

WILL. 

1.  (Construction — Direction  to  settle  upon  A.  and  his  heirs  in  strict  entail.)  Testator 
having  by  his  will  devised  an  estate  to  his  grandson  A.  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  remainder  over,  afterwards  by  a 
codicil  devises  the  estate  to  his  daughter  for  life,  remainder  to  **  A.  and  bis 
heirs  in  strict  entail  as  by  hb'will  directed,"  he  then  directed  that  A.  should 
not  be  put  in  possession  till  the  age  of  thirty-one,  and,  in  failure  of  issue  of  A., 
he  ordered  that  the  estates  should  go  as  by  the  will  directed.  The  Court, 
adverting  to  the  clause  postponing  the  possession,  which  would  be  nugatory  if 
A.  was  to  be  tenant  in  tail,  and  also  observing  that  a  strict  mode  of  construc- 
tion would,  if  applied  to  the  words  *'in  failure  of  issue,"  defeat  the  limitations 
over,  held,  in  accordance  with  the  certificate  of  the  Court  of  Queen's  Bench,  that 
A.  was  tenant  for  life.— Graves  v.  Hicks,  11  S.  536. 
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2.  (Construction — Distributive  trust.)  Testator  appointed  three  persons  and  their 
respective  heirs  and  assigns  his  ezecators,  and  gave  to  them  and  to  their  re- 
q>eetive  heirs  and  assigns  all  his  real  and  personal  estate,  in  trust  for  the  pur- 
poses after  set  forth  :  and  first,  that  they  and  their  respective  heirs  and  assigns 
should  sell  his  real  estates,  and  he  empowered  them  and  their  respective  heirs 
and  assigns  to  convey  the  estates.  One  of  the  trustees  and  executors  having 
died  alter  the  death  of  the  testator,  the  other  two  contracted  to  sell  the  estate. 
Held,  iOi  a  suit  by  them  agunst  the  purchaser,  that  they  could  make  a  good  title 
wilfaont  the  concurrence  of  the  heir  of  the  deceased  trustee. — Jones  v.  Price, 
11  S.  557. 

3.  (Construction — Dive$ting  on  contingency.)  Held,  that  a  gift  of  pe^onalty  to  be 
divided  among  certain  parties  after  the  death  of  A.,  and  in  case  of  the  death  of 
any  of  them  leaving  issue  in  A/s  lifetime,  then  such  issue  to  take  the  parent's 
share,  gave  an  absolute  interest  to  a  legatee  dying  in  A.'s  lifetime  without 
issue.— Grai/  v.  Gorman,  %  H.  368. 

4.  (Canttmetion—Gijl  to  huAand  and  wife.)  The  testatrix  gave  the  residue  of 
her  real  and  personal  estate  equally  between  her  brother,  her  sister,  and  her 
*' nephew  W.,  and  £.  his  wife,"  (£.  being  the  niece  of  the  testatrix.)  Held, 
that  the  husband  and  wife  took  one  share  each,  and  not  merely  one  share  be- 
tween ihenU'^Warrington  v.  Warrington,  «  H.  54. 

'5.  (Construction — Survivorship — Substitution.)  Testator,  having  given  certain 
property  to  his  wife  for  life,  gave  part  of  it  at  her  death  to  **  his  then  surviving 
children,"  and  the  other  part  to  "  the  surviving  female  children."  "  On  the 
decease  of  any  of  the  children,"  if  without  issue,  the  share  was  to  go  to  the 
survivor,  if  with  issue  then  to  such  issue.  A  daughter,  having  survived  the 
testator,  married  and  died  in  the  lifetime  of  the  widow  having  children : 
Held,  that  neither  she  nor  her  children  took  any  thing. — Wordsworth  v.  Wood, 
4M.  &C.641. 

6.  (Construction — Same.)  Gift  by  a  testator  of  his  real  and  personal  estate  to  his 
wife  for  her  life,  and  the  residue  to  be  equally  divided  between  her  brothers 
and  sisters,  and  in  case  any  of  them  should  be  dead  at  the  time  of  her  decease, 
leaving  issue,  such  issue  to  stand  in  their  parent's  place :  Held,  that  the 
children  of  brothers  and  sisters  who  had  died  before  the  date  of  the  will  took 
nothing  either  by  way  of  substitution  or  by  way  of  substantive  gift. — Gray  v. 
Gorman,  2  H.  968. 

7.  (Construction— State  of  property.)  A  gift  by  will  of  all  die  interest  of  the 
testatrix  in  certain  stock,  followed  by  a  codicil,  directing  that  a  debt  owing  to 
her  should  at  her  death  be  laid  out  in  the  same  stock,  will  not  pass  the  amount 
of  the  debt  to  the  legatee  of  the  stock. — Havard  v.  Price,  «  H.  98. 

8.  (Construction-^Vesting,)  There  is  no  absolute  rule  that  in  a  case  where  there 
is  no  bequest  distinct  from  the  direction  to  pay,  the  vesting  is  postponed  till 
the  time  of  payment,  but  the  construction  will  depend  upon  the  nature  of  the 
event  or  contingency  upon  which  the  payment  is  to  be  made,  as  importing  or 
not  importing  a  condition. 

Accordingly,  where  a  residue  was  given  to  trustees  to  sell,  get  in,  and 
divide  among  the  testator's  children,  so  soon  as  the  youngest  should  attain 
twen^-one,  and  in  case  of  the  death  of  any  leaving  lawful  issue,  such  issue  to 
take  the  parent's  riiar^ :  it  was  held  that  the  share  of  one  of  the  children  who 
VOL.  XXX.    NO.  LXI.  Q 
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attained  twenty-one,  and  then  died  withoat  issue  before  the  youngest',  had 
attained  that  age,  had  vested  and  passed  to  his  representatiTes. — Leeming  t. 
Sherrratt,  t  H.  14. 

9.  (CSonsfrueliofi — VeOing — Legacies  charged  on  land.)  The  role,  that  future 
legacies  payable  out  of  real  estate  do  not  vest  till  the  time  of  payment,  will  be 
made  to  give  way  when  an  oppoate  intention  can  be  clearly  implied  from  the 
will.— Bmwi  V.  Wooler,  «  Y.  &  C.  134. 

10.  {Construeticn — Vesting — Payment,)  Where  a  fund  was  given  to  be  divided 
upon  the  death  or  alienation  by  tenant  for  life,  among  his  children  who  should 
attain  twenty-one,  and  the  gift  over  took  effect  upon  his  bankruptcy,  there 
being  then  three  children,  of  whom  two  had  attained  twenty-one,  the  Court 
allowed  them  the  dividends  of  one-third  each,  but  refused  them  the  capital. — 
Brandon  v.  Aston,  2  Y.  &  C.  SO, 

11.  {Copyhold — Evidence,)  The  probate  copy  of  a  will  is  not  a  sufficient  authen- 
tication of  it  so  far  as  it  relate  to  copyholds. — Archer  v.  Slater,  11  S.  507. 

IS.  (Heir  at  law  cltaming  as  detfisee — Right  to  issue,)  An  heir  at  law  admitting 
by  his  answer  the  execution  of  the  will  under  which  the  plaintiff  claimed,  but 
alleged  another  will,  revoking  the  former  and  giving  the  estate  to  himself, 
which  he  said  had  been  destroyed  by  mistake,  but  did  not  go  into  any  evidence 
of  the  second  will  or  its  destruction :  Held,  that  he  was  not  entitled  to  an  issue 
as  to  the  validity  of  the  first  will,  though  the  plaintiff,  by  reading  the  statement 
in  the  answer  as  to  the  second  will,  had  made  it  evidence. — WhUtaker  v.  New^ 
man,  t  H.  S99. 
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ADMINISTRATION. 

1.  (^Citation  of  next  cf  kin  dispensed  with,)  Administration,  doling  minority, 
granted  to  the  guardian  elected  by  a  minor,  withoat  citing  his  next  of  kin,  one 
of  whom  was  abroad,  the  minor  and  his  guardian  having  interest  under  the 
will.— In  the  goods  of  Widger,  3  Cur.  55.   (Prerog.) 

2.  (Citation  cf  next  of  kin — Lunatic)  Where  two  sisters,  one  of  them  imbecile, 
were  entitled  equally  under  a  will  to  an  estate,  and  administration  with  the  will 
annexed  had  been  granted  to  the  sane  sister,  administration  de  bonis  non  was 
granted  to  her  executors  without  citing  the  next  of  kin  of  the  imbecile  sister, 
who  were  very  numerous. — In  tlie goods  of  Southmead,  3  Cur.  28.    (Prerog.) 

APPEAL. 

{Contempt — Waiver.)  (iuanre,  whether  a  party  in  contempt  in  the  Court  below 
has  a  right  to  appeal.  In  this  case  the  contempt  was  held  to  have  been  waived 
by  further  proceedings  against  the  part?  irrespective  of  the  contempt.— ifar- 
rison  agst.  Sparrow,  3  Cur.  1.    (Arches. J 

And  see  Costs. 

BLINDNESS.    See  Will,  11. 

CHURCH  DISCIPLINE. 

(3  4r  4  Fict.  c.  86,  s,  13.)  The  bishop  of  the  diocese  having  given  notice  of  his 
intention  of  issuing  a  commission  for  the  purpose  of  making  inquiry  as  to  the 
grounds  of  certain  charges  against  a  clerk  in  orders,  under  the  3d  section  of  3 
&  4  Vict.  c.  86,  without  withdrawing  such  notice,  issued  letters  of  request  to 
the  Arches  Court  of  Canterbury  :  Held  that  the  letters  of  request  were  sent  to 
the  Arches  in  the  first  instance,  as  required  by  13th  section  of  the  statute. — 
Sanders  agst.  Head,  3  Cur.  32.     (Arches.) 

CHURCH  RATE. 

1.  (Criminal  proceeding — Pleading.)  Where  the  citation  stated  "  that  the  party 
wilfully  and  contumaciously  obstructed,  or  at  least  refused  to  make,  or  concur 
in  the  making  of,  a  sufficient  rate  for  providing  funds,  in  order  to  defray  the 
expense  of  the  necessary  repairs  of  the  parish  church  :"  Held,  that  an  offence 
punishable  by  ecclesiastical  censures  was  stated  with  sufficient  particularity  in 
the  citation,  of  which  the  above  passage  contained,  as  the  Court  thought,  a 
statement  that  the  church  was  in  need  of  repair,  and  that  the  rate  was  suffi- 
cient for  the  purpose. — Steward  agst  Francis,  3  Cur.  209.    (Arches.) 

2.  (Bate  btf  minority  at  meeHng  of  vestry.)  The  parish  church  of  Braintree  being 
very  much  out  of  repair,  a  monition  issued  from  the  Consistorial  Court  of  Lon- 
don, commanding  the  churchwardens  to  summon  a  vestry  for  a  specified  day 
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and  hour,  and  ordering  the  parishioners  then  to  attend  and  make  a  church 
rate.  A  vestry  having  been  convened,  a  survey  and  estimate  of  the  repairs 
and  the  expenses  was  produced,  and  no  objection  made  to  either.  A 
rate  having  been  proposed  and  seconded,  an  amendment  (in  effect)  "  That  no 
rate  be  granted,**  was  moved  and  seconded,  and  on  show  of  hands  was  carried. 
The  majority  of  the  parishioners  who  had  negatived  the  granting  a  rate  having 
qiiitted  the  vestry,  the  churchwardens  and  the  minority  continued  to  remain  in 
vestry,  and  re-proposed  and  carried  the  necessary  rate :  Held,  by  the  Dean 
of  the  Arches,  reversing  the  decision  of  the  Chancellor  of  London,  that  such 
rate  was  a  legal  and  valid  church  rate. — Vtley  agst.  Gosling,  3  Cur.  253. 
(Consist,  and  Arches.) 

N.  B.  The  difference  between  this  case  and  that  relating  to  the  same  parish 
before  the  Exchequer  Chamber,  see  H  Ad.  &  Ell.  265,  was,  that  the  rate  in 
that  case  was  made  by  the  churchwardens  only,  and  at  a  time  subsequent  to 
the  vestry  at  which  it  had  been  refused. 

COSTS. 

(Costs  of  deceased  party.)  Where  a  party  appealed  against  the  decree  of  the 
Court  establishing  the  will  without  asking  for  costs,  which  he  might  have  had 
without  prejudice  to  his  appeal,  and  then  died,  and  his  representative  aban- 
doned the  appeal,  and  the  cause  was  remitted,  the  Court  refused  the  costs  of 
the  deceased  party.— Horton  agst.  Wilmot,  3  Cur.  52.    (Prerog.) 

DIVORCE. 

1.  (Adultery — Proceedings  at  law,)  Although  in  cases  of  separation  by  reason  of 
adultery,  proceedings  at  law  are  generally  unnecessary,  yet  they  are  of  great 
importance  where  there  is  any  doubt  in  the  evidence  of  the  fact,  and  particu- 
larly as  to  the  identity  of  the  wife  with  the  party  to  whom  the  evidence  applies. 
—Dillon  agst.  Dillon,  3  Cur.  96.    (Consist.) 

2.  (Antenuptial  iitcontinence.)  This  cannot  be  pleaded  by  either  party  in  the 
original  libel,  marriage  being  a  condonation  of  such  conduct ;  but  it  may  be 
pleaded  by  the  husband  in  reply  to  a  defence  by  wife  setting  up  neglect  and 
collusion,  and  the  fact  of  previous  cohabitation  or  the  circumstances  attending  it 
may  also  be  used  by  the  wife  as  a  defence,  for  the  purpose  of  showing  want  of 
proper  vigilance  and  regard  for  her  morals  in  her  husband.  In  this  case  the 
fact  of  the  incontinence  was  disclosed  by  one  of  the  exhibits  of  the  husband, 
being  the  marriage  certificate  of  the  husband,  which,  according  to  the  law  of 
France,  where  the  marriage  took  place,  disclosed  the  fact  of  the  birth  of  a  child 
before  marriage. — Graves  agst.  Graves,  3  Cur.  235.    (Consist.) 

3.  (Condonation.)  Cohabitation  with  the  wife  after  the  receipt  of  credible  infor- 
mation as  to  her  adultery,  though  not  amounting  to  condonation,  is  a  iact  for 
the  consideration  of  the  Court,  where  there  is  any  doubt  as  to  the  adultery. — 
Dillon  2i^8t,  Dillon,  3  Cur.  96.    (Consist.) 

4.  (Cruelty,)  Held,  that  a  charge  of  cruelty  was  not  rendered  admissible  as  a 
defence  by  an  averment  that  it  was  designedly  committed  with  the  view  of 
inducing  the  adultery,  and  thereby  enabling  the  husband  to  obtain  a  separation 
from  his  wife. — S.  C, 

5.  (Evidence — Declaration,)  Held,  that  declarations  of  the  husband,  expressive 
of  a  desire  to  get  rid  of  his  wife,  were  adnussible,  as  tending  to  elucidate  his 
conduct  in  reference  to  the  facts  of  the  case. — S,  C. 
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DOMICILE.    See  Foreign  Will. 

EVIDENCE. 

(Impotency.)    Sentence  of  nullity  of  mairiage  by  reason  of  the  impotency  of  the 

husband  pronounced,  without  the  inspection  of  bis  person.— iS^rnnv  agst.  Har^ 

rison,  3  Cur.  16.    (Consist) 
And  see  Divorce,  1,  i ;  Will,  8,  9, 10* 

EXECUTOR. 

1.  (AppoifUmeta  by  iubttihition.)  Where  testatrix  appointed  A.  and  B.  executors, 
and  in  case  of  the  death  of  either  of  them,  empowered  the  survivor  to  choose 
,  another,  "  and  so  to  continue  to  the  true  intent  and  meaning  of  two  executors," 
and  upon  A.'s  death,  B.  appointed  C,  who  did  not  prove  in  B.'s  lifetime : 
Held,  that  C.  might  prove  afterwards,  and  might  appoint  another  executor  to 
act  with  him.^ In  the  goods  of  Deichman,  S  Cur.  123.    (Prerog.) 

3.  (Executors  cf  acting  executor.)  Probate  refused  to  the  executors  of  the  only 
executor  who  had  proved,  the  other  executor,  who  had  renounced,  being  still 
alive. — In  the  goods  rf  Smith,  3  Cur.  31.    (Prerog.) 

FOREIGN  WILL. 

(Turkish  domicile.)  By  the  law  of  Turkey  no  subject  of  that  country  can  make  a 
will,  but  by  a  treaty  between  Great  Britain  and  Turkey  an  Englbh  subject 
domiciled  there  may  make  a  will.  The  son  of  an  Englishman  who  had  died 
domiciled  at  Smyrna,  and  who  himself  was  also  domiciled  there,  having  been  in 
this  country  during  six  years  only  for  the  purpose  of  education,  made  a  will  not 
duly  attested  according  to  English  law :  Held,  that  his  will  could  only  be  en- 
titled to  probate  as  that  of  an  English  subject,  and  that  in  that  character  it  must 
be  executed  in  the  form  required  by  our  laws. — Maltass  agst.  MaUass,  3  Cur. 
231.    (Prerog.) 

HUSBAND  AND  WIFE. 

(Wife's  proxy.)  Probate  with  will  annexed  refused  to  attorney  of  wife,  a  re- 
siduary legatee,  her  husband  refusing  to  join  in  the  proxy. — Bubbers  agst  Hardy, 
3  Cur.  50.    (Prerog.) 

JURISDICTION. 

(Letters  of  request — Misjdnder,)  The  Court  rejected  letters  of  request  in  the 
joint  names  of  the  chancellor  and  archdeacon  of  the  diocese  of  Norwich,  there 
being  nothing  to  show  that  the  archdeacon  had  a  jurisdiction  independent  of 
the  h\Bhop,'Stev)ard  agst.  Bateman,  3  Cur.  201.     (Arches.) 

And  see  Church  Discipline;  Practice,  2. 

LEGATEE. 

(Description^  Official  character — Change  of  office.)  A  testator  appointed  the 
Archbishop  of  Tuam  for  the  time  being  an  executor  of  his  will,  the  archiepis- 
copal  jurisdiction  of  Tuam  having  been  abolished  by  stat  3  &  4  Will.  4,  c.  37, 
probate  was  granted  to  the  Bishop  of  Tuam. — In  the  goods  of  Haynes,  3  Cur.  75. 
(Prerog.) 

LETTERS  OF  REQUEST.    See  Jurisdiction. 

MARRIAGE. 

(Misnomer  in  Ucense.)  Where  in  a  maniage  by  Ucense,  the  wife  was  described  by 
a  wrong  name,  which  she  had  assumed,  it  was  said,  for  the  purpose  of  obtaining 
the  license,  but  it  did  not  appear  that  the  husband  was  a  party  to  the  fraud,  if 
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any,  and  he  was  not  deceived  as  to  the  person  he  married,  the  Court  thought 
that  the  misnomer  was  no  objection,  and  rejected  the  libel  of  the  husband  seek- 
ing to  annul  the  marriage  on  these  grounds.— Cloioes  agst  Chwei,  3  Cur.  185. 
(Arches.) 

PLEADING. 

(Double  plea — Divorce  and  condonation.)  Held,  that  it  is  competent  for  a  wife  in 
a  suit  for  divorce  by  reason  of  adultery,  first  to  deny  the  charge,  and  secondly 
to  plead  condonation.— jDii(on  agst.  Dillon,  3  Cur.  86.    (Consist) 

PRACTICE. 

1.  (Evidence — Release  of  toitnest  after  publication.)  The  Court  refused  after  pub- 
lication of  the  evidence  to  rescind  the  conclusion  of  a  cause,  for  the  purpose  of 
releasing  and  re-examining  the  solicitor  who  drew  the  will  propounded,  and 
who,  upon  his  cross-examination  as  a  witness  in  support  of  the  will,  had  ad- 
mitted that  he  retained  the  proctor  in  the  cause,  and  was  responsible  to  him 
for  the  costs,  although  the  witness  made  affidavit  that  he  had  not  seen  the 
depositions. — Eendall  agst.  Rendall,  3  Cur.  119*     (I^erog.) 

2.  (Reciprocal  rights  in  same  suit.)  A  libel  by  a  husband  in  a  suit  of  nullity  of 
marriage  having  been  rejected  :  Held,  that  it  was  competent  to  the  wife,  in 
that  suit,  without  taking  out  a  cross-citation,  to  sue  the  husband  for  restitution 
of  conjugal  rights. — Clowes  agst.  Clowes,  3  Cur.  194.    (Arches.) 

And  see  Jurisdiction. 
STAMP.    See  Will,  16. 
TURKEY.     See  Foreign  Will. 

WILL. 

1.  (Attempted  alteration.)    A  testator  executed  his  will,  containing  a  legacy  of 

fifty  pounds  to  S.  S.,  subsequently  to  the  execution  he  erased  the  word  fifty, 

and  substituted  the  word  thirty.    The  alteration  not  being  attested,  probate 

was  granted  with  the  original  word  fifty  inserted.— iSoar  agst.  Dolman,  5  Cur. 

121.    (Prerog.) 

2.  (Attestation — by  witnesses  at  different  times.)  The  deceased,  having  signed  his 
will,  acknowledged  the  signature  in  the  presence  of  one  witness,  who  sub- 
scribed his  name  io  the  will,  and  on  a  subsequent  day  he  acknowledged 
the  signature  to  another  witness,  who  subscribed  his  name,  the  former  witness 
being  present  at  the  time,  but  he  did  not  again  subscribe  his  name.  Probate 
refused. — In  the  goods  afSimmonds,  3  Cur.  79.     (Prerog.) 

3.  (AttestationSame.)  A  testator  signed  a  codicil  in  the  presence  of  a  witness 
(his  sister),  who,  at  his  desire,  attested  and  subscribed  it.  On  a  subsequent 
day,  when  his  sister  and  another  person  were  present,  he  desired  her  to  bring 
him  the  codicil,  and  requested  the  other  person  present  to  attest  and  subscribe 
it,  saying,  in  tl^e  presence  of  both  parties,  and  poif^ting  to  his  signature,  "  This 
is  a  codicil  signed  by  myself  and  by  my  sister  as  you  see ;  you  will  oblige  me, 
if  you  will  add  your  signature,  two  witnesses  being  necessary."  That  par^ 
then  subscribed  in  the  presence  of  the  testator  and  his  sister,  the  latter,  who 
was  standing  by  him,  pointing  to  her  signature,  and  saying,  "  There  is  my 
signature,  you  had  better  place  yours  underneath,"  she  did  not  however  re- 
subscribe  :  Held,  that  the  instrument  was  not  sufficiently  attested,  under  1  Vict, 
c.  26,  s.  9.— Mt'ore  agst.  King,  3  Cur.  243.    (Prerog.) 
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4.  (^Anestaiion — Paper  not  described  as  will.}  A.  B.,  (deceased),  requested  two 
persons  present  at  the  same  time  **  to  sign  a  paper  for  him,"  which  they  did  in 
his  presence;  the  paper  was  so  folded  that  the  witnesses  did  not  see  any 
writing  whatever  on  it ;  A.  B.  did  not  state  what  was  the  nature  of  the  paper 
in  question.  On  the  death  of  A.  B.,  it  was  found  to  be  his  intended  will. 
Held,  that  it  was  not  entitled  to  probate,  the  provisions  of  the  ninth  section  of 
the  1  Vict.  c.  36,  not  having  been  complied  with. — Ilott  agst.  Genge,  S  Cor.  160. 
(Prerog.) 

5.  (Atteskuion — Presence  cf  testator.)  Probate  refused  of  a  will  signed  by  the 
deceased  in  the  presence  of  two  witnesses,  but  subscribed  by  them  in  an 
adjoining  room,  communicating  with  folding  doors,  but  in  such  a  situation  that 
the  deceased  would  not  see  them.— In  the  goods  of  Colnum,  3  Cur.  118.  (Prerog.) 

6.  (AtteUation — Sealing  by  toitnesses,)  Probate  refused  of  a  will  signed  by  the 
deceased  after  the  witnesses  had  subscribed  their  names,  the  witnesses  having 
subsequently  to  the  signing  by  the  deceased  placed  seals  opposite  to  their 
names. — In  the  goods  of  Byrd,  3  Cur.  117.    (Prerog.) 

7.  (Description  of  legatee — Evidence,}  Testatrix  appointed  as  one  of  her  exe- 
cutors, with  a  legacy  of  10002.  '*  Lord  Sackville,"  whom  in  another  part  of  the 
will  she  called  "  Lord  George  Sackville,"  there  was  nobody  answering  the 
description,  but  there  was  Charles,  Duke  of  Dorset,  who  was  abo  Lord  Sack- 
viJIe,  and  had  been  known  by  the  latter  title  during  the  period  of  his  intimacy 
with  the  deceased,  and  there  had  been  a  brother  of  his  "  the  Hon.  George 
Germaine,"  who  also  had  been  intimate  with  the  deceased,  but  who  died  three 
yeare  before  the  date  of  the  will.  Probate  granted  to  the  duke. — The  Duke  of 
Dorset  agst.  Lord  Hawarden,  3  Cur.  80.    (Prerog.) 

8.  (Evidence — Incompetency  of  one  witnessJ)  A  paper  of  a  testamentary  nature 
was  produced  by  a  sole  legatee  named  in  it :  it  purported  to  be  signed  by  the 
testator  and  to  be  attested  by  two  witnesses,  one  of  whom  had,  subsequently  to 
the  date  of  the  paper  in  question,  married  the  legatee.-  The  evidence  of  the 
other  witness,  whose  credit  and  testimony  were  unimpeached,  entirely  sop- 
ported  the  factum  of  the  paper.  .Held,  that  his  sole  testimony  could  not  sustain 
the  paper,  the  circumstances  being  against  the  probability  of  such  a  will. — 
Mackenxie  agst.  Yeo,  3  Cur.  125.    (Prerog.) 

9.  (Evidence — Partteu2urs— Execution.)  Where  one  only  of  the  witnesses  de- 
posed by  affidavit  to  the  will  being  signed  in  the  presence  of  himself  and  the 
other  witness,  but  such  other  witness  had  no  recollection  as  to  that  point, 
probate  was  granted. — In  the  goods  of  Hare,  3  Cur.  54.    (Prerog.) 

10.  (Evidence-^Probate  on  discordant  testimony,)  A  paper  admitted  to  probate  on 
the  testimony  of  one  of  the  two  attesting  witnesses,  although  the  other  deposed 
that  it  was  not  signed  by  the  testator  iii  his  presence ;  the  circumstances  of  the 
case,  of  which  one  was  a  formal  attestation  clause,  favouring  the  supposition  of 
a  due  execution,  and  the  first  witness  having,  in  an  affidavit  sworn  a  few  days 
after  the  will  was  made,  deposed  to  the  due  execution,  the  second  witness  not 
having  been  examined  until  two  years  and  a  half  afterwards.— Goim  agst. 
Gawen,  3  Cur.  151.    (Prerog.) 

11.  (ExeetUion  by  blind  person,)  Probate  granted  of  the  will  of  a  blind  person  not 
read  over  to  testatrix  in  the  presence  of  the  witnesses,  but  proved  by  solicitor 
to  have  been  prepared  from  her  instructions. — Fincham  agst.  Edwards,  3  Cur. 
63.    (Prerog.) 
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\9.  (Place  rf signature^ Printed  form»)  Testator  rigned  his  name  at  the  bottom 
of  a  printed  form,  ending  on  the  second  side  of  a  sheet  of  paper,  the  will  itself 
ending  on  the  first  side.  Held,  that  the  will  was  doly  signed  at  the  "  foot  or 
end  thereof."— In  the  goods  of  Carver,  3  Cur.  29.    (Prerog.) 

1 3.  (Reference  to  an  unattested  paper.)  Probate  granted  of  two  instraments  as  one 
will,  one  of  them,  which  was  most  clearly  referred  to  bj  the  other,  being  the 
will  of  another  person  proTiously  deceased,  and  which  will  was  not  in  the  pos- 
fession  of  the  testatrix.— >In  the  goods  of  the  CowOess  of  Durham,  3  Cur.  57. 
(Prerog.) 

14.  (Same.)  Probate  granted  of  an  nnezecnted  paper  as  part  of  the  will  of  the 
testator,  the  reference  being  undoubted  and  reciprocal,  and  the  paper  being  an- 
nexed to  the  will.— In  the  goods  of  Willesford,  3  Cur.  77.  (Prerog.) 

15.  (Same.)  Reference  being  made  in  a  will  to  a  deed,  so  as  to  make  it  part 
of  the  will  of  the  testator,  probate  allowed  of  the  will  and  a  notarial  copy  of 
the  deed. — In  the  goods  of  Dickins,  3  Cur.  60.  (Prerog.) 

16.  (Proof  in  wrong  Court,)  Where  the  will  was  proved  in  the  wrong  Court, 
testator  having  effects  out  of  that  jurisdiction,  and  the  executor  having  died 
before  the  estate  had  been  fully  administered,  administration  de  bonis  non  was 
asked  from  the  Prerogative  Court  as  for  the  part  left  unadministered,  it  was 
refused,  except  upon  the  footing  of  the  value  of  the  whole  original  estate. — In 
the  goods  of  Hogg,  3  Cur.  61.    (Prerog.) 


N.B.  The  Appendix  to  thb  number  of  Curteis  contains  the  case  of  Greenwood  v. 
Greenwood,  before  Lord  Kenyon,  in  which  the  law  as  to  partial  insanity  is  folly 
considered  by  his  lordship. 
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PRIVY  COUNCIL. 

[Containing  Cases  in  2  Moore,  Part  S.] 

COLONIAL  BISHOP. 

(Appeal—Jurigdiction.y  Smhle,  that  an  appeal  against  his  sentence  sbonld  now 
pray  a  reference  to  the  Judicial  Committee,  and  not  to  a  Commiasion  of  Dele- 
gates.— Bowerbank  v.  Bishop  if  Jamaica,  2  M.  449. 

EVIDENCE.      SeeMARaiAOB;  Will. 

JUDICIAL  COMMITTEE.     See  Colonial  Bishop. 

MARRIAGE. 

(^Evidence — Admission'^Certificate.)  Semble,  that  in  soits  for  divorce  the  admis- 
sion of  the  marriage  by  the  respondent  party  is  not  sufficient  In  this  case 
there  was  no  distinct  admission,  but  the  wife  had  applied  for  and  obtained 
alimony  pending  the  suit,  and  the  certificate  of  the  marriage  had  been  put  in 
as  an  exhibit,  and  further  evidence  of  the  marriage  was  required  in  the  Privy 
Council— Mei/in  r.MeUin,  2  M.  493. 

PATENT. 

1.  {Exteruion^Condition.)  Where  the  inventor,  a  mechanic,  had  assigned  his  in- 
terest to  the  patentee,  his  master,  the  Judicial  Committee,  under  the  circum- 
stances, made  it  a  condition  of  their  recommendation  to  the  crown  to  prolong 
fhe  term  of  the  patent,  that  the  assignee  of  the  patent  should  secure  the  in- 
ventor an  annuity  during  the  period  of  the  extension. — Re  RusielVs  Patent,  2 
M.  496. 

2.  (Extentiim — Growndt.)  Term  of  letters  patent  for  improvement  in  manufac- 
turing gas  tubes  extended  by  the  Judicial  Committee,  under  the  5  &  6  Will.  4, 
c.  83,  for  six  years,  on  the  ground  of  the  great  merit  and  utility  of  the  inven» 
tion,  and  the  inadequate  remuneration  in  consequence  of  litigation,  necessary 
for  the  protection  of  the  patent  right.— 5.  C. 

3.  (ExteMum— 2  ^  3  Vict,  e.  67.)T-By  the  5  &  6  Will.  4,  c.  83,  s.  4.  it  is  pro- 
vided, "  that  no  extension  shall  be  granted  if  the  application  shall  not  be  made 
and  prosecuted  with  effect  before  the  expiration  of  the  term  originally  granted 
in  such  letters-patent :"  Held,  by  the  Judicial  Committee,  that  the  petition  for 
such  prolongation  must  be  brought  to  a  hearing  before  the  expiration  of  the 
letters-patent,  and  that  the  pendency  thereof  is  not  sufficient  to  bring  it  within 
the  proviso. 

'  This  rule  was  acted  on  where  the  petitioner  had  been  prevented  prosecuting 
his  petition  before  the  expiration  of  the  letters-patent  by  the  conduct  of  parties 
objecting,  and  from  the  circumstances  of  the  Judicial  Committee  not  being 
sitting,  but  the  5  &  6  Will.  4,  c.  83,  s.  4,  having  been  repealed  by  the  2  &  3 
Vict.  c.  67,  their  lordships,  upon  a  fresh  petition,  granted  an  extension  of  the 
letters-patent  for  seven  years  under  that  act,  on  the  ground  that  the  invention 
was  an  ingenious  one,  and  that  it  did  not  appear  that  the  patentee  had  re- 
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ceived  any  remuneration  until  within  the  three  yean  prerions  to  the  ezpixatton 
of  the  patent— fie  Bodtner's  Patent,  2  M.  47t. 
4.  {Praetiee  under  9  if  3  Viet,  c  67.)    The  rules  enacted  for  practice  in  patent 
cases  under  the  5  &  6  Will.  4,  c.  83,  must  be  observed  in  an  application  for 
a  prolongation,  under  the  2  &  3  Vict.  c.  67. — S,  C« 

WILL. 

(^Evidence — MaterialityJ)  As  evidence  of  friendly  intercourse  with  parties  bene- 
fited by  a  doubtful  will  is  admissible  in  favour  of  that  will,  so  also  is  evidence 
of  friendly  intercourse  with  relations  not  benefited  by  such  will  admissible 
against  it,  though  of  very  slight  weight. — Hitehingt  v.  Wood,  2  M.  355. 


APPEALS  ON  REPORTED  CASES. 
WILL. 

1.  {Onus  probandi—Capaeity  of  testator.)  The  decision  in  Barry  v,  Butlin,  1  Cur. 
614;  Law  Mag.  No.  50;  affirmed  with  cosU.— 2  M.  480. 

2.  (Reference —Genuinenest,)  The  decision  of  the  Prerogative  Court  in  Wood 
V.  Goodlake,  2  Cur.  82;  Law  Mag.  No.  53;  overruled  both  as  to  the  validity 
of  the  will,  consisting  of  two  papers,  and  the  codicil  sent  by  the  post,  both  the 
will  and  the  codicil  being  established  on  appeal.— HttcAi^g*  v.  Wood,  2  M. 
355. 


(     236    ) 


LIST   OF   CASES. 


COMMON  LAW. 


Acraman  ▼.  Cooper,  10  M.  &  W.  585 ;  2  D.  P.  C.  (N.  S.)  495        . .         Trover 

Aidridge  v.  Stanford,  3  Man.  &  G.  409 Prisoner,  1 

Alsager  v.  Close,  10  M.  &  W.  576        Bankruptcy,  4 

Applegarth  ▼.  Colley,  10  M.  &  W.  723         Gaming 

Arnold  v.  Poole,  Mayor  of,  2  D.  P.  C.  (N.  S.)  574        . .  . .     Corporation,  t 

Aston  Y.  Greathead,  «  D.  P.  C.  (N.  S.)  547  Process,  1 

Atkinson  ▼.  Raleigh,  2  G.  &  D.  611 Bankruptcy,  1 

Aylesbury  Railway  Co.  ▼.  Mount,  5  Scott,  N.  R.  127  . .         . .         Railway  Act 

Bennett  ▼.  Dean,  5  Scott,  N.  R.  196  Practice,  1 

Bimie  v.  Janson,  2  G.  &  D.  630         Witness,  3 

Bourke  ▼.  Lloyd,  10  M.  &  W.  550  j  2  D.  P.  C.  (N.  S.)  452     . .     Arbitration,  2 

Bonzi  ▼.  Stewart,  5  Scott,  N.  R.  1 . .         . .         Factor 

Bradbee  ▼.  London,  Mayor  of,  5  Scott,  N.  R.  79. .  . .  London,  City  of,  1 
Braythwayte  y.  Hitchcock,  10  M.  &  W.  494  . .  Landlord  and  Tenant,  1 ;  Stamp,  1 
Briscoe  v.  Hill,  10  M.  &  W.  735 ;  2  D.  P.  C.  (N.  S.)  556        . .         Pleading,  5 

Bristowe  ▼.  Needham,  2  D.  P.  C.  (N.  S.)  658  Costs,  3 

Chambers  ▼.  Briant,  2  D.  F.  C.  (N.  S.)  671         Practice,  9 

Chapman  y.  Eley,  5  Scott,  N.  R.  169  Practice,  3 

Cheese  ▼.  Scales,  10  M.  &  W.  488  Libel ;  Process,  6 

Chorlton-upon-Medlock,  Constables  of,  v.  Walker,  10  M.  &  W.742  ..  Paving  Act 
Christie  y.  Richardson,  10  M.  &  W.  688  ;  2  D.  P.  C.  (N.  S.)  503  . .  Special  Jury 
Clowes  y.  Brettell,  10  M.  &  W.  506  3  2  D.  P.  C^  (N.  S.)  528  . .  Joint  Stock  Co. 

Collyer  y.  Stennett,  5  Scott,  N.  R.  34 London,  City  of,  2 

Cooper  y.  Langdon,  10  M.  &  W.  785  Pleading,  6 

v.  Robinson,  10  M.  &  W.  694  Release 

Coventry,  Mayor  of,  y.  Lythall,  19  M.  &  W.  773  . .  Boroughs'  Boundary  Act 
Crotty  y.  Hodges,  5  Scott,  N.  R.  221 Bills  and  Notes,  1 

Darlbgton  v.  Pritchard,  2  D.  P.  C.  (N.  S.)  664         Trespass,  2 

Davies  y.  Mann,  10  M.  &  W.  546  •  •         •  •         •  •         •  •         Negligence 

Dawson  y.  Wills,  10  M.  &  W.  662         Affidavit,  1 

Doe  d.  Carter  v.  Roe,  10  M.  &  W.  670 ;  2  D.  P.  C.  (N.  S.)  449  . .  Ejectment,  3 

d.  Daniell  v.  Woodro£fe,  10  M.  &  W.  608 Estate  Tail 

d.  Dovaston  v.  Roe,  5  Scdtt,  N.  R.  174 Ejectment,  1 

d.  Fitawygram  v.  Roe,  2  D.  P.  C.  (N.  S.)  672    . .         . .         Ejectment,  6 

d.  Henry  v.  Gnstard,  2  D.  P.  C.  (N.  S.)  616       . .         . .         Ejectment,  5 

d.  Hine  y.  Roe,  5  Scott,  N.  R.  174 Ejectment,  2 

d.  Prattcn  y.  Board,  10  M.  &  W.  675 ;  2  D.  P.  C.  (N.  S.)  526 

Ejectment,  4 

d«  Parsley  v.  Day,  2  Q.  B.  147    . .         . .         Mortgagor  and  Mortgagee,  1 

d.  Pye  v.  Branwhite,  2  G.  &  D.  654 Witness,  2 
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Eden  v.  TurUe,  10  M.  &  W.  635 ;  2  D.  P.  C.  (N.  S.)  459  . .     Pleading,  3 

Edsall  V.  Russell.  «  D.  P.  C.  (N.  S.)  641 Slander,  2 

England  v.  Wall,  10  M.  &  W.  699 Prescription  Act 

Evans  v.  Hatton,  2  D.  P.  C.  (N.  S.)  600         Foreign  Trade 

Fisher  ▼.  Birrell,  2  Q.  B .  239 ;  2  G.  &  D.  725 Tithes 

Foord  V.  Noll,  2  D.  P.  G.  (N.  S.)  617  Tender 

Fowler  V.  Churchill,  2  D.  P.  C.  (N.  S.)  562 Judgment,  2 

Frost  V.  Haj ward,  10  M.  &  W.  673 ;  2  D.  P.  C.  (N.  S.)  566       .  •     Affidavit,  2 

Frosher  v.  Lee,  10  M.  &  W.  709 Landlord  and  Tenant,  2 

Fursden  V.  Clogg,  10  M.  &  W.  572  Evidence,  2 

Gibson  v.  King,  10  M.  &  W.  667         Bankruptcy,  5 

Groom  v.  Wortham,  2  D.  P.  C.  (N.  S.)  657         Attorney,  1 

Gardner  v.  M*Mabon,  2  G«  &  D.  593  . .         . .         Limitations,  Statute  of 

Harris  v.  Bushell,  2  D.  P.  C.  (N.  S.)  515 . ..        Pleading,  7 

Hawley  v.  Cadbury,  10  M.  &  W.  505 ;  2  D.  P.  C.  (N.  S.)  505     . .     Witness.  1 
Heath  v.  Unwin,  10  M.  &c  W.  684 ;  2  D.  P.  C.  (N.  S.)  482    . .         .-.     Patent 

Heming  v.  Power,  10  M.  &  W.  564  Slander,  1 

Hey  V.  Wyche,  2  G.  ae  D.  569         Covenant 

Higgins  V.  Green,  10  M.  &  W.  703         . .  . .  . .  . .  Highway,  2 

Hodges  V.  Paterson,  5  Scott,  N.  R.  76  Execution,  2 

Hoggins  V.  Gordon,  2  G.  &  D.  656  Arbitration,  1 

Horiock  V.  Lediard,  10  M.  &  W.  677       Trespass,  1 

Houlditch  V.  Lichfield,  Earl  of,  5  Scott,  N.  R.  190  . .         . .         Process,  2 

Humberstone  v.  Dubois,  10  M.  &  W.  765 ;  2  D.  P.  C.  (N.  S.)  506  Replevin 

Hunt  V.  Robins,  2  G.  &  D.  646  Insolvent,  2 

Hnrcum  v.  Stericker,  10  M.  &  W.  653;  2  D.  P.  C.  (N.  S.)  524       Particulars  of 

Demand,  2 

Imray  v.  Magnay.  2  D.  P.  C.  (N.  S.)  531  Sheriff,  2 

Isherwood  v.  Whitmore,  10  M.  &  W.  757 ;  2  D.  P.  C.  (N.  S.)  548      Pleading,  4 

Jackson  v.  Thompson,  2  G.  &  D.  598  Insolvent,  1 

V.  Utting,  10  M.  &  W.  640;  2  D.  P.  C.  (N.  S.)  543         . .  Practice,  4 

Kell  V.  Anderson,  10  M.  &  W.  498         Demurrage 

Kenningham  y.  Alison,  2  D.  P.  C.  (N.  S.)  658            . .         .  •  Pleading,  9 

Kymer  v.  Sydserf,  5  Scott,  N.  R.  193         Process,  3 

Leake  t.  Loveday ,  2  D.  P.  C.  (N.  S.)  624         Bankruptcy,  6 

Levy  ▼.  Magnay,  10  M.  &c  W.  664  j  2  D.  P.  C.  (N.  S.)  512     Costs,  1 ;  Writ  of 

Trial,  1 
Lloyd  V.  Mostyn,  10  M.  &  W.  478 ;  2  D.  P.  C.  (N.  S.)  476  . .  Evidence,  1 
Lockwood  V.  Attorney-General,  10  M.  &  W.  464 Beer  Acts 


M'Kellar  t.  Reddie,  5  Scott,  N.  R.  192  Process,  4 

Martins  v.  Upcher,  2  G.  &  D.  716  Notice  of  Action,  1 

Mercer  ▼.  Cheese,  2  D.  P.  C.  (N.  S.)  619  . .         *  *         Bills  and  Notes,  3 

Morgan  v.  Leach,  10  M.  &  W.  558 ;  2  D.  P.  C.  (N.  S.)  522     . .     Highway,  1 ; 

Notice  of  Action,  2 
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Morgan  ▼.  Powell,  2  G.  &  D.  721 Coal  filine 

Moseley  V.  Motteux,  10  M.  &  W.  5S3       Advowson 

NewtoD  V.  Scott,  10  M.  &  W.  471         Bankruptcy,  S 

NichoIIs  ▼.  Stockbridge,  5  Scott,  N.  R.  176  Practice,  2 

Parrett  Navigation  Company  ▼•  Robins,  10  M.  &  W.  593      . .       Navigation  Act 

Phillips  V.  Birch,  5  Scott,  N.  R.  178        Judgment,  1 

Pierpontv.Gower,  2D.  P.C.  (N.  S.)652 Stamp,  2 

Pryme  v.  ritchroarsb,  10  M.  &  W.  605 ;  2  D.  P.  C.  (N.  S.)  474     Writ  of  Trial 
Purdon  v.  Purdon,  10  M.  &  W.  562 Account  stated 

Reg.  V.  Atkinson,  1  Carr.  &  M.  525        % .         Joint  Stock  Banking  Company,  2 

V.  Austin,  10  M.  &  W.  691 ;  2  D.  P.  C.  (N.  S.)  46ff  . .  Extent 

V.  Beaman,  1  Carr.  &  M.  595         Larceny,  2 

V.  Bloomfield,  1  Carr.  &  M.  537  False  Pretences 

V.  Bowler,  1  Carr.  &  M.  559    *         Election,  2 

—  V.  Brookes,  1  Carr.  &  M.  543,  544       . .         . .     Burglary  \  Housebreaking 
— •  ▼.  Cant,  1  Carr.  &  M.  521  •  •  . .  Poor  Law  Amendment  Act 

V.  Crumpton,  1  Carr.  &  M,  597  Manslaughter 

V.  Ellis,  1  Carr.  &  M.  564  . .  Election,  3 

V.  Evans,  1  Carr.  &  M.  632         •  . .         . .  Larceny,  4 

V.  Fox,  2  Q.  B.  246  ..         Gaoler 

V.  Goode,  1  Carr.  &  M.  582  Larceny,  1 

V.  Goodfellow,  1  Carr.  &  M.  596 Perjury,  1 

V.  Harris,  1  Carr.  &  M.  661 Felonious  Demolition,  2 

—  V.  Hewett,  1  Carr.  &  M.  534      . .  . .         Evidence  in  Criminal  Cases,  1 

V.  Hockton,  Inhabitants  of,  2  G.  &  D.  664         . .  Order  of  Removal,  1 

V.  Holbeck,  Inhabitants  of,  2  G.  &  D.  692      . .  . .  Settlement,  3 

V.  Hulme,  Inhabitants  of,  2  G.  &  D.  682 Settlement,  2 

V.  Huxley,  1  Carr.  &  M.  596         Indictment,  4 

— —  ▼.  Jones,  1  Carr.  &  M.  611         Larceny,  3 

▼.  Lancashire,  Justices  of,  2  G.  &  D.  714  .  •         Order  of  Removal,  7 

V.  Langford,  1  Carr.  &  M.  602 Felonious  Demolition,  1 

V.  Mamer,  1  Carr.  &  M.  628 Insolvent,  3 

V.  Norwich,  Mayor  of,  2  G.  &  D.  605       •  •     Municipal  Corporations  Act,  2 

' V.  Osborne,  1  Carr.  &  M.  622  . .  Evidence  in  Criminal  Cases,  2 

v.  Overton,  1  Carr.  &  M.  655  Perjury,  3 

V.  Parker,  2  O.  &  D.  709 ;  1  Carr.  &  M.  639  . .  Indictment,  2;  Perjury,  2 

V.  Pontefract,  Recorder  of,  2  G.  &  D.  700         . .  Order  of  Removal,  6 

y.  Preston,  Inhabitants  of,  2  G.  &  D.  698  . .  . .         Settlement,  4 

—  V.  Purchase,  1  Carr.  &  M.  617         Ei^bezxlement 

V.  Roberts,  1  Car.  &  M.  652  Forgery,  2 

V.  Russell,  1  Car.  &  M.  541  Arson 

T.  St.  Margaret's,  Rochester,  2  G.  &  D.  669       . .         Order  of  Removal,  2 

V.  St.  Mary,  Newington,  Inhabs.of,  2  G.  &  D.  686         . .        Settlement,  1 

V.  St.  Pancras,  Inhabitants  of,  2  G.  &  D.  671      .  •         Order  of  Remoyal,  3 

y.  Scott,  2  Q.  B.  248,  n.  Goaler 

y.  Spalding,  1  Carr.  &  M.  568  Election,  1 

y.  Stayley,  Inhabitants  of,  2  G.  &  D.  676     . .         . .    Order  of  Removal,  4 

y.  Tippin,  1  Carr.  &  M.  545         Indictment,  3 
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Reg.  V.  Toanstall,  Inbabitanto  of,  f  G.  &  D.  676        . .         Order  of  Removal,  4 

—  ▼.  Trilloe,  1  Carr.  &  M.  650  Infanticide 

V.  Walters,  1  Carr.  &  M.  588  Forgery,  1 

▼.  Wardle,  1  Carr.  &  M.  647         . .         .  •        Practice,  in  Criminal  Catet 

V.  Wjmondbam,  Inhabitants  of,  9  O.  &  D.  690      . .      Order  of  Removal,  5 

▼.  York,  Mayor  of,  2  G.  &  D.  580      . .        Municipal  Corporations  Act,  1 

Roberts  ▼.  Elaworth,  10  M.  &  W.  653 ;  «  D.  P.  C.  (N.  S.)  456   . .     Particulars 

of  Demand,  1 

Ronnd  ▼.  Hatton,  10  M.  &  W.  660        Arbitration,  S 

Russell  V.  Sbenton,  2  G.  &  D.  573  Nuisance 

Sandford  ▼.  Alcock,  10  M.  &  W.  689 ;  «  D.  P.  C.  (N.  S.)  463     . .     Practice,  6 
Scott  ▼.  Chappelow,  5  Scott,  N.  R.  148  . .         . .         . .         Pleading,  2 

Shatwell  v.  Hall,  10  M.  &  W.  523 ;  2  f).  P.  C.  (N.  S.)  567    Notice  of  Action,  3 

Silversides  v.  Reginam,  2  G.  &  D.  617  Indictment,  1 

Skinner  ▼.  Lambert,  5  Scott,  N.  R.  197  Statute 

Stanford  v,  Robinson,  3  Man.  &  G.  407  Execution,  1 

Steward  ▼.  Greaves,  10  M.  &  W.  711 ;  2  D.  P.  C.  (N.  S.)  485    . .     Joint  Stock 

Banking  Company,  1 

Stockbridge  v.  Snssams,  2  G.  &  D.  591  Pleading,  1 

Taylor  v.  Lord  Stuart  de  Rotiisay,  5  Scott,  N.  R.  183  . .  . .  Process.  2 
Teggin  v.  Langford,  10  M.  &  W.  556 ;  2  D.  P.  C.  (N.  S.)  467  . .  Interpleader  Act 
Thomas  ▼.  Swansea,  Mayor  of,  2  D.  P.  C.  (N.  S.)  470         .•         Corporation,  1 

Timms  v.  Williams,  2  G.  &  D.  621 Friendly  Society 

Tobin  ▼.  Crawford,  10  M.  &  W.  602 ;  2  D.  P.  C.  (N.  S.)  541        . .         Costs,  2 
Todd  ▼.  Emley,  2  D.  P.  C.  (N.  S.)  570        ..         ..  ..         Pleading,  8 

Trott  y.  Smith,  10  M.  &  W.  453  . .         . .        Mortgagor  and  Mortgagee,  2 

Walker  v.  Roberts,  1  Carr.  &  M.  590 Bills  and  Notes,  4 

Warner  V.  Powell,  2  D.  P.  C.  (N.  S.)  531         SberiflF,  1 

Watson  V.  Mattiiews,  2  D.  P.  C.  (N.  S.)  670         ..         ..    Warrant  of  Attorney 

Webber  ▼.  Sparkes,  10  M.  &  W.  485 Trespass,  3 

Whitehead  V.  Walker,  10  M.  &  W.  696 Bills  and  Notes,  2 

Wilson  V.  Whitehead,  10  M.  &  W.  503  Partnership 

Williams  ▼.  Mortimer,  2  D.  P.  C.  (N.  S.)  509         Practice,  7 

▼.  Webb,  2  D.  P.  C.  (N.  S.)  660 Attorney,  2 

V.  WUliams,  10  M.  &  W.  476  j  2  D.  P.  C.  (N.  S.)  509      . .        Process,  5. 

WillsT.  Lawson,  2D.  P.C.  (N.S.)465  Affidavit,  7 

Willson  V. Carey,  10  M.&  W. 641 ;  2  D.  P.  C.  (N.  S.)  530  Auction;  Practice,5 

Wood  V.  Heatii,  2  D.  P.  C.  (N.  S.)  651         Prisoner,  2 

Wright  V.  Maude,  10  M.  &  W.  527 ;  2  D.  P.  C.  (N.  S.)  517  Bankruptcy,  3 
Younge  V.  Fisher,  2  D,  P.  C.  (N.  S.)  637  Practice,  8 


List  of  Cases. 


239 


EQUITY. 

Arcber  y.  Slater,  11  S.  507 Will,  2 

Arkwriglitv.Colt,  2Y.&C.  4  Lease.  2 

Attorney  General  v.  Gaming,  2  Y.  &  C.  139     . .         •  •    Charity,  1 ;  Clergyman 

▼.  Foster,  2  H.  81  Practice,  23 

T.Nethercote,  11  S.  629         Costs 

▼.  Shore,  11  S.  592         Charity,  2 

Ballard  t.  White,  2  H.  158         . .         . .         Practice,  10 

Banks  v.  Le  Despencer,  11  S.  508         . .  . .         . .         Executory  Trust 

Barkley  v.  Lord  Reay ,  2  H.  306 ;  309  Practice,  14,  15 

Beaufort,  Duke  of,  ▼.  Taylor,  2  H.  245     . .         . .     Production  of  Documents,  1 

Bedwin  v.Asprey,  11  S.  530 Infant 

BeimettT.Chudleigh,  2  Y.  &C.  164 Pauper 

Bentinck  v.  Willink,  2  H.  1  . .  Injunction 

Blacklow  V,  Laws,  2  H.  40 ;  49  . •         Sale  under  decree;  Vendor  and  Pur- 

chaser, 2 ;  Separate  Vie 
Bourne  ▼.  Bourne,  2  H.  35         . .  •  •         •  •  •  •  •  •  Conversion 

Brandon  ▼.  Aston,  2  Y.  &  C.  24 ;  30  . .         . .         Insolvency,  1 ;  Will,  10 

Breeze  V.English,  2  H.  118         ..         ••         r»         ••         r.  Practice,  17 

Brooks  V.  Jobltng,  2  H.  155 Practice,  13 

Brown  V.  Wooler,  2  Y. &  C.  134 Will,9 

Burn  ▼•  Carvalho,  4  M.  &  C.  690 Chose  in  Action,  1 

Caldecott  ▼.  Brown,  2  H.  144        Tenant  for  Life 

Campbell  ▼.  Thompson,  2  H.  140  Ship 

Cave  V.  Cork,  2  Y.  &  C.  130         Parties ;  Practice,  1 

Christianr.Field,  2H.  177  Lien ;  Mortgage,  4 

Clagett  V.  Phillips,  2  Y.  &  C.  82  Solicitor  and  Client,  1 

Clayton  y.  Meadows,  2  H.  26         .  •  • Practice,  4,  5,  6 

Coleman  ▼•  Rackham^  2  H.  354        Practice,  22 

CoUinson  v«  Ballard,  2  H.  119      . .  . .         . .     Administration  of  Assets,  2 

Colman  v.  Northoote,  2  H.  147         Practice,  12 

Curd  V.  Curd,  2  H.  116        Practice,  16 

DUl  V.  Hale,  2  Y.  &  C.  1         ..  :         ..         ...    ..         -•    Pleading,  1 

DiOonv.Cappin,  4M.&C.  647        Voluntary  Deed,  1, 2 

Dover  V.  Alexander,  2  H.  275     ..         .•             ..         ••         ••        Legitimacy 
Du  Viper  v.  Lee,  2  H.  326  Mortgage,  1 

Edwards  t.  Meyrick,  2  H.  60          . .         •  •     . .         . .      Solicitor  and  Client,  2 
Eedes  v.  Eedes,  11  S.  569         Husband  and  Wife 


Fenner  v.  Hepburn,  2  Y.  &  C.  159 
Fisher  v.  Taylor,  2  H.  218     . . 


..     Lease,  1 
Partnership,  2 


Gibbs  V.  Glamis,  11  S.  584 
Gibson  t.  Rnssell,  2  Y.  &  C.  104 


Voluntary  Deed,  3 
Fraud 
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Glengall,  Earl  of,  ▼.  Fraxer,  2  H.  99  Discovery 

Goldsmid  V.  Gold8mi4, 2  H.  187         ,.  Power 

Graves  v.  Hicks,  11  S.  551 ;  536  Annaity ;  Will,  1 

Grayv.Garman,  2H.S68         Wil],3,6 


Havard  ▼.  Price,  2  H.  98 
Hills  y.  Hills,  11  S.  571 
Hitch  ▼.  Leworthj,  2  H.  200     . . 
Hoare  v.  Horabj,  2  Y.  &  C.  121 
Holdich  ▼.  Holdich,  2  Y.  &  C.  18 
Hoaghton  ▼.  Hoaghton,  11  S.  491 
V.Reynolds,  2  H.  264 


WUI,  7 
Jarisdiction,  2 
,.  Trust,  1 
. .  Settlement 
Dower 
Partnership,  1 
Pleading,  2, 3 


Jones  V.  Howells,  2  H.  342 

V.Price,  11  S.  557 

V.  Smith,  2  Y.  &  C.  42 


Administration,  1,2;  Pleading,  4 

Will,  2 

Practice  25 


King  V.  Leach,  2  H.  57  . .         . .  Trustee 

--.—  ▼.  Smith,  2  H.  239 Mortgage,  6 


Lane  v.  Oliver,  2  H.  97 
Leeming  v.  Sherratt,  2  H.  14 
Leslie  v.  Bailie,  2  Y.  &  C.  91 
Lord  V.  Bunn,  2  Y.  &  C.  98 


Practice,  7 

Will,  8 

Administration  of  Assets,  3 
Insolvency.  2 


Morley  v.  Cook,  2  H.  106       Vendor  and  Purchaser,  1 

Morion  v.Tewart,  2  Y.&C.  67  Trust,2 

Neesom  v.  Clarkson,  2  H.  166, 2  H.  163.  .Production of  Documents,  2 ;  Purchaser 


Papillonv.Papillon,  11  S.642 Portion 


Pearce  v.Cxeswick,  2  H.  286 
Penfold  V.  Boocb,  2  H.  157 
Piggiu  V.  Cheetham,  2  H.  80 
Pinkett  v.  Wright,  2  H.  120  . 
Prentice  v.  Phillips,  2  H.  152 


Banking  Company;  Jurisdiction,  1 
Practice,  21 

Mortgage,  2 

Chose  in  Action,  2  ;  Joint  Stock;   Company,  1,  2 

:         Practice,  18 


Radford  v.  Roberts,  2  H.  96 . .    Practice,  8 

Roberts  v.  Williams,  2  H.  151         Practice,  2 

Robinson  v.  Stanford,  2  H.  149         Practice,  3, 4 

Rowlatt  V.  Cattel,  2  H.  186  Practice,  24 


Salisbury  v.  Hatcher,  2  Y.  &  C.  54     . . 
Samuel  v.  Jones,  2  H.  246 
Seeley  v.  Fisher,  11  S.  581 
Skeats  v.  Skeats,  2  Y.  &  C.  9 
Sherwood  y.  Rivers,  2  Y.  &  C»  166 
Shewell  v.  Shewell,  2  H.  154 
Sbuttleworlh  v.  Shuttleworth,  2  H.  147 


Specific  Performance,  2 

.  Administration  of  Assets,  1 

Copyright,  2 

Parent  and  Child 

Practice,  20 

Administration  of  Assets,  5 

Practice,  11 


Stephens  v.  Lawry,  2  Y.  &  C.  87         Maintenance 
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Siorer  v.  Great  Western  Railwa^v  Company,  2  Y.  &  C.  18    , .    Specific  perform- 
ance, 1 
Sweet  V.  Cater,  11  S.  573         ..         ..         Copyright,  I 

TaJbot  ▼.  The  Earl  of  Shrewsbury,  4  M.  &  C.  672  . .  . .  Guardittii 

Teed  w,  Carruthers,  2  Y.  &  C.  31       . .       Disclaimer;  Mortgage,  5 ;  Practice,  19 

Ward  ▼.  Barton,  1 1  S.  534         Mortgage,  3 

Warrington  v.  Warrington,  «  H.  54         . .  . .  . .  . .         Will.  4 

West  V.  Reid,  2  H.  S49         . .  . .  , .  . .  . .         Banliruptcy 

Whitaker  v.  Newman,  «  H.  £99         Will,  12 

V.  Wright,  f  H.  310,  321  ..  Administration  of  Assets,  6,  7;  Practice.  9 

Whitmore  v.  Oxboirow,  «  Y.  &  C:  13  . .  Administration  of  Assets,  4 
Woodgate  v.  Field,  f  H.  f  1 1  . .  A dminisi ration  of  Assets,  3;  Rehearing 
Wordsworth  v.  Wood,  4  M.  &  C.  641  Will,  5 


ECCLESIASTICAL. 


Bobbers  agst.  Hardy,  3  Cur.  50           •  •           . .           . .           Husband  and  Wife 
Byrd,  In  the  goods  of,  !  17         . .  . .  Will,  6 

Carver,  Id  the  goods  of,  29         ..  ..  ..  ••  ..  Will,  12 

Clowes  agst.  Clowes,  185,194  ..         ..  ..         Marriage ;  Practice,  2 

Colman,  In  the  goodsof,  118         ..  ..  ..  ..  ..         Will,  5 

Deichnan,  In  the  goods  of,  123  . .  . .  . .  . .  I^ecotor,  1 

Dickins,  In  the  goods  of,  60         . .  WitJ,  15 

Dillon  agst.  Dillon,  86,  90,  96  . .         . .         Divorce,  1,  3,  4,  5 ;  Pleading 

Dorset,  Duke  of,  agst.  Lord  Hawarden,  80  . «  . .  . .  Will,  7 

Durham,  Countess  of.  In  the  goods  of,  57  Will,  l3 

Fincham  agst.  Edwards,  63         . .  Will,  11 

Gove  agst.  Gawen,  151  . .  . .  . .  . .  . .  Will,  10 

Graves,  Lord,  agst.  Lady  Graves,  235         . .  . .  . .  Divorce,  2 

Hare,  In  the  goods  of,  54  Will,  9 

Harrison  agst.  Sparrow,  i  . .           Appeal 

Haynet,  In  the  goods  of,  75             . .          . .           •  •           . .          .  •  Legatee 

Hogg,  In  the  goods  of,  61  . .         . .             . .             . .             . .  Will,  16 

Horton  agst.  Wilmot,  5^  . .           . .           Costs 

llott  agst.  Genge,  160         Will,  4 

Mackenzie  agst.  Yoe,  125  Will,  8 

Maltass  agst.  Mallass,  231  Foreign  Will 

Moore  agst.  King.  243  Wilt,  r> 
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Kendall  agst.  Kendall,  119  ••  ..  *         Practice,! 

Sanders  agst.  Head,  32 Choroli  Discipline 

Simmonds,  In  the  goods  of,  79           ..            ..         Will,  2 

Smith,  In  the  goods  of,  31          ..              ..             ..             ..  Executor,  2 

Soaragst.  Dalnian,  ISl          ..             ..             ..             ..  r.         Will,  1 

Southmead,  In  the  goods  of,  28          . .              . .              .  •  Administration,  2 

Sparrow  agst.  Harrison,  16         !           ..          ,.             ..  ..         Evidence 

Steward  agst.  Bateman,  201           ..              ..            ..  ..           Jurisdiction 

agst.  Francis,  209           . .           . .           . .            . .  Church  Rate,  1 

Veley  agst.  Gosling,  253  . .  Charch  Rate,  2 

WMger,  In  the  goods  of,  55         •  •         Admii^stration,  1 

Willesford,  In  the  goods  of,  77  . .  Will,  14 


PRIVY  COUNCIL. 


Barry  v.  Butlin,  2  M.  450  • .  Appeals  on  Reported  Cases;  Will,  1 

Bod mer's  Patent,  Re,  471  ..  ..  ..  ..  Patent,  3, 4 

Bowerbank  v.  The  Bishop  of  Jamaica,  449  .  •  *,  Colonial  Bishop 

Hitchings  w.  Wood,  355  . .  . .         Appeals  on  Reported  Cases;  Will,  2 

Mellin  v.  Mellin,  493  . .  . .  . .  . .  •  •  Marriage 

Russell's  Patent,  Re,  496  . .  Patent,  1 , 2 
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ABSTRACT  OF  THE  PUBLIC  GENERAL  STATUTES, 

6  &  7  VICTORIA. 

Cap.  1. — An  Act  to  enable  Her  Majesty  to  Indemnify  the  Holders  of  certain 
Forged  Exchequer  Bills.  [3rd  March,  1843.] 

Cap.  2. — ^An  Act  to  Discontinue  certain  Actions  under  the  Provisions  of  an  Act 
of  the  Second  Year  of  King  William  the  Fourth,  for  Regulating  the  Vend  and 
DeliTery  of  Goals  in  the  Cities  of  London  and  Westminster,  and  in  certain  parts 
of  the  adjacent  Counties.  [3rd  March,  1843.] 

Cap.  Sa^^Au  Act  for  punishing  Mutiny  and  Desertion )  and  for  the  better  Payment 
of  the  Army  and  their  Quarters,  [3rd  April,  1843.] 

Cap.  4.-^An  Act  for  the  Regulation  of  Her  Majesty's  Royal  Marine  Forces  while 
on  Shore.  [3rd  April,  1843.] 

Cap.  6.— >An  Act  to  apply  the  Sum  of  Eight  Millions  out  of  the  Consolidated  Fund 
to  the  Service  of  the  year  On^  Thousand  Eight  Hundred  and  Forty'Three. 

[3rd  April,  1843.] 

Cap.  OiF^An  Act  to  alter  the  Hours  within  which  certain  Oaths  and  Declarations 
are  to  be  made  and  subscribed  in  the  House  of  Peers.  [Srd  April,  1843.] 

All  oaths  and  declarations  required  to  be  made  by  members  of  the  House  of 
Peers  at  the  table  may  be  made  and  subscribed  between  0  a.m.  and  5  p.m. 

Cap.  7.— An  Act  to  amend  the  Law  aflecting  Transported  Convicts  with  respect  to 
Pardons  and  Tickets  of  Leave.  [8rd  April,  1843.] 

S.  1.  Repeal  of  so  much  of  the  2  &  3  Will.  4,  c.  62,  as  respects  pardons  and 
tickets  of  leave. 

S.  3.  Governors  or  lieutenant-goveroors  of  penal  colonies  not  to  be  empowered 
as  heretofore  to  remit  any  part  of  the  time  for  which  offenders  are  transported, 
but  only  to  recommend  them  to  her  Majesty  for  an  absolute  or  conditional  par- 
don ;  and  in  case  her  Majesty,  through  the  Secretary  of  State,  shall  signify  her 
approval  of  the  recommendation,  the  governor,  &c.  to  have  power  to  grant  sach 
pardon  by  an  instrument  under  the  seal  of  the  government,  which  shall  have  the 
same  effect,  within  the  places  therein  mentioned,  as  a  pardon  under  the  great 
leal. 

S.  3.  Provisions  for  enabling  the  holders  of  tickets  of  leave  to  acquire,  hold, 
and  sue  for  .personal  property. 

S.  4.  Holders  of  tickets  of  leave  declared  incapable  of  holding  any  estate  in 
lands,  other  than  as  tenants  for  years  or  for  some  less  estate,  determinable  on  the 
revocation  of  the  ticket  of  leave. 

S.  6.  Act  to  be  proclaimed  by  the  governors,  &c.  within  six  weeks  after  its 
receipt,  and  to  take  effect  from  the  day  of  such  proclamation. 
S.  6.  Act  may  be  amended  or  repealed  this  session. 

Cap.  8. — An  Act  to  empower  Justices  of  the  Peace  in  Ireland  to  act  in  certain 
Cases  relating  to  Rates  to  which  they  are  chargeable.  [3rd  April,  1843.] 

Cap.  9. — An  Act  to  indemnify  such  Persons  in  the  United  Kingdom  as  have  omitted 
to  qualify  themselves  for  Offices  and  Employments,  and  to  extend  the  Time 
limited  for  those  purposes  respectively  until  the  Twenty*fiflh  day  of  March  One 
Thousand  Eight  Hundred  and  Forty-four,  and  for  the  Relief  of  Clerks  to  Attor- 
nies  and  Solicitors  in  certain  Cases.  [3rd  April,  1843.] 

r2 
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..  ^  • .    .      *  •  . '  ■' \  -^    '■•  :  •  •'•-'*  r 

Cap.  10. — An  Act  for  removing  Doubts  as  to  the  Punishment  which  may  be  awarded 
under  the  Provisions  of  an  Act  ol  the  Fourth  &Bd  Fifth  Yean  -of  her  present 
,  Majesty^  "Foi:,ta]4ag  siway  the  Punishment  of  Death  in  Certain  C^Lses;"  for  cer- 
tain Offences  therein  specified.  .  .  [lltfa  April*  1643.] 
Ferspns  convicted  of  ai^  of  the  ofiences;  s{ii^ified  in  the  4  &  (6  Viet,  oi'56,  to 
be  liable  to  transportation  lor  life  or  for  not  J«8»  than  seveii<  ydars,  ov  to  ittipi^n- 
ment  for  any  term  not  exceeding  three  years. 
Cap.  J  If*^ An  Act  to  indemnify  Witness^  wiio  may  give  Evidence  befdrelb^Lords 
Spiritual  and  Temporal  on  a  Bill  to  exclude. the  Bovougli^fftudbdryilrDtti^^iiding 
Bijrgesses  to  serve  i^  Parliament.,  . .       -                  .  [l>lth  Aprils  1843.] 
Cap,  12<--:An.  Act  ^r  the  more  coavenieat  holding  of  Carpnera*  Inqaests;  ^ 

.        [HfteA|fril,  1843.] 
$4  I5. The  coroi^ei!  only  within  whose  juiMicticin  the: body  ii<)yiiig^«id«hall 
.    hjgJd  t)ie  iQc^ue^^,  although  Uate  «ause  of  dedih  did  not  tionir  witfai»lii^juriBlfi<!<Jon; 
and  mca^e.of  bocUes  iinoAdd^ad  iftithe  sea;  ks*  wh«ro  tbeve'  i^  iM)i<de]^ift^-^Mltoner 
.of.tbQ  Adnxiralty,  bheioqueslb  shall,  be  held  Mlyby  the><x«tMWP  having  jurisdic- 
tion wl^e^  the  body  shali  be  first  brought  to  kind*  '•• 

§.  2.  For  the  purposes  of  coroners'  inquests,  detached  parts  of  obunties;  &c. 
shi^l  be  darned  to  be  wiithinUmtt  county ,  &c.  bywhieh  it  19  wK<^ljr*si!ihr(funded, 
,    or  with  >hicfc  it  has.  fehe-  loagest  comrmon  'boundary.      •  i     ,  .  i ,     ^ "  • 

S.  3.  Coroner,  &c.  to  have  the  same  powers  of  commitment,  trial;*  &c..  Its  in 
ca^  of  f)«rsons  oomyiitted  end  tfied  within  the  jutfbdii^tion  wtere  the  deafh  hap- 
pened. ,  /     . 
,  ,  ,   $.  ir.  Ulie.  power  of  levying  deodands'as  Sn^ases  whet<e'the  4edth  airof  cause 
of  the  death  happened  within  the  same  jwndictidli.                                 '    ' 
;  S.'5*Aotm>y  bfl-wnended  or  repealed  this  8«8i6o/         m       '• 
..C^p,  13,t-Aji  Acttq.  enable  Her  Majesty  toproivide  for  the'Ooveriiiiient  of  her 
Settlemente  on  the  Coast  of  Africa  and  in  theFalklaad  Islands,  [llt^  April,  1843.] 
Cap,.  ^4,Tr-A»  Act  for  carrying  into  effect  a  Trea^  betiveeu  Herltfijes^  and  the 
, ,,  ,Rej|»Wic  Af  3olivi*  ifoP  tiiOj  AboUtien  of  th©<Slave  Trtide.      fl  1th  April,  1843.] 
C.v».a5w7rAA  Act,fou  earryingintoeffeot  the(Tre*ty  betl^in  Her  Maj^ty  and  the 

Republic  of  Texas  for  the  Suppression  of  thd  Aftfi^att  Slfevd  trdde.     '"    ' 
1         ^  '  -     '  '  [lUh'April,  W43.] 

Qap.  le^TrAft.Aia.for.carj'ying  into ieffcct  the  Treaty  beliveett  Her  hiajesty  and  the 
OrientalJ^public.of.tJfaguagF.fof  4be  Abolitkwiof  the  Slkv6  Trade.'  * 

^    '  filth  April,  1843.] 

Cap.  17.— An  Act  for  raising  theSum  of  JNttteMiHteBfS'abtfftfty  Thousand  Pounds 
by.£xQheqtter  BilK  fdr  the  Service  of  the  yew Oftie  Thousand  iiglit  Hundred 
and.FoirtyfTbree*-        .  •    i        ffitth  May,  1843.] 

Cap.  18.— An  Act  to  amend  the  I^w  for  the.  Registration  of  Pci*s6n^  entitled  to 
(Vote,  and. to  define  oertaia  RighUof  Voting,  and  to  i^gulite  certain  P^cee4ing8 
in.  the, Election  of  JVIembers  to  serveinPariiitrAeht  for  England  anch^^^ies. 

'  ;  J[3lst  May,  1843.] 

S.  I.  Repeals  all  the  mgistradoh  clauses  of'2  Wi!l.  4,  c.  45.'  '  ^ 

,     S.2.  This  ADt.to  commence  1st  J«ii6|  1843.  .    .     ■: .  -     1   • 

S.  3.  Clerks  of  the  peace  to  have  forms  of  precepts,  &C  pririt^;  an  J  to  issue 
. ,    precepts,  with ,  forms  of  notices;  &c,  to  ov«pice  A,  '  '       '    " 

S,  4.  Overseers  to  publish  a  notice  annually,  on  or  before  20th  June,  (ac 
.eocding  to  Ferni  2  in  Schedule  (A.)  ),  re<]fairing  cburity  voters  to  send  in  their 
..    elaims.   .■  ,■...,•-. . ;  •  ,.;••-.  ,(i..  .   ■  ■•   ■■ 
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3.  &  Ovepseenl  to  prepare,  before  last  day  of  July  in  every  year,  (according 
to  Form -3  in  Sehedule  (A.)),  liits  of  such  claimants ;  overseers  empowered  to 

^  oljecfc  ftO'any  naime,  adding  the  word  "  objected**  before  the  name,  on  the  margin 

of  the  Hst ;  to  ad  A  the  word  "  dead"  against  any  nsrme  ;  to  publish  copies  of  list 

■of.^toimante  and>  voters  on  et  before  Ist  August ;  and  to  keep  copies  for  inspection 

and  sale. 

a,  6.  The  list  of  claimants  k  aty  ptirish;  ind'the  part  of  the  register  relating 

...tO!-UiaA.paissb>'to.  be  deemed  the  list  of  voters  of  such  parish. 

:^  Bv7w;Anj^iiJerson  on  the  register  may  objecft  to  any  other  person' upon  any 
coun^  1^  ;«kf!  voters,  as  )nbt  having  been  entitled  on  the  last  dtiy  of  July  to  have 

•  hii  ngme  ioaarted  in  the  list ;  and  the  person  so  objecting,  on  or  before  25th 

..  Aiiguat,,t».give  A  aetiee,  ^according  to  Form  4  in  Schedule  (A.))-  to  the  over- 
1001^  And:  also  to.  give  or  oauee  to  be  given  of  leave  or  cAuse  to  be  left  at  the 

...p^^  of  i^be^e.of  tii&  ^rtyobjeetfed  to,  a  notice  (according  to  Form 5  in  Scbedule 
(^p))j  and  a,4ttptioate  notice  to  fbeocctipynig  tentintof  llie  property,  where  the 
voter's  place  of  abode  is  not  within  the  parish,  and  the  tenant's  ntita^  appears 

,  ^  on  the  MaU,  " 

Sr.9*  Oyierseers  to  publish  a  list  of  persons  objected  to,  (accoi^ing  to  Form  6 
in  Schedule  (A.)  ),  on  or  before  Ht  September,  and  to  leep  copies  for  inspection 

,.  ,and^le,..  .;     .-  '    '    " 

.  S«.9^  J^stSf  &e,  to  be  delivered  to  the  clerk  of  the  peace  on  or  before  29th 
August. 

.  S,  ^0.  Town.oleii.  of  cities  and  boroughs  to  have  forms  of  precepts, &c. printed, 
and  to  issue  his  precept  to  the  ovenseers.  -       ' 

S.  11.  Overseers  to  pu.Uiab  a  ttotioe  (aicoording  la  Form  2  in  Sclh'edule'(B.)  ), 
op  or  before  ^(Hh  June,  as  to  the  payment  of  rates  and  taxes  b^  oedupiers  of 
l^mises.oft^  yearly  value  of  tOL 

S.  \jLm,  O^^erseers  to  Have  power  of  inspecting  tax  assessfmetits,  &'c.  within  ter* 
tain  houi^i;  assessors  or..collector»  of  tazeft'  to 'deliver  to' ovei^eers,  WitbinUwo 
days  after  t^  20th..J^ly,  a  list  oft  persons  who  on  that  day  are  In  la^ar  of  taxes 
payable  before ^he  6ljh  of  April  last  past.        ,     '  '  "     '  •     ■    ' 

,  S.  13.,  Overseers  to  prepare  and  publish,  or  on  before  the  last  day  of  July, 
lists  (according  :to  J^orra.  3  in  Schedule  (B.) )  of  persons  ettt(tlerf  to  Vote  for  a 
city  or  boroi^^  aa  l(U..oeQu piers,  and  other  lists  (aocOrdirig  to  Forni' 4' in  Sche- 
dule (B.^).  of.  all  other  persons,  except  freemen,  entitled  to  vote  for  cities  or 
bbjpu^lis,:,.ai{td  tp keep  copies  for  inapection^nd' sale.      ■       -^     * 

Sf,14.  Toftr^  olerkp  to  .prepare  and  publish,  on  or  before  die  last  day  of  July, 
lists  (acporc^ing  to  Form  5  in  Schedule  (B.))  of  freemen  entid^d  to  Vote  for  a 
city  or  borpug;b;;  and,M>  keep  copies  for  inspection  and  sale.   * '    '- '        • '  < 

S.  ll^,  i^er?on3^:Pmittied  frqm  city  or  borougblislfftogiveiiotice  on  o¥  before 
25th  Aygjust  (^CQprding.to  Form  ^  in  Schedule  (B*))  to  the  overseers  of  the 
parish  j^  or  if,  the  party  claim  as  a  freeman,  to  give  notice  (according  to  Form  7 
in  Schedule  (B.)  )  to  the  town  cleik.:  and.  the  oveneeiB  and  town'<ilerks  fespec- 
tively  shall  include  the  name  pf  claimants  in  lists*,  aecordiftg' to ' Forms  d  and  9 
respective^y.in  Schedule  (9,)   ?.       ....  ..     •• 

S.  16.    Provisions  for  inspection. of  rate  books.. by  registered  electors' and 
claimants.....    ..^, ..,,.,    ..  ,;    ,;  •  ..  .  '  ..•."<      r.'' 

'  .  S.  17.  Eyery  person  whose  name  is  inserted  in  any  «ty  or  borough '  Kst  may 
object  to  any  other  person  as  not  having  been  entitled  on  the  last  day  of  July  to 
have  his  name  inserted  in  the  list,  and  every  person  so  objecting  shall,  on  or 
before  26th  August,  give  or  cause  to  be  given  a  notice  (according  to  Form  10  in 
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Schedule  (B.)  )  to  the  overseers ;  or,  if  it  be  a  list  of  freemen  (except  of  the 
city  of  London),  to  the  town  clerk ;  and  also  a  notice  to  the  person  objected  to, 
according  to  Form  U  in  Schedule  (B.) 

S.  18.  Overseers  and  town  clerks  respectively  to  make  out  and  publish/ on  or 
before  1st  September,  lists  of  persons  objected  to,  according  to  Forms  12  and  13 
respectively  in  Schedule  (B.) 

S.  19.  Overseers  to  deliver  copies  of  the  lists  to  the  town  clerk  on  or  before 
29th  August. 

S.  20.  Provisions  for  tlie  making  and  publication  of  the  lists  of  freemen  and 
liverymen  of  London. 

S.  21.  Provision  for  registration  of  freeholders  in  Honham  and  Malraesbury, 
entitled  to  vote  for  New  Shoreham  and  Cricklade. 

S.  22.  Provision  as  to  extra- parochial  and  other  places  having  no  overseers. 

S,  23.  What  shall  be  a  sufficient  publication  of  notices,  lists,  &c. 

S.  24.  Publication  to  continue  for  a  period  including  two  consecutive  San- 
days  at  least  after  the  day  of  publication. 

S.  25.  Penalty  of  40s.  for  hindering  publication.  ^ 

S«  26.  Lists  not  to  be  invalidated  by  imperfect  publication. 

S.  27.  Where  no  list  is  made  out  or  published,  the  register  of  voters  then  in 
force  to  be  taken  to  be  the  list  for  the  ensuing  year.  ^ 

S.  28,  Lord  Chief  Justice  and  Judges  of  Asuze  to  appoint  barristers  to  revise 
the  lists  of  voters,  subject  to  the  limitation  of  numbers  therein  mentioned. 

S.  29.  Power  to  appoint  additional  barristers  in  case  of  need. 

S.  30.  Power  to  barristers  appointed  together  to  hold  separate  Courts,  at  the 
same  time  and  place,  or  at  different  times  and  places. 

S.  31.  Barrister  to  notify  his  appointment  to  the  clerk  of  the  peace  and  town 
clerk,  who  are  to  transmit  to  him  abstracts  and  lists. 

S,  32.  Barristers  to  hold  Courts  to  revise  lists  of  county  voters  at  each  polling 
place,  &c.  between  15th  September  and  31st  October,  and  to  give  ten  days  no- 
tice to  the  clerk  of  the  peace  of  the  times  and  places  of  holding  such  Couits ; 
and  the  clerk  of  the  peace  is  to  give  notice  thereof  by  advertisement,  and  to  the 
overseers  of  every  parish. 

S.  33.  Barristers  to  hold  Courts  for  revising  the  lists  of  voters  for  cities  and 
boroughs,  and  to  give  seven  days'  notice  thereof  to  the  town  clerk,  who  is  to 
.publish  the  same. 

S.  34.  Clerk  of  the  peace  to  attend  the  first  Court  for  the  county,  and  deliver 
the  lists  of  voters,  &c.,  and  overseers  to  attend  the  Courts  for  their  respective  dis- 
tricts, and  produce  the  notices  of  claim  and  objection,  and  to  answer  on  oath 
questions  put  to  them  by  the  barrister,  &c. 

S.  35.  Town  clerks,  overseers,  and,  in  London,  secondaries  and  clerks  of  com- 
panies>  to  attend  the  first  Court  for  the  city  or  borough,  produce  lists,  notices,  rates, 
&c.  and  answer  questions,  &c.  Power  to  the  barrister  to  require  the  attendance 
of  the  overseer  of  the  past  year,  and  collector,  &c.  of  taxes,  who  shall  answer  on 
oath  all  questions  put  to  them. 

S.  36.  Voters  residing  out  of  the  polling  district  to  which  the  parish  wherein 
their  qualification  is  situate  belongs,  may  make  their  claim  to  vote  at  the  polling 
place  of  the  district  in  which  they  reside,  and  the  barrister  shall  insert  against 
their  names  the  name  of  the  polling  place  at  which  they  are  registered  to  vote, 
and  when  so  registered,  they  may  vote  at  the  last  mentioned  polling  place. 

S.  37.  Barrister  to  have  power  to  insert  in  county  lists  the  names  of  claimants 
omitted  by  the  overseers,  on  proof  of  claim  and  of  qualification. 


Abstract  of  the  Public  General  Statutes.  247 

S.  38.  Power  to  insert  ia  borough  lists  the  names  of  persons  omitted,  on  proof 
of  claim  and  qualification. 

S.  39.  Any  person  on  list  of  voters  may  oppose  the  claim  of  persons  omitted  to 
have  their  names  inserted. 

S.  40.  Describes  the  corrections  which  may  be  made  by  the  barrister  in  the 
register :  no  change  to  be  made  of  the  qualification  stated  in  the  lists,  except  for 
the  purpose  of  more  clearly  and  accurately  defining  it :  mode  of  proceeding  in 
cases  of  objection,  as  under  the  2  Will.  4,  c.  45 ;  except  that,  in  case  of  objec- 
tion on  the  ground  of  change  of  abode  without  a  fresh  claim  being  made,  the 
barrister  may  retain  the  same  on  proof  of  the  same  qualification,  and  insert  the 
true  place  of  abode. 

S.  41.  Power  of  revising  barristers  to  adjourn  their  CourtSi  administer  an 
oath,  &c.  Persons  swearing  falsely  to  be  guilty  of  perjury.  Barrister  to  decide 
in  open  Court  on  the  validity  of  claims  and  objecdons,  and  sign  the  lists. 

S.  42.  Appeal  from  the  decision  of  the  revising  barrister  on  points  of  law 
allowed  ;  revising  barrister  to  prepare  a  statement  of  facts ;  appellant  to  make  a 
declaration  at  the  end  of  it  that  he  appeals  from  the  decision ;  barrister  to  indorse 
on  the  statement  the  names  of  parties,  &c«  and  deliver  it  to  the  appellant,  to  be 
by  him  transmitted  to  the  Court  of  C.  P.,  and  deliver  a  copy  to  the  respondent 
requiring  it. 

S.  43.  The  party  in  whose  favour  the  decision  is  given  (o  be  the  respondent  in 
the  appeal ;  if  he  declines  to  support  it,  the  barrister  to  name  a  person  interested, 
or  the  overseers,  or  town  clerk,  to  be  respondents. 

S*  44,  45.  Power  to  barrister  to  consolidate  appeals ;  such  consolidated  ap- 
peals to  be  conducted  as  any  single  appeal ;  provisions  as  to  costs,  &c. 

&  46.  Power  to  barrister  to  give  costs  in  cases  of  frivolous  or  vexatious  claim 
or  objection,  not  exceeding  205. 

S.  47.  County  lists  to  be  transmitted  by  the  barrister  to  the  clerk  of  the  peace, 
to-be  by  him  copied  into  a  book ;  clerk  of  the  peace  to  sign  and  deliver  a  copy 
to  the  sherifi; 

S.  48.  Borough  lists  to  be  delivered  to  the  town  clerks,  and  by  them 
copied  into  a  book ;  town  clerks  to  sign  and  deliver  the  same  to  the  returning 
officers. 

S.  49.  Such  books  to  be  the  register  of  voters  for  the  year,  from  the  last  day 
of  November  to  the  1st  day  of  December  in  the  next  year.  Copies  of  the 
registers  to  be  printed  for  sale. 

8s.  50,  51.  Power  to  barrister  to  fine  assessors,  overseers,  &c.  neglecting  to 
attend  before  him  when  duly  summoned,  and  to  fine  overseers  for  neglect,  &c. 
in  the  making  of  the  lists,  &c. 

S.  52.  Payment  and  application  of  fines. 

S.  53.  Clerk  of  the  peace  and  town  clerk  to  account  for  and  pay  over  all 
monies  received  by  them. 

Ss.  54,  55.  Provisions  for  defiraying  expenses  of  clerks  of  the  peace,  town 
clerks,  and  returning  officers. 

S.  66.  "  Town  clerk,"  in  London,  Westminster,  and  Southwark,  to  mean  the 
secondary  and  high  bailiff. 

S,  57.  Provisions  for  defraying  expenses  of  overseers. 
8.  58.  No  payment  of  li.  or  any  other  sum  to  be  necessary  by  persons  making 
claims  in  counties,' nor  by  persons  on  the  register  in  cities  and  boroughs. 
8,  50t.  Remuneralion  of  revising  barristers. 
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66. 60, 6U  Appeal  froai  nviaiag  bgrnrten  tft%e  faeaid  by  lh&€o«tit  of  Com- 
mon Pleas ;  and  for  Uk  pnrpoBes  of  such,  appcab^  ban^ters  ipBoeraHy  :U^  have 
equal  right  of  andieoefrvith  «er}eantsr  7^  .- 

Ss.  62,  63,64.  Contain  provisions  as  to  the  notice  of  appeal. 

&i  65.  No  appeal  lo  be  allows^  agawst  any  decision  on  ar^MStiootsof 'fact,  or 
the  adniseibility  of  evideiiee«  Fowerle  the  Conrt  t^renuttbe  ^edtaon-to  the 
baitister  to  l^  more  fully  stated*  .   ;    .    .|. . 

S.  66.  Decisions  of  tbe  Coatt  to  be- final,-  and  binding. on  ^eoniroittdee*'  > . 

Ss.  67,  68.  Decisions  of  the  Court  .tp<>b««alifi«d  to  4he  sheE}ff.«M»tuniing 
officer,  and  register  to  be  alttredasfsondiiiglyfc    Qepiei^i  ol.^dameH&^tfn.  appeals 
purporting  to  be  signed  by  one  of  tbe  maelera^  l»  be:adnu^l«i»itvideAioe. 
-     S.  .69*  Appeal  pendiof  not.  to  affect  4he  right  of  vntitig ;  <Bnd  no  decision 
vaAfiE,anelaQliont^Bif«ettheresnUoftbe!eleqtion*.  .i    .  . 

SL70i«  Power,  to  the  Const  to, give  epsia* ,.  ..<.'' 

S>.  71.  Casl»^, fines  to  be  levied  by  diatreva  and.  sale  of  goods*,  no  (sertiorari 
allowed*  ..  ■■_,  ,•• 

$.72..  HepcAlofHieSGeo.d,  ev24.  ,. 

S.  73.  Right  of  voting  by  ocpupiefs  in  OflMolies  mi^ib^ia.feapee^^lidiierent 
landa- occupied  in  sueceeaiOB  ;,  and  joipt  oei^upiers  nay  all  votffi  ilitiio^rent  be 
50/.  for  each.  .    ..,  < . 

S«  74.  No  raoii4gagee  to  vale  unless  iu  aetiMi  possession  «ivreflW|}t. of  rents, 
but  the  mortgagor  to  vote ;  and  no  trustee  to  vioM^i«  a^y  ca^-  but  ihei  cestui  que 
trust  to  vote,  although  be  reoeivia  Ib9  |9Ut»  tbrougb  th«Lhands  o^Cthft^tniatee. 
..  J9<  75..  Oocvpiers  ia  boroughs  «ot<  to  vote -uakiw  rated  9Qd  JMudiigi  paid 'to 
the  poor  rate»  f^r  4  y/ear  pnevioua  40/^3 Ut  July ;  but  an  iuMPumt^  4ef|Hripfion  io 
.  .  the  iatenoi4o  prevent  itheir  beiog«i«gbtera«U.    ^  .      .  .  c 

;  ..,  S.  76.  Distance  of  seven  miles  from  a  city  or  borough  to  be  mea^uf^d  in  a 
stj^htlin^^athfi  horizontal  .pl^ae^      .    .  .      .     /   ,  /      .?...' 

« .   ,-  S, .  V^  J^ipeeholders  ia  -Nqw  $hoiaeMm>  QricUade,  lAylsbusy*  of  i£a»t  Roiford, 
need  not  ba  aas««6ed  to  tbe.land  ta;x:  in.cu^er  to  vpte^  • . ,     ,:      ,«  /     •   ^ 
.    .S,  7a,,^ewoi)^  .y<»l^g  *undeF,ti3^ptain  »igbt6.  r^ienfe^  1^  <)'mW9|U  i^  «»'>5,  to 
cease  to  enjoy  the  right  if  loi^i^0  9u«jQei^vo^|iai«.MM»r  name^iw^ti^^ 
.  .  .  in  the  register  for  suok  4;iuiBMficatioA,  i  .unless  loo^itted  %>  orea^QQ  P^,  rec^ving  paro- 
chial relief,  &c.,  though  the  name  may  appear. in.. tf^c^fegilSfter. in.  reapeet of  some 
quaUftcfttionof.a;dif§Bi)9«,.*Mid* .  .......  .^   ...i-   .  m  .,;  ^ 

,  ,  Si  79,,,I{^ter  ,%i)t  be  wn^bisive.  evidence.  pf,,|h9..>fftter;a  n9t^aing..ihe,  same 
c|ualification,  in  the  same  year.  In  cil^ea  i^.bpr(H^g^»(a,(Oontintte4  rejiidenoe 
required  do^wi^  to- tb(e>tii)iia;Pf.  polling., ,,  ■„    ...i,.  i.  :  uo  .-,    " 

S.  80.  Repeals  tli&olause  in  %.  WilL  4«  c.  .4^,  a^  tx>  puttii^  t^Kfijilions  at  the 

S.  81.  No  inquiry  pArwitlefl^i^  t^tiipe  of  polling)  eKRep|.a9<to.^ identity  of 
the  voter,  and  whether  he.has  already  voted.       -,  ..?  >      - 1.-     i   .     ^ 

S.  8^..  N^ootliero^fh.!^  be^^keu  ?^t  the.  poll. eneept  thait.ipKSjorihed.in  s.  81 } 
wd^yqrutipy  to  be  avowed  before  the4!e^urDiog^^iV>    -  >     --  .     - 

Ss.  83,  84.  Persons  personating  voters  .t^,b4^,g)iilty iO|f,  a  .miadei^eAIHiri.panish- 
•  able  witb  Mjv/»>year4'.  impri^ooxnent.;  adders  and  abeltora. to.be  p^ni^bed'as  prin- 
■  «ii«»U. '  .-  -    \^ ', .  ;  ,■.:.  ■<       ,  <.  -.  iv  '..:,  *..  ,'  <    ..•    •  ■•  . 

S.  85.  GaAdidale&.may!  »ppoint'.»gefitsto  4e^ti:9ei»aE^9<tio«i  m  Ikbetisne  of 
polling,...,,..!    '..   -...c)  .     .    .:f..../,;,   ::'^..--r'rtu   ,'..,.,,.•.*..'.•   :   ...  .- 
.  &^^.  Povfer. to,retui)ning D^itcevto'OnlerjKefBQiM'eharged .waI)i peooaation to 
be  taken  into  custody.    Proviso,  that  the  vote  shall  not  be  rejected  if  the  ques- 
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'ti6ik9  ftre  aiidWtitd  in  liie  siBtmotilFej  ibut  the  vMods  ^' -fitotested  against  ^r  per- 
' '  ftootitidA'^  mxcg  be  :p}iiced  agaM|it  tb«;  vot^  «b  di«  poll  tM>ok<  • 

S.  87—89.  Proceedings  before  justices  sgfriwtiperaonsofaarged'vnth  persona- 
tion, '►■•vi-'i  ■  .  '  •  • '  .*      --    '-     •■'■   •  .       '    \'     ■' 

»S)^;  Sbeipfib  and'Mtu«iiing<«ffi<ievs  to  pnivlAe  e6n8taMe$  at  p61Ung  booths. 
V  •  ^'Si'9i;><iWlHit«'«:yotc? Htflb^D  reoelvied|<ited  anocbtepe^a  aftterwaMs  tenders 
in  respect  of  the  same  qualification,  the  retux'ainif  oflScer  «ba)l  enter  the- Ivtter  on 
the  poll3flooh;'^ttngiiilhiMg  itfrotB'tlie>admitted  fot^.:      ' 

»..9S.^£;i4»«rytri^A'briii)r«^»topo)}/i^  ''       '. 

;  !(3.>W.(PitMryioiMror«tf(^  ciurOQd|jr^'<if  poU'^**^*^  <     .     .; 
8^/941  f 0««^^b^iei «f •poM booksto  b^  r^Gefred  «i' e^i^no^. 
<  "^     Ss;  95v"96.   OidHt:  df  thk^ONi^vil  td  •  pr^sti^ve  pAH'bitoksrtind  dehvetr  office 
copies  if  required,  and  to  prodiieri  th^to^iP'reqaived,  before' election  citinitiittees. 
S.  97.  Parties  wilfully  contravening*  this  ao(  fo  be1i«ble'to  snabtiott  oiT  debt. 
•Si  98.  Fbwiar  to  eteetibncomMitieecft'tb  niquiti^  into  «ikl  decide  bn  the  right  of 
voting  of  any  person  on  the  register  or  having  tendered  his  vote,  in  dase  his-  vote 
has  been  expressly  adjudicated  on  by  -the  i^vistng  'barrister'^  ot  inire^ct  of  any 
- '  •  MKiMJI^  "qr  subseqiu^fitiy  tri4Bing  lega)  itttpapacicy. 

•^  •  -^ :« <  Si'  l9d(.  Where*  t)hef«« k&  Hd'tmcv^tkin^  offiber  in  diies^ or  bomilgha;  the  sheriff  may 
act  as  returning  officer. 
%,  1190;  'Niotieer^^objeetifrB  insiy  boisent  by  the  postyas 'therein  mentfened. 
' ':"9*-K)tl.'*fhterpi(et6(l»owichNi«e^'  '  <    '"■•*   -         - 

'S.'>tO^>A%tihMyi«b«'amttfld!fed'o^>i«pea]ed'thi9f's«widn.^  ^^^ - 
'Cv^vq  I$tL-uAn^>(A«ll*t(f«tttjfMii#er'Hhe  Comtoisiioflers 'ofhef  ^Maji^y^  Woods  to 
1   ^fl^Hipilatii'tK^' Binding  ^rpori^'the'  Ar^a  ^  Thatehed-  H6q96  Coifrt,  and  to 
widen  and  improve  Little  St.  Jalm^^%y««t;>:iii!  the'pliii9h'>of<*St  James,  West- 
■  "•  bilH#ter<"   ••    ''  •'.■.....•   ...  '.;>.-     .^'1  -y. .    n  .  ,  :.   .  ...£5141  May;  1843.] 
Cap.  20.— An  Act  for  abolishing  certain  OlS^s^^  th«  CiMMrif  Side  of  ^he'Court 

*  •  ttl^iQ'««ehVB«nchrarfd  ft^l*t^guWtirtg  A«»€i^v*tt'Oi^^  1843.] 

S.  1.  After  the  first  Jahti»y,<1644,  th^  oill^^offibeH  bArtbepcrbWtit  sid^^  the 
'  Qilee«'s^^6ch  !(h^ll1)(e^  the  qiiMii'd''66tt>nel'  'and  ftttf^tney^  tfhe'tna«tei^and  one 
'    titttffetoffltrwa4t^f>«ll<«ltef''6«dei'to'b*wbd«febe^      " 
'•''\  ^9^.^l^'A^\mh^ttf9^^'^liJ6^\\ii\^iifRii^  arid  m^sfi^gers as  are 

'«'^'''iktefcift8aiiy*toJb«-*teo>"fc^ifliedr'i>i''  •'»  "  •        ■'-■  ''v—   •■«-    '=i  ■•  ■'•■ 

S.  3.  Provisions  for  appointment  of  futur6"<rflicfel^iti  Caise'^  ^cahdies;  but 

•  '»^-n^^ae««W^JW  br>ffllfed>'tip'Wnle*t^'*pdnX?eftfifi^%«f«ie  f^dWMfth^^  of 
-'■•i-''the?'hAlfiW*ttjf'-fbr>retiajritf^<hetteee'tt^          '  ■*'  "'"^^  *"  '"'  ■■"■""■!"• 

S.  4.  Officers  to  be  appointed  witho<£l  (le«iliiilai^  <:dte^d^rtitie*i^,-denritlg  good 
^  '  '%eh««l«^'aiid^ihQofei4Baildm^sseag^^r8^tluririg't^l^$uif^.  '   '    '<    '      ' 

S.  5.  Power  of  appointment  of  deputies  in  cases  of  sickness  or  other  uHiilvoid- 
'  'di%Hf'<^^te^bf 'ab9«ae«  f0«i^n^r<period'  ^h  iwt^'  months.  *  '  ^ 

S.  6.  Persons  holding  officer  lvo«1ft)j[iraetise'«l«eWh^l^'.  -  ' 

"-  •'  '8sl'7i  8i-««(lalried  «f  oflieei«>tD  be  \n  Mw>«f  eottJp^fisatldtt  fclte^antjea.' 

S.  9.  Salaries  of 'ete^ks^ud'tnfeilsmi^^yttttf  be  "A^tid' by*  the  LofdCbief' Justice 
:--tti|d«ttattftlii9tierfro^*th«l'fm«Wrf.^'^'»'  -  "'  ''-•  '*  •  '  ^ '"    " 

'  "I  -'^i'90i<:SflMe»-of<OlliO^;'a?c.'to  be  paidtMV of 'tN;  fe^t^deiVed iti  tHe office, 
and  surplus  to  be  paid  into  the  consolidated  fund :  if  the  fees  be  not  stiffitoient  to 
'^y  Hife  tMiliH^,)4btid]Bfiei«ney  to  beohargedidn  tXm  comMMlaMd^fund.  " 

S.  11.  Prohibition  on  officers  taking  gratuities,  on  pain  of  dismissal' 
•"•%vVi\\  Q^eeh'a  ^odfoneria^ittttiikey,  ft^^  m«M«r,  to  keep^  n^ce^ht^  of  fees 
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and  ditbiineDMUlB*  and  leoder  the  ame  quaorttrly  to  the  commwaopere  of  the 


S.  13.  Piovisioiis  for  allowanoes  on  ratirement  from  office. 

S.  14.  All  admitted  attomies  of  the  Queen's  Bench  to  be  allowed  to  practise 
on  the  crown  side*  on  pajmeiit  of  snch  fees  as  the  judges  shall  appoint. 

&  15.  Lord  Chief  Justice  and  Judges  of  the  Court  to  establish  a  table  of  fees ; 
but  no  fees  to  be  demanded  in  respect  of  proceedii^at  the  suit  of  her  Majes^. 

S.  16.  Lord  Chief  Justice  and  Judges  to  make  rules  and  orders  for  the  care 
and  custody  of  records  and  proceedings  on  the  crown  side  of  the  Court,  the 
issuing,  &c.  of  writs  and  other  pnkseedings^  and  otherwise  relating  to  the  practice 
and  general  business  on  the  crown  side. 

S,  17.  Queen's  coroner  and  attorney,  and  master  and  assistant  master*  to  per- 
form the  duties  of  the  offices  abolisbcd.  Queen's  coroner  and  attorney  to  receive 
monies  and  account  for  fines,  &C.  as  heretofore. 

S.  18.  Provision  for  compensation  to  a  clerk  in  court  for  low  of  his  rever- 
eionaiy  interest  in  the  office. 

S.  19.  Act  may  be  amended  or  repealed  this  senioa. 
Cap.  21.  An  Act  to  continue  until  the  Tbir^*first  Day  of  July  One  thousand 
eight  hundred  and  forty<four,  and  to  the  End  of  the  then  Session  of  Parliament, 
the  several  Acts  for  regulating  Turnpike  Roads  in  Ireland.  [31st  May,  1843.] 
Cap.  22,«-*An  Act  to  authorize  the  liegislaturesof  certain  of  her  Majesty's  Colonies 
to  pass  Laws  for  the  Admission,  in  certain  Cases,  of  unsworn  testimony  in  Civil 
and  Criminal  Proceedings  [Slat  May,  1843.] 

S.  1.  Recites  that  there  are  within  the  limits  of  or  in  countries  adjacent  to 
divers  of  the  British  colonies,  various  barbarous  tribes,  destitttte  of  any  rel^us 
belief,  and  therefore  incapable  of  giwing  evidence  in  the  courts  of  justice  in  such 
colonies ;  and  that  doubts  have  arisen  whether  any  laws  made  by  the  colonial 
legislatures  for  the  admissibility  of  such  evidence  would  not  be  void,  as  being 
repugnant  to  the  law  of  England ;  and  enacts,  that  no  law  or  ordinance  made  by 
the  legislature  of  any  British  colony,  for  the  admission  of  the  evidence  of  such 
persons,  shall  be  vmd  for  any  supposed  repugnancy  to  the  law  of  Eiigland,  but 
shall  have  an  equal  effect  with  other  colonial  laws. 

S.  2.  Act  may  be  amended  or  repealed  this  session. 
Cap.  23. — An  Act  to  amend  and  explain  an  Act  for  the  Commutation  of  certain 
Manorial  Bights  in  respect  of  Lands  of  Copyhold  and  Customary  Tenure,  and  in 
respect  of  other  Lands  subject  to  such  Rights,  and  for  facilitating  the  Enfian- 
chisement  of  such  Lands,  and  for  the  improvement  of  such  Tenure. 

[27th  June,  1843.] 

S.  1.  Enfranchisements  made  under  4  &  5  Vict.  c.  35^,  may  be  made  in  con- 
sideration of  an  annual  rent,  and  commutation  may  be  made  in  consideration  of 
the  conveyance  of  lands,  subject  to  the  same  uses  as  thtose  commuted,  or  any 
right  to  mines  or  minerals,  or  to  the  waste  of  a  manor. 

S.  2.  Power  to  the  person  obtaining  the  enfranchisement  of  lands  to  grant  an 
t^^aual  rent  in  consideration  of  such  enfranchisement. 

S.  3.  Power  to  the  person  obtaining  the  commutation  or  enfranchisement  of 
lands  to  convey  lands  in  consideration  of  such  commutation  or  enfranchisemenL 

S.  4.  Power  to  the  person  having  a  particular  estate  in  an  anniial  rent^  charged 
on  lands  under  this  act,  to  apportion  the  same. 

S.  5.  Power  to  the  person  having  a  particular  estate  in  lands  charged  with 
an  annual  rent  to  concur  in  the  apportionment  thereof. 
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S.  6.  No  appordonment  of  the  rent  to  be  made  without  the  concurrence  of  the 
person  entitled  to  the  lands. 

S.  7.  Annual  rents  charged  on  lands  under  this  act,  to  be  the  just  cbaiges  on 
such  lands. 

S.  8.  Sub-lessees  not  to  be  liable,  on  conveyance  of  any  charge  or  apportion- 
ment of  rent,  to  the  payment  of  a  greater  sum  than  they  were  before  liable  to. 

S.  9.  If  at  the  time  of  the  conveyance  of  any  lands  in  consideration  of  an  en- 
franchisement, there  shall  be  a  subsisting  lease,  the  person  to  whom  such  lands 
shall  be  conveyed  shall  have  the  revei^on  on  such  lease,  and  may  distrain  for 
the  rents,  and  enforce  the  covenants,  &c. 

S.  10.  And  if  at  the  time  of  the  commutation  or  enfranchisement  of  any  lands 
there  shall  be  any  lease  subsisting  therein,  the  person  seised  of  or  entitled  to  such 
lands  shall  have  the  reversion  on  such  lease,  and  may  distrain  for  the  rents,  and 
enforce  th^  covenants,  &c. 

S.  11.  A  commutation  or  enfranchisement  may  be  effected  by  a  schedule  of 
apportionment  under  4  &  5  Vict*  c.  35,  whenever  six  tenants  of  the  manor  agree 
for  the  commutation  or  enfranchisement. 

S.  12«  Part  of  the  money  received  for  enfranchisement  may  be  applied,  in 
manner  therein  mentioned,  in  paying  off  any  fee  farm  rent,  or  other  charge  on 
the  manor  not  exceeding  the  amount  of  the  annual  quit  rents  payable  to  the  lord. 

S.  13.  In  case  any  tenant,  whose  estate  is  less  than  a  fee  simple,  shall  be  party 
to  an  enfranchisement,  and  pay  the  whole  price,  it  shall  not  be  necessary  to  give 
notice  of  the  enfranchisement  to  the  person  entitled  to  the  next  estate  of  inherit- 
ance. 

S.  14.  Provisionsforpaymentandsecuri^of  enfranchisement  money  when  the 
lord  has  only  a  limited  interest,  or  is  under  any  legal  disability* 

S.  15.  Recited  act  and  this  act  to  extend  to  all  lands  held  by  copy  of  court  roll 
or  by  custom  of  a  manor  for  lives  or  years,  whether  the  tenant  have  not  a  right 
of  renewal;  and  the  words  "  land"  or  "  lands"  to  extend  to  all  corporeal  and 
incorporeal  hereditaments. 

S.  16.  This  act  to  be  construed  as  a  part  of  the  recited  act. 
Cap.  24.-*-An  Act  to  continue,  until  the  Fifth  Day  of  April,  One  thousand  eight 
hundred  and  forty-five,  Compositions  for  Assessed  Taxes»  and  to  amend  the  Laws 
relating  to  the  Land  and  Assessed  Taxes,  and  also  the  Laws  relating  to  the  Duties 
on  Profits  arising  from  Property,  Professions,  Trades,  and  Offices. 

[27th  June,  1843.] 
Cap.  26. — An  Act  to  enable  Her  Majesty  to  settle  an  Annuity  on  Her  Royal  High- 
ness the  Princess  Augusta  Caroline,  eldest  Daughter  of  His  Royal  Highness  the 
Duke  of  Cambridge.  [27th  June,  1843.] 

Cap.  26.— An  Act  for  regulating  the  Prison  at  Millbank.  [27th  June,  1843.] 

S.  1.  Repeals  the  former  acts  relating  to  the  Millbank  Penitentxeiry. 

S.  2.  Lands,  building?,  &c.  vested  in  the  crown. 

S.  3«  The  '*  Millbank  Prison"  shall  be  used  as  a  prison  for  the  ofienders  here« 
inafWr  specified,  and  shall  be  within  the  Prison  Discipline  Acts  (5  &  6  Will*  4, 
c.  88  i  2  &  3  Vict.  c.  56,  and  6  &  6  Vict  c.  98). 

S.  4*  Prison  to  be  exempt  from  rates  and  taxes. 

S.  5.  Appointment  of  officers. 

S.  6.  Secretary  of  State  may  require  security  from  any  officer  for  the  due  per- 
formance of  his  duties. 

S.  7.  Provisions  for  removal  of  dismissed  officers  where  necessary. 
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S.  8.  Ilispect»»  of  il^risons  to  have  the  same  power  with  respect  to  thi^.prUoti 
as  visiting  justices  have.  ,,.:>,. 

Ss.9,  10,  11.  Itis]!>eclor  to  visit  the  prison/ and  giye  ordew  in  case  q.f  emer- 
gency'; 'to  be  a  body  corporate,  with  powers  to  make  contracts  ;  to  report  y^early, 
oroftenerif  required,  to  the  Secretary  of  State;  such  reports  to  b^  laid  ^before' 
parliament. 

S.  t2.  Offenders  under  sentence  of  transportation  may  be  removed  to  the 
Millbank  prison.  ,       .    ^    .-  \ 

1  9i.  Id,  14.'Pirdvisiohs  for  ihe  reception  of  convicts,  and  terms  of  their  impri- 
sonment:      *  ■"  ■     '        '  **■'"    '""   '"  ■  '  ",  ^^      ,^  _    . 

S.  15.  No  convict  to  be  dismissed  at  the  end  of  his  term  if  labpiin^g^ under 
tcty  acute  of  dangerous  distemper,  unless  at  his  i^uest ;',  and  when  he  shall  be 
6nally  discharged,  such  decent  clothing  and  assistance  in  money  yo  be,given  to 
•    hitn'as  shall  be  jidged  proper  by  the  Secretary  of  State.   ,  ..;,,' 

^    '  S'.  '1<5.  Provifeioris  88  tb  the  hours  of  work. 
''  '  Is*  17.'  I^dnd  but  privileged  persons,  and  officers,  to  enter  any  pf  the  apa^n)en|s 
■<»fthepniota'.  '    '•••'•'     '*  '    "--"^    ■•'    --•—•■*:•-'''    • 
"  '8.  18.  Governor  to  have  the  sam^  poWet^  oVer  the  convicts  in  his  custody  as  a 
sheriff  or  gaoler,  and  to  be  subject  to  the  same  liabilities. 

S.  19.  Provisions  for  prosecution  and  punishment  of  convicts  for  assaulting  the 
governor  or  other  officers. 

S.  20.  Secretary  of  State  may  remove  convicts  from  the  prison  as  incorrigible, 
who  shall  thereupon  be  liable  to  be  transported  under  their  original  sentence  for 
the  full  term. 

S.  21.  Provisions  for  removal  of  insane  convicts  to  lunatic  asylums. 

Ss.  22,  23.  Punishment  of  convicts  for  prison-break,  and  of  persons  rescuing 
or  assisting  in  the  rescue  of  convicts. 

S.  24.  Punishment  of  officers,  &c.  for  furnishing  convicts  with  prohibited 
articles. 

S.  25.  Persons  giving  false  evidence  before  inspectors,  to  be  liable  as  for  per- 
jury- 

S.  26.  Provisions  as  to  mode  of  trial  and  conviction  of  offenders  against  this  act. 

S.  27.  Account  of  expenses  of  executing  this  act  to  be  annually  laid  before 
parliament. 

S.  28.  Provisions  of  all  acts  in  force  for  security  of  justices  of  the  peace,  to 
extend  to  the  inspectors  and  governor  of  the  prison. 

S.  29.  Limitations  of  venue  in  actions,  &c.  to  the  county  where  the  fact  was 
committed,  and  of  time,  to  six  calendar  months  after  the  fact  committed. 

S.  30.  Act  may  be  amended  or  repealed  this  session. 

Cap.  27. — An  Act  for  granting  to  Her  Majesty,  until  the  Fifth  day  of  July,  One 

thousand  eight  hundred  and  forty-four,  certain  Duties  on  Sugar  imported  into  the 

United  Kingdom,  for  the  Service  of  the  Year  One  thousand  eight  hundred  and 

forty,  three.  [4th  July,  1843  J 

Cap.  28. — An  Act  to  abolish  the  Roman  Catholic  Oath  as  a  Qualification  for 

Voters  at  Elections  in  Ireland.  [4th  July,  1843.] 

Cap.  29.— An  Act  for  reducing  the  Duty  on  Wheat  and  Wheat  Flour,  the  Produce 

of  the  Province  of  Canada,  imported  thence  into  the  United  Kingdom. 

[I2th  July,  1843. 
Cap.  30. —An  Act  to  amend  the  Law  relating  to  Pound-breach  and  Rescue  in 
certain  Cases*  [12th  July,  1843.] 
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S.  1.  Persons  releasing  or  attempting  to  Release  c^UlfS  ioipounded,  or. seized 

'  for  that  puirpoie,  or  damaging  any  pound,  &c.  on  conviction  before  two  justices, 

to  forfeit  a  sum  not  exceeding  5/.;  and  expenses,  and  in  defa^lt  of  payweoi  to  be 

'  imprisoned, 'and  hard  labour,  for  any  time  not  exceeding  t|ii^e  montb^»  nor  le^  than 

'  JTouyteeni  days. 

*''    S.!!^.  Not  to  authorize  justices  to  hear  cases  in  which  any  question  of.  title 

arises,  or  as  to  any  bankruptcy  or  in^lvency,  or  ex^ution  of  proees8,.or  the 

obligation  of  repairing  any  fences*  

S.  3.  Summons^  may  be  issued  by  one  justice  against  ofiendersi  who,  qb  proof 
'  «ipbn  oath  of 'one  or  more  witnesses  befbre  two  justices,  shall  be  convicted  in 
penalty  and  posts.     ,         .     ,  ,  .     .  ,    /     , 

'  '"  '  S..  4.'  .dnenders  may  be  apprehended  by  warrant  of  a  justice,  withQUt8ninwM>n8, 
'"'  upon  gpocf  ground  stated  to  him  on  oath. 

Cap.  91. -^'An  Act  to  enable  the  Cpmtnissioi^ers  of  Chelsea  Hoc^pitaJ  tp  purchase 
certain  Parcels  of  Land  for  the  Benefit  of  the  mid  Hospital^  and  fpr  other  Pur- 
poses. [^tbJi^ty,a843.] 
dipl  32:— An  Act  to  amend  the  Laws  in  force  relating  to  Grand  Jury  Pjoes^ptments 
in  Counties  of  Cities  and  Towns  in  I;el|in4,  .          ,       .    .    [l^tbjWy.i843.] 
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EVENTS  OF  THE  QUARTER. 


No  three  mooths  since  the  establishmeot  of  this  work  have  been  more  barren  of 
•vents  within  our  province  than  the  three  months  jast  elapsed. 

A  rather  animated  discussion  has  taken  place  on  the  Bankruptcy  Act,  in  the 
course  of  which  it  was  proved  to  demonstration  that  something  must  be  done  to  put 
the  trading  community  in  general  a  little  more  upon  a  par  with  the  towns  which  re- 
joice in  the  poasession  of  a  resident  commissioner.  The  Lord  Chancellor  defended 
his  measure  by  dwelling  on  the  evils  of  the  old  system,  but  this  is  no  reason  for 
submitting  quietly  to  the  crying  though  haply  inferior  evils  of  the  new,  and  it 
seems  probable  that  the  commissioners  will  be  directed  to  make  circuits,  that  being 
the  only  mode  in  which  the  required  object  can  be  efiected  without  another  com- 
plete alteration  of  the  machinery. 

Sir  James  Graham  still  holds  out  the  threat  or  promise  of  a  Local  Court  Bill,  but 
we  do  not  see  how  it  can  be  passed  this  session.  The  jurisdiction  of  the  Court 
is  to  be  limited  to  10/.,  unless  by  consent.  Where  the  amount  does  not  exceed  5/., 
the  county  clerk  is  to  decide  summarily  -,  where  it  exceeds  that  amount,  either  party 
may  demand  a  jury,  consisting  of  not  less  than  three  or  more  than  five  jurymen. 
The  following  clause  is  not  calculated  to  conciliate  the  favour  of  the  profession  to 
the  bill  : 

"  That  no  barrister,  attorney,  or  other  person,  except  by  leave  of  the  Court, 
shall  be  entitled  to  be  heard  to  argue  any  question  as  counsel  or  advocate  for  any 
other  peraon  in  any  proceeding  in  any  Court  holden  under  this  act,  except  in  actions 
tried  by  consent  of  the  parties,  which  are  not  otherwise  within  the  summary  juris- 
diction given  by  this  act ,  and  no  person,  not  being  an  attorney  admitted  to  one 
of  her  Majesty's  Superior  Courts  at  Westminster,  shall  be  entitled  to  have  or 
recover  any  sum  of  money  for  appearing  or  acting  on  behalf  of  any  other  person  in 
the  said  Court ;  and  no  attorney  shall  be  entitled  to  have  or  recover  therefore  any 
sum  of  money,  unless  the  debt  or  damage  claimed  shall  be  more  than /ortjf  shillings, 
or  to  have  or  recover  more  than  ten  shillings  for  his  fees  and  costs,  unless  the  debt 
or  damage  claimed  shall  be  more  than^ve  pounds,  or  more  than  fifteen  shillings  in 
any  case  within  the  summary  jurisdiction  given  by  this  act,  except  in  actions  tried 
by  consent  of  the  parties  which  are  not  otherwise  within  the  summary  jurisdiction 
given  by  this  act;  and  the  expense  of  employing  an  attorney,  either  by  plaintiff  or 
defendant,  shall  not  be  considered  as  costs  in  the  cause,  unless  the  county  clerk 
shall  otherwise  order." 

The  Ecclesiastical  Courts  Bill  has  been  reproduced  in  an  altered  shape.  In 
order  to  conciliate  one  class  of  opponents,  some  twenty  or  thirty  of  the  provincial 
courts  are  to  be  spared,  but  as  the  measure  remains  essentially  the  same,  we  have 
little  doubt  that  it  will  be  rejected  or  withdrawn.  It  is  surprising  to  us  how  Sir 
James  Graham  could  be  persuaded  to  mix  himself  up  with  a  scheme  for  promoting 
the  exclusive  interests  of  doctors  and  proctors. 

Dr.  Elphinstone's  Bill  for  consolidating  the  Arches  and  Prerogative  Courts  cf 
Canterbury,  has  been  rejected.  The  main  object  (and  a  highly  commendable  one) 
of  Dr.  Elphinstone  seems  to  be  to  remove  the  necessity  of  taking  out  more  than  one 
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probate  for  the  same  estate.  Id  the  case  of  the  late  Mr.  Arkwright's  eiUte,  for 
example,  we  have  been  informed  that  no  less  than  four  probates  were  required. 

No  direct  step  has  been  taken  for  eflectiog  the  removal  or  improvement  of  the 
Courts,  but  the  advocates  of  the  removal  are  still  confident  that  their  views  must  be 
carried  out  eventually. 

The  bill  for  amending  the  Law  of  Evidence  is  still  rather  unaccountably  delayed 
in  the  House  of  Commons. 

A  bill  for  facilitating  the  hearing  of  appeals  before  the  Judicial  Committee  of  the 
Privy  Council  has  been  introduced  by  Lord  Brougham. 
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ART.  I.— LORD  BROUGHAM  ON  LAW  REFORM. 

Letters  on  Law  Reform  to  the  Right  Honorable  Sir  J.  i?. 
Graham,  Bart.,  M.  P.,  Secretary  of  State  for  the  Home 
Department.      From  Lord  Brougham.     Second  edition. 

London.     1843. 

♦ 

Though  this  pamphlet  hardly  contains  a  remark  which  might 
not  have  been  made  by  an  ordinary  person  as  well  as  by  the 
most  extraordinary  person  of  the  age^  and  though  it  contains 
many  remarks  which  are  fallacious^  superficial^  or  inconsiderate^ 
we  rejoice  at  its  appearance.  It  has  already  attracted  the 
notice  of  the  press,  and  partially  succeeded  in  bringing  back 
the  wandering  attention  of  the  public  to  a  subject  of  immea- 
surably greater  importance  than  Mr-  O'Connell;  nor  can  it 
well  fail  to  strengthen  the  good  resolutions  for  which  the  pre- 
sent government  has  had  or  taken  credit. 

The  letters  are  two  in  number ;  the  first  headed  "  Criminal 
Code ;"  the  second,  "  Law  Reforms  of  1843."  We  propose  to 
take  a  short  review  of  each. 

It  is  not  generally  known  that  Lord  Melbourne's  ministry 
had  actually  determined  to  postpone  indefinitely  the  comple- 
tion of  one  of  the  greatest  legislative  improvements  ever  under- 
taken in  this  country,  the  entire  recasting  and  coiTCction  of 
the  criminal  law,  rather  than  pay  the  commissioners  (reduced 
to  three)  a  single  year's  salary  more ;  and  before  entering  on 
more  debateable  ground,  we  are  tempted  to  extract  the  pas- 
sage in  which  this  startling  circumstance  is  dwelt  upon. 

"  The  labours  of  these  able  and  learned  men  have  resulted  in  the 
preparation  and  presentment  of  seven  reports  upon  the  whole  sub- 
ject of  the  criminal  law  ;  and  there  remains  to  complete  their  great 
work,  only  one  more,  upon  procedure.  It  was  a  most  unfortunate 
thing  that  the  late  government  should  have  resolved  to  close  the 
commission,  upon  the  ground  of  economy,  before  this  last  head  of 
the  inquiry  had  been  finished.    Had  this  determination  been  carried 
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into  effect,  I  will  not  say  tbat  the  rest  of  the  money  expended,  and 
most  usefully  expended,  on  this  investigation,  would  have  beei[i 
thrown  away;  but  assuredly  I  may  affirm,  without  the  possibility  of 
contradiction,  that  the  trifling  addition  of  another  year  to  the  ex- 
pense already  incurred,  gives  an  additional  value  to  the  results  of 
the  former  expenditure,  out  of  all  proportion  to  the  additional  sum 
required.  In  fact,  without  the  report  upon  procedure,  the  whole 
would  have  been  left  incomplete,  and  that  important  measure  which 
I  am  now  about  to  press  upon  your  attention,  would  have  become 
altogether  impossible.  As  the  author  of  the  inquiry,  therefore,  I 
felt  exceedingly  alarmed  at  the  ill-considered  step  which  your  pre- 
decessors had  taken.  They  ought  to  have  cherished  the  work  in 
question  as  one  of  the  greatest  measures  of  their  administration; — 
for  it  was  begun  in  Lord  Grey's  time,  and  they  are  fond  of  repre« 
senting  themselves  as  the  remains  of  his  cabinet.  The  resolutioQ 
had,  however,  been  taken,  and  I  was  greatly  relieved  when  I  found 
the  Chancellor  and  yourself  disposed  to  re-consider  it.  You  mer- 
cifully stept  in  to  save  this  work,  which  was  none  of  your's,  unless 
in  so  far  as  you  individually  belonged  with  me  to  Lord  Grey's  go- 
vernment— you  saved  it  from  the  less  kind  hands  of  our  former 
colleagues,  and  rendered  a  most  important  service  to  the  jurispru- 
dence of  the  country." 

His  lordship  then  proceeds  to  describe  the  labours  of  the 
commissioners^  and  answer  the  real  or  supposed  objections  to 
a  criminal  code.  We  have  already  devoted  several  long  articles 
to  the  Criminal  Law  Reports^  and  in  the  leading  article  of  our 
last  number  we  were  so  fortunate  as  to  anticipate  his  lordship 
in  every  one  of  the  main  arguments  he  ui'ges  in  favour  of  a 
digest  of  the  criminal  law.  In  one  respect,  however,  we  widely 
differed  and  differ  from  him.  In  our  opinion  the  question  is 
essentially  distinguishable,  and  ought  to  be  kept  distinct,  from 
the  general  question  of  codification.  Lord  Brougham,  on  the 
contrary,  blends  both  questions  together,  and  treats  them  as 
one  in  principle;  though  his  own  proposal  to  adopt  the  criminal 
code  at  once,  without  waiting  for  the  other,  proves  that  there 
is  and  can  be  no  necessary  connection  between  them. 

The  bulk  of  the  profession  are  favourable  to  a  digest  of  the 
criminal  law,  as  well  as  to  a  consolidation  of  the  statute  law, 
but  an  immense  majority  would  object  to  superseding  our 
present  system  of  civil  law  by  a  code,  and  many  woidd  de- 
precate any  change  whatever  which  they  deemed  likely  to 
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conduce  directly  or  indirectly  to  such  a  catastrophe.  No 
advocacy  consequently  can  be  more  injudicious  than  that 
which  confounds  the  strong  cause  with  the  weak,  and  runs 
the  risk  of  converting  supporters  into  opponents,  for  apparently 
no  earthly  object  but  that  of  exhibiting  a  little  spurious  in- 
formation, and  letting  off  a  sarcasm  or  two  of  doubtful  appli- 
cability or  point.  But  when  did  Lord  Brougham  ever  hesi- 
tate to  sacrifice  a  client  or  a  cause,  public  or  private,  for  a 
good  hit  or  happy  illustration  ?  or  how  could  he  be  expected 
to  forego  the  pleasure  of  confirming  a  theory  by  what  dropped 
in  conversation  from  Homer  or  Dupin  ?  The  consequence  is, 
that,  though  fully  agreeing  with  him  in  his  direct  practical 
conclusion,  we  are  compelled  to  dispute  the  greater  portion  of 
bis  premises,  and  feel  it  a  duty  to  analyze  his  arguments,  in 
order  to  separate  the  sound  from  the  unsound,  and  prevent  the 
fallacies  from  impeding  the  reception  of  the  truth. 

After  paying  a  well  merited  compliment  to  the  framers  of 
the  Criminal  Law  Reports,  he  says : 

<<  In  declaring  the  value  of  these  Re|^rts,  and  attempting  to 
direct  towards  them  the  attention  of  the  country,  I  at  once  dis- 
charge an  indispensable  duty,  and  enjoy  a  high  gratification.  The 
merits  of  the  admirable  men^  whose  labours  I  have  been  describing, 
have  not  been  duly  appreciated  by  their  fellow-citizens.  It  is  not  a 
very  agreeable  reflection  that  they  have  been  the  subject  of  warm 
commendation  abroad,  and  abroad  only.  While  the  Jurists  of  the 
United  States  have  been  lavish  of  their  praises,  and  in  some  parts 
of  the  continent  the  Reports  have  been  made  the  text-books  of 
learned  prelections,  at  home  they  are  hardly  known.  But  applause 
was  not  the  object  of  the  learned  Commissioners  ;  and  I  earnestly 
hope  that  you  will  bestow  upon  them  the  reward  to  which  they 
most  anxiously  aspire,  by  adopting  their  suggestions,  and  proceed- 
ing at  once  to  that  consummation  for  which  their  useful  labours 
have  made  our  jurisprudence  ripe — the  Enactment  of  a  Criminal  Code, 

*'  I  doubt  if  I  ought  to  argue  at  length  in  favour  of  a  Digest  or 
Code.  It  seems  enough  to  state  the  meaning  of  the  word.  For 
who  can  seriously  doubt,  that  the  greatest  advantage  must  arise 
fiom  having  the  whole  law  respecting  crimes  and  punishments,  and 
respecting  the  mode  of  procedure  in  discovering  the  criminal  and 
trying  the  charge,  reduced  to  a  regular  system,  with  every  offence 
accurately  defined,  every  infliction  plainly  described,  every  step  in 

>  Mr.  Justice  Wightmao,  and  Messrs.  Austin,  Amos,  Bellenden  Ker,  Starkie, 
and  Jaidine. 
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the  pursuit  of  the  offender,  and  the  investigation  of  the  case,  clearly 
chalked  out, — that  this  work  must  not  only  he  of  essential  use  to 
the  judge  and  the  practitioner  who  have  to  administer  the  law,  pre- 
venting misdecision,  making  the  escape  of  the  guilty  difficult,  and 
the  condemnation  of  the  innocent  impossible, — but  that  it  is  sure  to 
give  the  community  a  clear  notion  of  the  things  which  the  laws 
command^  and  those  which  they  forbid, — a  knowledge  which  it  is 
the  bounden  duty  of  the  lawgiver  to  impart,  and  which  it  is  the 
manifest  right  of  the  subject  to  receive  ?  The  aversion  which  some 
have  conceived  to  the  proposition  of  the  state  preparing  and  finish- 
ing such  a  Digest,  proceeds  partly  from  professional  prejudice,  and 
partly  from  a  misunderstanding  of  the  plan.  If  the  former  may  not 
be  so  easily  counteracted,  at  least  a  little  explanation  may  remove 
the  latter." 

He  begins  this  explanation  by  imputing  to  his  presumed  op- 
ponents a  notion  which  they  have  long  discarded,  if  indeed  any 
of  the  reasoning  men  amongst  them  ever  entertained  it  at  all. 

"  In  the  first  place,  then,  I  have  seen  very  few  who  hated  the 
name  of  a  Code  that  had  not  taken  up  a  notion  as  wide  as  possible 
from  the  truth  of  what  is  intended  thereby.  They  seemed  to 
conceive  that  the  whole  fabric  of  the  old  law  was  to  be  levelled  with 
the  ground,  and  a  new  and  fanciful  system  erected  in  its  place." 

Now  it  has  long  and  clearly  been  understood  on  all  hauds^ 
that  the  question  relates  to  the  form  not  substance  of  the  law^ 
and  it  was  thus  stated  by  M.  de  Savigny  nearly  thirty  years 
ago,  at  the  very  commencement  of  the  controversy  : 

"  The  substance  of  a  code  would,  accordingly,  be  two-fold ;  it 
would  be  composed  partly  of  the  existing  law,  and  partly  of  new 
provisions.  So  far  as  the  last  are  concerned^  their  occurrence  on 
the  occasion  of  a  code  is  obviously  a  matter  of  accident ;  they 
might  have  been  proposed  singly  at  any  other  time,  and,  what  is 
more,  there  might  be  no  want  of  them,  at  the  time  the  code  was 
formed.  In  Germany,  in  particular,  these  new  provisions  would 
of^en  be  but  apparently  new,  since  that  which  was  new  in  one  state 
might  have  been  already  in  force  in  another ;  so  that  the  question 
would  relate,  not  to  new  laws,  but  to  already  existing  laws  of  kin- 
dred nations,  with  a  mere  change  of  jurisdiction.  Not,  therefore, 
to  confuse  our  inquiry,  we  will  lay  new  laws  entirely  aside,  and 
look  only  to  the  essentials  of  the  code.  In  this- case  we  must  con- 
sider the  code  as  the  exposition  of  the  aggregate  existing  law,  with 
exclusive  validity  conferred  by  the  state  itself/'^ 

'  Of  the  Vocation  of  our  Age  for  Jurisprudence  and  Legislation,  ^c.  See  also 
24  L.  M.  332. 
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The  real  objection  was  that  it  was  diflScult,  if  not  impos- 
sible, to  change  the  form,  without  altering  and  impairing  the 
substance,  and  this  objection  is  nowhere  answered  by  Lord 
Brougham.     He  continues: 

"  Some  countenance  to  such  a  fancy  may  have  been  derived  from 
the  fact,  that  the  strongest  advocates  of  a  Code  have  also  been  the 
most  unmeasured  in  their  invectives  against  the  existing  law,  and 
the  most  vehement,  and  often,  it  must  be  admitted,  the  most  incon- 
siderate in  their  demands  of  a  change  in  its  provisions.  But  it 
must,  at  the  same  time,  be  borne  in  mind,  that  some  of  the  most 
unsparing  law  reformers  have  given  their  testimony  in  favour  of  the 
l^al  resources  of  our  own  country,  and  have  shown,  by  tbcir 
panegyrics  upon  the  vast  riches  of  our  legal  treasures,  how  well 
disposed  they  were  to  retain  a  very  large  proportion  of  the  esta- 
blished jurisprudence,  how  well  contented  they  Would  be  to  have  a 
methodical  arrangement  of  the  laws  as  they  now  stand,  and  how 
willing  to  let  their  characters  of  Reformers  merge  in  that  of  Codi- 
fiersy  which  they  prized  to  the  full  as  highly.  I  at  once  name  Mr. 
Bentham,  as  both  the  most  unsparing  critic  of  existing  institutions, 
and  the  greatest  advocate  of  a  Digest.  '  Traverse,'  he  says,  '  the 
whole  continent  of  Europe,  ransack  all  tlie  libraries  belonging  to 
the  jurisprudential  systems  of  the  various  political  States  ;  add  the 
contents  ail  together,  and  you  would  not  be  able  to  compose  a  col- 
lection of  cases  equal  in  variety,  in  amplitude,  in  clearness  of  state- 
ment—in a  word,  in  all  the  points  taken  together,  in  instructiveness 
— to  that  which  may  be  seen  to  be  afforded  by  the  collection  of 
English  Rtports  of  Adjudged  Cases,  on  adding  them  to  the  Abridge* 
mtnts  and  Treatises,  by  which  a  sort  of  order,  such  as  it  is,  has  been 
given  to  their  contents.' — Papers  on  Codification^  published  in  1817." 

This  passage  has  already  figured  in  our  pages,  and  in 
the  pages  of  many  other  writers,  whilst  the  now  hacknied 
topic  to  which  it  bears  reference  was  fresh;  but  it  is  not- 
withstanding almost  invariably  forgotten,  when  it  serves  the 
purpose  of  a  controversialist  to  sneer  at  judge-made  law,  or 
rail  at  the  anomalous  authority  of  the  Courts. 

We  recognize  another  old  acquaintance  in  the  next  pas- 
sage : 

*<  I  will  name  another  authority,  but  of  a  different  kind.     Mr* 
Bentham  thus  wrote  in  recommending  a  Code,  which  he  lived  not 
to  see  attempted.     The  following  is  the  language  of  those  whom  • 
Napoleon  employed  to  prepare  the  Code  which  he  actually  made 
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the  law  of  bis  Empire.  *  Le  legislateur/  say  these  enlightened  and 
learned  lawyers,  *  ne  doit  pas  perdre  de  vue  qu'il  faut  6tre  sobre  de 
nouveautes  en  matiere  de  legislation,  par  ce  que  s'il  est  possible 
dans  une  institution  nouvelle,  de  calculer  les  avantages  que  la 
theorie  nous  offre,  il  ne  Test  pas  de  connaitre  tous  les  inconvenients 
que  la  pratique  seule  pent  decouvrir ;  qu'il  faut  laisser  le  bien,  si 
on  est  en  doute  du  mieux ;  qu'en  corrigeant  un  abus,  il  faut  encore 
voir  les  dangers  de  la  correction  m^me  ;  qu'il  seroit  absurde  de  se 
livrer  k  des  idees  absolues  de  perfection  dans  des  choses  qui  ne 
sont  susceptibles  que  d'une  bonte  relative  ;  qu'au  lieu  de  changer 
les  k>is,  il  est  presque  toujours  plus  utile  de  presenter  aux  citoyens 
de  nouveaux  motifs  de  les  aimer  ;  que  Thistoire  nous  offre  a  peine 
la  promulgation  de  deux  ou  trois  bonnes  loix  dans  Tespace  de 
plusieurs  siecles ;  qu'enfin,  il  n'appartient  de  proposer  des  change- 
ments,  qu'i  ceux  qui  sont  assez  heureusement  nes  pour  p^netrer, 
d'un  coup  de  genie,  et  par  une  sorte  d'illumination  soudaine,  tonte 
la  constitution  d'un  etat/ — Conference  du  Code  Civile,  Disc,  prehm. 
p.  xviii.  In  digesting  the  French  laws,  and  making,  for  the  first 
time,  one  uniform  rule  for  the  whole  country^  it  was  manifestly  im- 
possible to  act  entirely  according  to  these  very  cautious  maxims, 
because  the  customary  law  in  very  many  places  was  of  necessity  to 
be  abrogated,  and  a  new  system  substituted  in  its  place.  The  same 
thing  cannot  in  any  way  be  said  of  this  country,  hardly  of  any  other 
country  in  Europe  except  France.  But  the  shortest  and  simplest 
answer  to  the  objection  which  I  have  mentioned,  is  the  undeniable 
fact,  that  they  who  insist  upon  the  right  of  the  subject  to  the  ines- 
timable benefits  of  a  clear  and  intelligible  statement  of  the  law,  and 
upon  the  duty  of  the  government  to  furnish  one  in  return  for  the 
obedience  which  it  exacts  to  that  law,  meddle  not  at  all  with  any 
legislative  improvement:  they  only  require  an  explicit  and  well- 
designed  statement  of  the  law  as  it  actusdly  exists." 

What  is  here  said  of  the  French  code  is  true,  but  not  new. 
As  to  the  duty  of  the  government  to  furnish  "  a  clear  and 
intelligible  statement  of  the  law/'  in  the  sense  in  which  these 
words  were  used  by  Messrs.  Mill  and  Bentham,  it  would  be 
just  as  reasonable  to  talk  of  the  duty  of  the  government  to 
furnish  ten  first-rate  pictures  and  ten  first-rate  poems  per 
annum,  for  the  improvement  of  the  public  taste. 

After  mentioning  what  we  n^ntioned  in  our  last  number^ 
the  facility  afforded  by  a  digest  for  amendments  in  the  exists 
ing  law,  he  replies  at  some  length  to  a  supposed  class  of 
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objectors,  who  rely  on  the  inevitable  imperfections  of  such 
works: 

"  The  accustomed  objection  to  all  the  imprOTements  which  can 
be  introduced  into  human  polity,  or,  indeed,  into  any  branch  of 
human  affairs,  is  lavishly  urged  against  a  Code.  We  are  told  to 
look  at  its  unavoidable  imperfection  and  to  reflect,  that  it  will  no 
sooner  have  been  compiled  and  promulgated,  than  fresh  doubts  will 
arise  to  require  solution,  disputes  will  be  engendered  on  the  con- 
struction of  its  provisions,  and  the  application  of  the  Code  to  prac- 
tice will  be  found  no  easier  than  that  of  the  ancient  law.  Part  of 
this  allegation  is  unfounded,  and  the  rest  of  it  is  merely  a  new  form 
of  affirming  the  old  and  melancholy  truth,  that  no  human  work  is 
perfect.  The  assertion  is  wholly  unfounded,  that  no  facility  will 
be  afforded  by  the  Code  beyond  what  we  now  have  in  applying  the 
old  law ;  because  the  bringing  together  the  scattered  provisions  of 
that  law,  the  reconciling  its  conflicting  passages,  the  explaining  its 
doubtful  or  obscure  parts,  the  extinguishing  what  is  obsolete  and 
only  existing  as  a  trap  capable  of  being  used  when  and  where  it 
least  should  be  called  into  a  mischievous  activity, — the  removing 
what  is  in  reality  abrogated,  but  still  encumbers  the  field,  raising 
doubts  as  to  its  decease  or  vitality, — the  reducing  to  a  precise  form 
dogmas  which  are  floating  in  the  uncertain  state  of  conflicting  dicta 
of  Judges,  sometimes  even  opposing  decisions  of  Courts, — the  em- 
hodying  in  well  defined  terms  and  authoritative  commands,  opinions 
that  now  rest  on  what  has  been  resolved  by  interpreters  of  the  law, 
by  text-writers  who  can  bind  no  one,  or  by  Courts  which  can  vary 
their  own  opinions  within  certain  limits  at  leasts — the  laying  down 
the  rule  of  conduct  for  the  subject  and  the  judges  by  the  supreme 
power,  in  its  own  words,  and  with  its  direct  sanction, — this  must  of 
necessity  tend  to  make  the  law  more  easily  obeyed  and  interpreted. 
But  if  it  be  said,  that  after  all  a  field  will  remain  for  doubt  and  dis- 
putation, then  it  can  only  be  answered,  that  the-  narrowing  of  this 
field  is  a  mighty  gain,  though  human  imperfection  will  unquestion- 
ably preclude  the  hope  of  such  a  space  of  debateable  ground  ever 
ceasing  to  exist,  and  to  keep  us  apart  from  our  object,  a  perfect 
jurisprudence." 

It  is  curious  to  observe  how  Lord  Brougham^  after  twitting 
his  presumed  opponents  with  not  understanding  the  ques* 
tion,  widely  though  perhaps  unconsciously  wanders  from  it* 
Clesring  up  what  is  doubtful,  fixing  what  is  vague,  extin- 
guishing what  is  obsolete,  reconciling  or  removing  what  is 
contradictory,— are  these  mere  changes  of  form,  or  can  all  this 
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be  effected  by  "  an  explicit  statement  of  the  law  as  it  actually 
exists  ?"  One  thing  at  least  is  quite  clear.  It  might  almost 
all  be  effected  just  as  well  without  affecting  the  general  au- 
thority of  the  reports  and  textbooks;  in  other  words,  without 
turning  our  unwritten  system  into  a  written  one.  Still  looser 
and  more  unsatisfactory  is  what  comes  next : 

«  There  cannot  be  any  doubt  that  the  providing  of  a  Code  brings 
us  nearer  to  this  perfect,  though  ideal  state  of  the  Law,  that  in 
which  the  rule  being  quite  fixed  and  absolutely  clear,  no  question 
can  ever  be  raised  except  upon  its  application  to  the  species  of  facts 
daily  unfolded.  The  first  Code  that  is  prepared  may  not  make  a 
very  close  approach  to  this  state  of  ideal  perfection.  Its  amend- 
ment, upon  further  experience,  will  bring  us  nearer  that  happy 
mark.  It  is  too  much  to  affirm,  that  by  successive  improvements 
with  the  light  of  experience,  we  shall  ever  come  so  near  perfection 
as  to  be  less  remote  from  it  than  any  assignable  distance.  But  this 
we  may  at  least  assert,— that  there  can  no  limits  be  fixed  beyond 
which  we  may  not  improve  our  Code.  I  well  remember  the  time 
when  It  was  held  vain  by  our  political  economists,  and  even  by  our 
statistical  inquirers,  to  attempt  ascertaining  the  population  of  any 
large  country  by  actual  enumeration.  So  many  sources  of  error 
were  pointed  out  that  the  task  was  deemed  to  be  hopeless ;  and  we 
were  led  to  form  calculations  upon  the  much  more  restricted  returns 
of  births  and  deaths.  A  great  deal  of  declamation  and  some  ridi- 
cule is  expended  upon  this  view  of  the  subject,  among  other  works, 
in  Mirabeau's  large  book  on  the  Prussian  Monarchy.  I  well  recol 
lect  asking  Mr.  Horner,  when  I  first  read  that  work,  whether  he 
thought  there  really  was  anything  in  the  objection  which  I  stated  to 
him,  he  having,  on  account  of  their  size,  declined  to  read  the  four 
quarto  volumes.  He  said  he  knew  it  was  a  common  topic  amonir 
economists,  but  he  could  not  tell  why;  as  at  any  rate  the  actual 
enumeration  enabled  us  to  approximate,  and  it  was  diflScult  to  limit 
the  degree  of  accuracy  which  might  thus  be  attained.  The  opinion 
which  I  had  formed  against  my  author  was  thus  confirmed,  and 
upon  the  reason  which  had  occurred  also  to  me^  The  first  enume 
ration  was  then  about  to  be  made  in  this  island:  four  more  have 
smce  followed,  and  I  believe  no  one  is  now  in  any  doubt  that  a  verv 
near  approximation  to  the  truth  has  been  effected.  But  if  the  rea- 
somng  and  objections  of  Mirabeau.  and  many  persons  in  this  comi- 
try  adopted  the  same  view,  had  been  suffered  to  prevaU,  we  should 
have  been  deprived  of  a  very  valuable  body  of  statistical  informa- 
tion.   The  chief  objectors  to  a  Code  belong  to  the  same  cla«i  of 
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There  is  not  the  most  remote  analogy  between  the  two. 
Comparatively  little  harm  could  be  done  by  an  imperfect 
census  which  upset  nothing,  but  a  code  would  upset  every- 
thing. The  best  that  it  is  well  possible  to  conceive  would 
triple  and  quadruple  litigation  for  many  years  ;  and  a  bad  or 
fluctuating  one  would  unsettle  property  and  disturb  domestic 
peace  for  a  century.  A  nation  undergoing  Lord  Brougham's 
"  successive  improvements/'  would  be  in  the  condition  of  one 
of  Dr.  Majendie's  dogs  with  the  nerves  of  his  head  laid  bare 
for  the  advancement  of  surgery. 

Reflect  for  a  moment  how  the  rich  and  ample  pile,  praised 
by  Bentham,  has  been  raised  ;  not  certainly  by  flinging  the 
materials  carelessly  together  without  regard  to  size,  shape,  or 
proportion :  on  the  contrary,  every  individual  stone  was  care- 
fully weighed,  polished,  squared  or  rounded,  before  it  was 
added  to  the  heap;  or,  to  speak  without  metaphor,  hardly  a 
rule,  doctrine,  or  principle  of  importance  has  been  adopted  by 
the  courts  or  received  the  sanction  of  authority,  without  long, 
full,  elaborate  discussion,  in  the  course  of  which  its  bearings 
and  analogies  have  been  placed  in  all  conceivable  lights.  Many 
hours  of  argument,  comprising  the  result  of  many  days' 
study,  have  often  been  found  necessary  to  elucidate  a  point, 
or  discover  what  is  the  actually  existing  law  applicable  to  a 
given  combination  of  circumstances, — the  argument  conducted 
by  the  best  advo'cates,  and  the  law  eventually  laid  down  by 
the  best  living  interpretei*s.  Select  the  best  commissioners 
who  could  be  got  to  engage  in  the  undertaking ;  and  it  would 
be  absurd  to  suppose  that  they  could  obtain  the  same  mastery 
over  their  materials.  Yet  if  they  did  not,  they  would  infallibly 
arrive  at  different  conclusions,  destroy  the  internal  connecting 
links,  and  change  the  entire  body  of  the  law.  We  will  illus- 
trate our  meaning  by  another  passage  from  M.  de  Savigny: 

"  As  regards  the  substance,  the  most  important  and  difficult  part 
is  the  completeness  of  the  code,  and  upon  this  point  we  have  only 
fully  to  comprehend  the  following  proposition,  in  which  all  agree. 

"  The  code,  then,  as  it  is  intended  to  be  the  only  law-authority,  is 
actually  to  contain,  by  anticipation,  a  decision  for  every  case  that 
may  arise.  This  has  been  often  conceived,  as  if  it  were  possible 
and  advantageous  to  obtain,  by  experience,  a  perfect  knowledge  of 
the  particular  cases,  and  then  to  decide  each  by  a  corresponding 
provision  of  the  code.   But  whoever  has  considered  law-cases  atten- 
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lively,  ivill  see  at  a  glance  that  this  undertaking  must  fail,  because 
there  are  positively  no  limits  to  the  varieties  of  actual  combinations 
of  circumstances.  In  all  the  new  codes^  indeed,  all  semblance  of 
an  attempt  to  obtain  this  material  perfection  has  been  given  up, 
without,  however,  establishing  any  thing  in  its  stead.  But  there  is 
certainly  a  perfection  of  a  different  kind,  which  may  be  illustrated 
by  a  technical  expression  of  geometry.  In  every  triangle,  namely, 
there  are  certain  data,  from  the  relations  of  which  all  the  rest  are 
necessarily  deducible :  thus,  given  two  sides  and  the  included  angle, 
the  whole  triangle  is  given.  In  like  manner,  every  part  of  out  law 
has  data  by  which  the  rest  may  be  given  :  these  may  be  termed  the 
leading  axioms.  To  distinguish  these,  and  deduce  from  them  the 
internal  connexion  and  the  precise  degree  of  affinity  whidi  subsist 
between  all  juridical  notions  and  rules,  is  amongst  the  most  difficult 
of  the  problems  of  jurisprudence.  Indeed,  it  is  peculiarly  this 
which  gives  our  labours  the  scientific  character.  If  then  the  code 
be  formed  in  an  age  which  is  unequal  to  this  art,  the  following  evils 
are  inevitable." 

Without  deciding  whether  the  present  age  be  or  be  not  un- 
equal to  this  art^  we'  may  venture  to  doubt  whether  it  Vfrould 
be  possible  to  form  a  commission  equal  to  a  satis&ctory  digest 
of  the  common  and  statute  law — ^for  Lord  Brougham  scouts 
the  bare  notion  of  separating  them — i.e.,  to  the  writing  or  com* 
piling  of  a  series  of  first-rate  law  books  on  all  subjects.  Many 
legal  authors  have  devoted  their  exclusive  attention  for  years 
to  a  single  head  or  division ;  yet  how  few  have  succeeded  in 
deducing  the  rules  with  sufficient  clearness  for  a  digest.  Sir 
William  Jones,  the  late  Sir  John  Bayley,  and  Mr.  Serjeant 
Stephen,  are,  we  believe,  alone  entitled  to  this  praise. 

Lord  Brougham  thinks  that  too  much  has  been  made  of 
the  example  of  the  French  code,  forgetting  that  the  exposure 
of  its  insufficiency  was  rendered  necessary  by  the  exaggera* 
tioDs  of  the  late  Mr.  Humphrey  and  his  followers,  who  v^ould 
fain  have  led  the  English  public  to  believe  that  the  v^hole 
working  operating  law  of  France  was  included  in  it,  v?hich 
is  about  as  true  as  that  the  v^hole  working  operating  law  of 
England  was  included  in  Blackstone's  Commentaries  when 
they  came  out. 

''  But  if  you  would  ascertain  the  truth  of  the  position  that  this 
mass  of  commentary  and  decision  has  destroyed  the  uses  of  the 
Code  Napoleon,  hear  the  testimony  of  the  first  practical  lawyer  in 
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France,  Mi\  Dupin ;  and  hear  him  the  rather,  that  far  from  being 
too  much  enamoured  of  codes  and  of  precedents,  he  had,  only  four 
years  before  he  wrote  as  follows,  been  rather  sounding  an  alarm 
himself  upon  the  accumulation  of  decisions  and  commentaries.  *  The 
assertion  is  not  true'  (says  he,  in  answer  to  a  question  expressly 
put  to  him  upon  the  subject  by  one  of  the  learned  digesters  of  the 
law  in  America.)—*  The  assertion  is  not  true  that  the  proportion  of 
decided  cases  has  prevailed  in  any  way  against  the  text  of  our 
codes ;  nor  are  we  in  any  way  threatened,  even  at  a  distance,  with 
the  danger  of  seeing  the  letter  of  our  laws  disappear  under  the  load 
of  interpretations.  In  every  discussion  the  text  of  the  law  is  first 
looked  into,  and  if  the  law  has  spoken,  nan  excmpHs  sed  legibus  judi" 
candum  est.  If  the  law  has  not  clearly  decided  the  point  in  ques- 
tibn,  its  silence  or  its  error  is  endeavoured  to  be  supplied.  But 
what  country  is  there  where  decisions  have  not  thus  been  used  to  supply 
the  defects  of  legislation  V  " 

Then  why  hold  out  an  expectation  that  a  code  would  make 
us  independent  of  the  varying  opinions  of  the  bench  ?  No 
one  says  that  decided  cases  have  prevailed  against  the  text, 
but  simply  that  the  text  cannot  be  understood  or  used  without 
them  and  a  pretty  considerable  number  of  private  interpreters 
to  boot ;  in  proof  of  which  we  refer  to  the  same  authority, 
M.  Dupin.  His  Billiotheque  Choisie,  in  which  no  books  are 
recommended  but  what  are  **rigoureusement  necessaires/*  con- 
sists of  more  than  three  hundred  volumes ;  and  in  the  preface 
to  his  "Jurisprudence  des  ArretSy^  he  says,  "Nothing  is  so 
common  now-a-days  as  the  citation  of  adjudged  cases.  Men 
who  have  no  other  science  pique  themselves  at  least  on  this. 
In  the  country,  in  particular  y  all  doctrine  proceeds  from  them : 
it  is  who  can  cite  the  most,"  ^ 

**  It  may  seem  presumptuous  in  me  to  offer  my  own  testimony 
after  that  of  the  very  highest  authority,  in  the  great  lawyer  whom  I 
have  cited.  But  the  experience  of  an  ignorant  person  is  wanted  in 
this  case  to  complete  the  proof,  and  accidental  circumstances  enable 
me  to  adduce  it.  I  am  very  well  assured  that  were  a  French  lawyer 
to  pass  a  portion  of  his  time  yearly  in  this  country,  as  I  do  in  France, 
he  would  find  himself  exceedingly  at  a  loss  to  ascertain  the  many 

*  Ample  additional  proofs  are  collected  in  Mr.  Cooper's  "  Lettres  sur  la  Chancel' 
Urie"  the  late  Professor  Parke's  "  Contre'Prqfet"  and  the  early  nambers  of  this 
work.  See  ▼ol. i.  p. 628.  Lord  Broogbam  »  mcrtly  reviving  a  long-exploded  error, 
but  the  aatbority  of  hts  same  oompeb  ns  to  npeat  the  icfotetioiu 
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points  respecting  which  I  have  occasion  to  seek  information,  and 
hardly  ever  to  seek  it  in  vain,  from  the  French  codes.  Suppose 
any  one  resorting  to  our  country  in  this  way,  were  to  ask  a  friend *in 
what  book  he  must  look  for  information  as  to  the  law,  either  civil 
or  criminal,  under  which  he  had  come  for  a  season  to  live :  I  will 
venture  to  say  a  more  perplexing  question  could  not  be  put. 
'  There  is  no  such  book,'  would  be  the  answer ;  *  we  are  not  like 
you ;  we  have  no  code  ;*  and  the  conference  would  inevitably  end 
in  a  recommendation  to  take  the  opinion  of  counsel,  unless  the 
question  happened  to  be  one  of  the  most  plain,  simple,  and  every 
day  kind.  I  humbly  recommend  to  any  one  who  doubts  the  ad- 
vantages of  a  code,  to-  take  up  the  small  volume  in  which  the  text 
of  the  whole  French  law  is  contained  (less  than  a  single  one  of  the 
hundred  quartos  into  which  our  statutes  are  with  difficulty  com* 
pressed),  the  first  time  that  he  has  occasion  to  consider  what  in  any 
given  case  those  laws  prescribe  ;  and  from  my  own  repeated  expe- 
rience, in  which  those  of  our  judges  with  whom  I  have  compared 
notes  on  this  subject  concur,  I  speak  it,  when  I  affirm  that  the 
information  desired  will,  without  difficulty,  in  all  likelihood  be 
obtained." 

This  is  partially  true.  A  stranger  wishing  to  obtain  a  general 
knowledge  of  the  law,  may  obtain  it  more  easily  in  France ; 
but  were  he  to  rely  on  this  kind  of  knowledge  in  the  conduct 
of  affairs,  he  would  soon  find  out,  to  his  cost^  that  the  old 
adage,  regarding  gentlemen  being  their  oWn  lawyers,  is  equally 
in  point  in  both  countries. 

At  this  point  of  the  argument  Lord  Brougham  diverges  to 
prove,  what  no  one  denies,  the  utility  of  the  present  premier's 
Consolidation  Acts,  and  the  confusion  that  still  remains  to  be 
remedied  in  the  statute-book : 

'*  It  must,  however,  be  always  kept  in  view,  that  valuable  as  a 
mere  digest  of  the  statute  law  is,  we  have  a  right  to  view  it  as 
nothing  compared  with  a  code  which  shall  present  also  the  provi- 
sions of  the  common  law,  to  be  gathered,  and  easily  gathered,  from 
those  fountains  which  are  in  this  country,  as  we  have  seen  Mr.  Ben- 
tham  himself  confessing,  copious  and  pure  beyond  those  of  all  other 
nations.  Our  statutes,  already  become  what  the  laws  of  Rome 
were,  when  Justinian  undertook  to  digest  them,  the  Moad  of  many 
camels,'  imperatively  demand  the  application  of  the  process ;  but 
he  would  be  a  most  inefficient  workman  who  should  stop  there, 
when  far  more  than  half  the  difficulty  of  completing  the  work  bad 
been  overcome  by  taking  the  first,  the  most  costly  step.    The  neoes« 
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sity  of  digesting  the  common  law,  is  far  more  urgent  for  obvious 
reasons,  and  the  accomplishment  of  the  work  would  give  a  harvest 
incomparably  more  rich  to  the  workman.  To  stop  short  of  this, 
and  rest  satisfied  with  a  code  of  the  statutes,  would  be  in  the  highest 
degree  preposterous  and  even  absurd.  It  would  be  to  do  the  me- 
chanical part  of  the  work,  and  leave  all  the  higher  unattempted  ;  to 
prepare  the  paper,  and  the  ink,  and  the  pens,  for  some  great  per- 
formance of  our  industry  and  genius,  and  when  all  was  artistically 
disposed,  and  the  paper  awaited  its  appointed  charge,  to  turn  away 
and  undertake  some  fresh  handy  work.  In  fact,  a  lawgiver  pro- 
mulgating a  code  of  written  law,  and  leaving  the  unwritten  un- 
touched, is  something  between  a  folly  and  a  fraud.  He  tells  his 
subjects  that  they  are  in  this  book  to  find  part  of  the  rule  of  life, 
but  that  they  must  not  trust  it  or  heed  it,  because  more  than  half 
the  rule  is  elsewhere  floating  about  in  no  book  at  all.  He  says, 
'  Look  here  and  you  will  find  half  of  what  I  command ;  at  your  peril 
disobey  me ;  but  also  at  your  peril  obey  this  law,  for  there  is  lefl 
out  more  than  the  other  half,  which  is  an  important  part  of  it,  and 
where  you  are  to  find  that  other  part,  I  am  sure  is  more  than  I  can 
tell  you.'  If  the  subject  ventures  to  say  that  the  omission  leads  to 
bis  supposing  that  the  part  left  out  has  no  connection  with  the  part 
promulgated,  the  lawgiver  at  once  tells  him — *  Quite  the  contrary ; 
you  were  never  more  mistaken  in  your  life :  the  two  portions  are 
intimately  connected,  forming  parts  of  one  whole,  the  rule  of  your 
conduct;  and  the  portion  which  I  suppress  because  I  don*t  know 
bow  to  deal  with  it,  partly  extends,  partly  explains,  partly  modifies, 
partly  abrogates  the  rules  which  I  now  imperfectly  publish,  and 
strictly  command  you  to  follow !" 

It  is  really  surprising  that  any  man  possessing  the  slightest 
practical  acquaintance  with  jurisprudence  or  legislation^  can 
be  induced  to  write  in  this  manner.  If  M.  Dupin  be  right  in 
supposing  that  there  is  no  country  where  decisions  have  not 
been  used  to  supply  the  defects  of  legislature,  it  is  obvious 
that  every  lawgiver  must  adopt  the  language  which  Lord 
Brougham  compels  his  fancied  one  to  use.  But  a  lawgiver 
who  had  completed  a  digest  of  the  Statute  Law,  and  left  the 
Common  Law  untouched,  need  use  no  language  of  the  sort. 
He  might  say :  ^'  I  found  the  law  divided  :  I  have  not  meddled 
with  that  division,  nor  can  I  fairly  be  held  answerable  for  it ; 
but  here  is  one  half  incalculably  improved  for  you/* 

"The  two  reasons,  more  or  less  plainly  confessed,  which  have 
made  some  men  averse  to  reducing  our  common  law  into  a  code, 
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are,  the  one,  wholly  groundless,  the  other,  a  strong  argument  in 
favour  of  the  measure.  It.  is  said  that  there  is  a  risk  in  enacting  the 
provisions  of  the  common  law,  because  they  are  nowhere  distinctly 
laid  down,  and  next,  that  if  you  do  digest  them  in  a  statute,  yoa 
prevent  the  courts  from  gradually  accommodating  them  to  future 
circumstances.  The  first  of  these  reasons  signifies  that  the  legis- 
lature is  afraid  of  not  exactly  knowing  what  the  common  law  has 
decreed ;  afraid,  in  the  dark,  of  giving  body  and  form,  and  con- 
sistency to  principles  never  very  accurately  stated.  Were  it  true 
that  such  is  the  condition  of  the  common  law,  it  would  be  hard  to 
imagine  a  more  powerful  reason  for  defining  and  declaring  its  prin- 
ciples by  positive  enactment.  Many  things  may  fall  within  this  de- 
scription ;  and  you  may  leave  them  out  if  you  are  so  cautiously  minded; 
there  will  still  remain  to  require  digesting  quite  enough,  of  which 
no  reasonable  doubt  at  all  can  exist.  I  remember  when  most  men 
in  Westminster  Hall  had  a  great  scruple  about  any  legislative  inter- 
ference with  the  law  of  evidence ;  I  mean  that  portion  of  it  which 
does  not  refer  to  the  necessity  of  written  proof;  for  the  Statute  of 
Frauds  had  set  a  memorable  example  how  far  legislation  might  go 
in  dealing  with  that  matter.  But  we  have  easily  and  entirely  got 
over  all  such  scruples  now ;  the  late  act  of  the  chief  justice  has  most 
satisfactorily  overleapt  all  such  difficulties.  They  were,  however, 
largely  urged  to  impede  its  progress,  by  those  who  were  not  quite 
aware  of  the  kind  of  understanding  they  had  to  grapple  with — that, 
namely,  wherewithal  the  Chancellor  is  so  eminently  endowed — an 
understanding  far  too  vigorous  and  enlightened  to  be  swayed  by  any 
such  apprehensions,  which  I  am  only  prevented  from  terming  mere 
drivelling,  by  the  respect  I  bear  to  some  who  entertained  them." 

The  illustration  has,  as  usual,  no  connection  with  the  ar- 
gument. The  rules  of  evidence  abrogated  or  modified  by 
Lord  Denman's  act  were  clear  and  well  known.  Such  is 
certainly  not  the  case  with  many  doctrines  of  the  common 
law,  which  necessarily  remain  vague  and  flpating,  until  the 
time  arrives  for  applying  them,  when  they  are  elucidated  by 
the  bar  and  finally  fixed  by  the  Bench.  Every  thing  of  this 
sort,  every  thing  which  did  not  suggest  itself  in  a  palpable 
tangible  form  on  bare  perusal  (for  bare,  however  careful, 
perusal  is  the  utmost  that  could  be  expected  from  G>mmis- 
sioners)  is  to  be  left  out  "if  you  are  so  cautiously  minded;" 
yet  a  code  is  to  make  no  essential  alteration  in  the  substance 
of  the  law !  It  is  to  be  regretted  that  Lord  Brougham,  before 
hazarding  these  opinions,  did  not  endeavour  to  benefit  by  the 
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legal  knowledge  as  well  as  understanding  '^  wherewithal  the 
Chancellor  is  so  eminently  endowed," 
The  farther  he  goes,  the  more  illogical  does  he  become : 

'<  Even  the  history  of  the  Statute  of  Frauds  affords  a  remarkable 
instance  of  the  evils  of  leaving  the  law  in  that  kind  of  traditional — 
and  I  may  add,  as  the  unavoidable  consequence — that  constantly 
transitive  state  in  which  it  must  continue  while  left  undigested  and 
unenacted.  There  is  not  one  section  of  that  most  important  sta- 
tute, hardly  a  line  of  it,  which  has  not  at  various  times  been  modi- 
fied, and  not  many  which  have  not  been  partially  altered  and  even 
repealed  by  judicial  construction ;  nor  can  any  thing  more  illustrate 
the  necessity  of  combining  the  common  with  the  statute  law  in  our 
Code,  than  a  consideration  of  the  state  in  which  the  Statute  of 
Frauds  would  be  left  by  the  omission  of  the  former.  I  will  ven- 
ture to  say,  that  nothing  could  much  more  tend  to  mislead  the 
reader  of  that  statute,  and  of  the  additions  since  made  to  it  by  Lord 
Tenterden's  Act.  He  would  decide  almost  any  case  that  came 
under  his  observation  contrary  to  the  law  as  it  now  stands,  if  he 
only  read  the  letter  of  these  two  statutes. 

"The  other  reason  against  extending  our  Code  to  the  common  law 
really  hardly  requires  a  separate  answer.  Nothing  can  be  worse 
than  leaving  the  definition  of  the  law  to  the  judges,  Its  application 
and  interpretation  must  of  necessity  be  left  to  them ;  but  wherever 
it  is  possible  to  lay  it  down  as  their  guide,  no  one  can  reasonably 
doubt  that  it  ought  to  be  so  declared.  That  which  exists  only  in 
tradition^  or  in  the  dicta  or  decisions  of  judges,  or  in  the  books  of 
the  learned,  never  can  be  aojixed  and  unalterable  as  that  which  the  /e- 
gitlature  has  pronounced^  and  the  latitude  of  modifying  it  which  an 
unwritten  law  affords  to  those  who  should  only  apply  it,  is  most  in- 
consistent with  the  ends  of  justice.  Every  addition  made  by  the 
judge  to  the  common  law  as  he  found  it,  every  alteration  which  he 
effects  in  its  provisions,  under  the  guise  of  exposing  or  applying  it, 
besides  the  great  defect  in  its  title — namely,  that  it  proceeds  from 
an  individual,  and  not  from  the'  supreme  power  in  the  State — 
labours  under  this  insuperable  objection,  that  it  is  an  ex  post  facto 
law,  a  law  made  after  the  conduct  has  been  held,  or  the  question 
has  arisen  which  it  is  to  visit  or  to  dispose  of, — nay,  a  law  made 
with  a  reference  to  that  very  conduct  and  that  very  qi^tion. 
Almost  any  law  made  prospectively  and  for  the  whole  community 
is  better  than  one  thus  made  under  the  bias  given  by  the  circum- 
stances of  the  moment ;  nor  can  there  be  a  more  severe  reflection 
upon  judicial  conduct  than  is  contained  in  the  remark  so  frequently 
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made  respecting  the  decisions  of  the  courts  upon  cases  not  pro- 
vided for  by  plain  statutory  enactment,  Ubat  the  judges  always  find 
it  easy  to  grind  a  little  law  as  they  want  it.'  This  they  would 
find  always  more  and  more  difHcult,  in  proportion  as  the  whole  of 
our  legal  doctrines,  both  of  our  written  and  our  unwritten  law, 
were  reduced  into  a  system,  digested  and  enacted  by  the  authority 
of  the  legislature.*' 

The  Statute  of  Frauds  was  drawn  by  the  leading  lawyers 
of  the  period,  and  Lord  Tenterden  gave  his  best  attention  to 
his  Act.  When  written  laws  of  this  sort  give  rise  to  more 
litigation  than  unwritten  ones,  we  are  inevitably  led  to  doubt 
whether  there  be  not  something  in  the  nature  of  language 
and  the  changing  quality  of  social  relations,  which  may  ac- 
count for  the  imperfection,  without  imputing  blame  to  the 
lawgiver.  In  the  teeth  of  such  examples,  however,  we  are 
told  that  nothing  can  ever  be  so  fixed  and  unalterable  as  that 
which  the  legislature  has  pronounced. 

Lord  Brougham  admits  that  the  application  and  interpre- 
tation of  the  law  must  of  necessity  be  left  to  the  judges,  though 
the  definition  of  it  may  not;  a  nice  distinction  which  he  would 
find  it  extremely  difficult  to  apply.  When  the  judges  de- 
clared the  meaning  of  the  term  agreement^  did  they  define  or 
merely  interpret  the  law  ? 

As  for  their  making  law,  they  make  it  precisely  as  they 
always  must  make  it,  unless  a  code  can  do  what  every  reason- 
able man  now  admits  that  it  cannot,  namely,  anticipate  all 
conceivable  Sorts  of  transactions,  states  of  life,  and  combina- 
tions of  events;  but  they  never  propound  a  rule,  a  doctrine, 
or  a  principle,  unless  they  find  it  already  established,  or  find 
one  which  includes  it  or  from  which  it  is  logically  deducible. 
If  they  were  in  the  habit  of  "  grinding"  law  as  they  want  it, 
why  do  we  so  oflen  find  them  regretting,  in  individual  cases, 
that  they  are  compelled  to  declare  it  as  it  stands?  If  the 
law  made  by  the  judges  be  ex  post  facto  law,  all  we  can  say 
is,  there  is  no  help  for  it;  but  it  is  not  ex  post  facto  law  in 
the  bad  or  obnoxious  sense,  and  Lord  Brougham  knows  or 
ouglu  to  know  that  as  well  as  we  do. 

There  is  a  wide  difference  between  criminal  and  civil  law 
in  this  respect.  For  example,  the  maxim,  "there  is  no  wrong 
v^rithout  a  remedy,"  forms  part  of  our  civil  common  law,  and 
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has  been  time  immemorial  applied  by  the  judges  to  new  eases 
as  they  arose  without  complaint.  Suppose,  instead  of  specific 
prohibitions  against  crime,  we  were  to  frame  a  corresponding 
maxim,  "  there  is  no  crime  without  a  punishment,"  and  leave 
its  application  to  the  Courts.  Many  crimes  escape  punish- 
ment for  want  of  such  a  maxim;  yet  it  is  better  that  they 
should  escape,  than  that  a  discretionary  power  of  so  startling 
a  nature  should  be  created  or  punishments  be  deprived  of 
most  of  their  preventive  force  by  uncertainty.  But  it  is  not 
better  that  every  civil  transaction  or  contract  which  has  not 
been  similarly  foreseen  by  the  legislator,  should  be  regarded  ~ 
as  beyond  the  jurisdiction  of  the  judges.  Moreover,  every 
practical  lawyer  knows  that  the  criminal  law  lies  within  a 
much  smaller  compass,  and  is  incomparably  more  tangible  and 
manageable  than  the  civil  law. 

Lord  Brougham  closes  the  argument  with  a  sentence  prov- 
ing that  the  greater  part  of  it  had  better  have  been  omitted : 

"  The  remarks  into  which  I  have  been  led  are  of  general  appli- 
cation, and  lead  to  the  necessity  of  a  code  which  shall  embrace  our 
whole  law  in  one  great  body  of  jurisprudence.  But  my  present 
attempt  is  much  more  confined ;  I  am  only  dealing  with  the  criminal 
law ;  and  for  digesting  and  enacting  that,  the  ground  is  thoroughly 
and  most  deliberately  prepared  by  the  last  Report  of  the  Commis- 
sioners. They  would  have  little  difiiculty  in  extending  their  digest 
to  the  civil  law,  with  the  addition  of  one  or  two  to  their  number ; 
and  it  would  be  a  neglect  of  all  justice  we^e  I  not  to  state  that  no 
assistance  could  in  this  respect  be  more  valuable  than  that  of  Mr, 
TwisS)  whose  able  and  learned  treatise  upon  the  digesting  of  our ' 
laws,  published  several  years  ago,  shows  how  well  he  has  studied 
the  subject,  and  deserves  to  be  consulted  by  every  one  who  would 
join  in  this  important  inquiry.  But  as  it  is  easy  and  safe  to  begin 
with  a  portion  of  the  great  work,  my  advice  certainly  is,  that  you 
should  confine  yourself,  in  the  first  instance,  to  the  digesting  of  a 
criminal  code." 

We  gladly  quote  the  compliment  to  Mr.  Twiss;  but  we 
hope  to  see  him  filling  a  better  and  more  suitable  appoint- 
ment than  that  of  Codification  Commissioner. 

There  is  nothing  new  or  striking  in  Lord  Brougham's  expo- 
sition of  the  principles  that  should  govern  the  preparation  of 
of  a  criminal  code ;  but  his  remarks  on  the  probabilities  of  its 
adoption  are  well  worth  quoting; 
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*<  Yet  I  would  fain  hope  that  you  will  meet  with  no  serious 
obstacles  in  the  good  work  to  which  I  am  now  urging  you,  which 
falls  strictly  within  your  department,  and  which  you  have  already 
most  usefully  furthered  by  continuing  the  Commission,  enabling 
them  to  complete  their  labours.  The  disposition  of  the  Commons 
is  wholly  favourable  to  law  reform.  The  leaders  of  the  opposition 
to  your  Government  would  surely  not  resist  the  completion  of  an 
important  work,  begun  while  they  themselves  were  in  office.  There 
are  many  most  able  and  well-informed  men,  not  usually  fou^d  to 
support  the  present  ministry,  but  not  lending  themselves  to  mere 
party  tactics,  upon  whose  zealous  aid  you  might  well  rely.  I  need 
only  mention  such  men  as  Mr.  Roebuck,  Mr.  Leader,  Mr.  Jarvis, 
Mr.  Wakley,  Mr.  Cobden,  Mr.  Villiers,  Some  even  of  those  who 
have  given  themselves  up  more  to  party  are  known  as  most  friendly 
in  their  dispositions  to  any  well-devised  measures  for  the  amendment 
of  the  law.  Need  I  mention  the  support  which  you  may  surely 
reckon  upon  from  the  learning,  experience^  and  ability  of  Mr.  Ser- 
jeant Wilde,  the  acuteness  and  industry  of  Mr.  Hawes — but  I  really- 
must  stop,  lest  in  naming  some,  I  should  seem  to  show  a  want  of 
respect  for  others,  who  might  be  added  to  the  list.  That  any  objec- 
tion should  arise  among  the  judges,  to  whom  a  greater  boon  could 
not  be  granted  than  such  a  code  as  I  am  proposing,  I  hold  to  be 
quite  impossible.  Nor  can  any  one  look  forward  to  the  least  diffi- 
culty being  raised  in  the  Lords  when  the  measure  shall,  as  I  hope 
it  may,  obtain  the  Chancellor's  approval." 

If  Lord  Brougham  wishes  his  compliments  to  be  valued, 
he  should  be  more  chary  of  them.  They  remind  us  of  what 
Junius  said  of  the  Duke  of  Grafton's  promises, — that,  like  a 
drunken  landlord,  he  dealt  them  about  as  liberally  as  his 
liquor,  and  would  suffer  no  man  to  leave  his  table  either  sor- 
rowful or  sober.  Unless  we  are  much  mistaken  in  the  dispo- 
sitions of  the  gentlemen  he  has  associated,  we  incHne  to  think 
that  more  than  one  will  exclaim,  on  looking  at  his  fellow,  as 
Dr.  Johnson  exclaimed,  when  he  heard  that  Sheridan  had  got 
a  pension:  "Has  he  got  one?  then  it  is  time  for  me  to  give 
up  mine.'' 

The  peroration  of  the  first  Letter  is  more  ambitious  than 
successful  as  a  display  of  rhetoric  : 

"  A  work  would  then  be  accomplished,  the  devising  or  propound- 
ing of  which  assuredly  was  not  left  to  our  day.  In  all  ages  the 
greatest  benefactors  of  their  species — the  sovereigns,  who  deemed 
their  truest  glory  to  consist  ^in^^the  happiness  of  their  people-*— the 
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sages  whose  wisdom  pierced  the  darkness  that  shrouded  their  age, 
and  gave  them  to  live  before  their  time — the  lawyers  whose  genius 
the  trammels  of  their  profession  had  no  power  to  fetter — the 
reformers  whose  faculties  were  neither  benumbed  by  veneration 
for  existing  institutions,  nor  bewildered  by  the  phrenzy  of  seeking 
change  for  change's  sake— Alfred  and  the  Sixth  Edward — Bacon 
and  ^  Hale,  the  chiefs  of  the  Commonwealth, — all  have  loudly 
demanded,  some  have  lent  their  aid  towards  this  grand  juridical 
improvement.  In  other  countries  the  work  has  been  undertaken 
with  more  or  less  of  success,  but  in  all  with  most  beneficial  results. 
Catherine  of  Russia,  Frederick  of  Prussia,  Joiseph  of  Austria,  the 
Tuscan  Dukes,  the  Bavarian  and  Belgian  Kings,  the  Sardinian 
Princes,  the  Emperor  Napoleon,  the  American  States— all  have 
built  their  renown  upon  the  blessings  which  they  bestowed  upon 
their  dominions  by  delivering  the  people  from  the  miserable  slavery 
of  vague  and  unknown  laws.  Is  it  asking  too  much  of  English 
legislation  in  the  middle  of  the  nineteenth  century,  to  require  that 
here  too  this  great  experiment  shall  be  made,  and  the  attempt  only 
abandoned  after  a  fair  trial  shall  prove  the  attainment  of  success  to 
be  hopeless  V* 

The  second  Letter  is  headed  "  Law  Reforms  of  1843 — 
Spirit  of  Party,"  and  deals  more  with  political  and  personal 
matters  than  ^ with  law.  Lord  Brougham  stoutly  vindicates 
the  government  from  the  charge  of  supineness,  and  proves  by 
details  that  they  have  done  much  more  in  the  same  period  of 
time  than  their  predecessors.  He  pays  a  just  tribute  to 
the  liberal  views  and  comprehensive  intellect  of  the  Chan- 
cellor, but  rather  unaccountably  forgets  to  mention  the  exer- 
tions of  the  Attorney-General  in  the  same  walk. 

The  pith  of  a  lady's  letter  is  often  found  in  the  postscript, 
and  we  strongly  suspect  that  Lord  Brougham's  were  written 
for  the  sake  of  the  winding  up,  in  which  he  indulges  in  a  most 
exuberant  burst  of  egotism.  Amongst  other  speculations  we 
are  favoured  with  one  as  to  the  cause  of  the  attacks  on  his 
lordship  by  the  press  : 

**  Then  you  will  naturally  ask,  and  so  will  the  public,  if  any  of 
the  public^  indeed,  care  for  so  insignificant  a  subject,  or  give  them- 
selves the  tiresome  trouble,  after  being  amused  with  the  attack,  of 
hstening  to  the  defence  of  an  old  servant  who  will  still  take  no  dis- 
missal from  his  place — you  and  they  may  ask  what  could  give  rise 
to  all  this  outpouring  of  rancour ;  all  these  contortions  of  fury,  ap- 
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parently  without  a  motive — certainly  without  even  the  shadow  of  a 
pretext  ?  How  can  I  answer  the  question  ?  How  can  I  tell  whom 
I  may  have  offended  by  stopping,  as  1  frequently  did,  a  scandalous 
job  ?  How  should  I  know  the  names  of  all  the  suitors  in  my 
Court,  and  before  the  House  of  Lords,  against  whom  I  may  con- 
scientiously, but  to  them  most  ruinously,  have  pronounced  judg- 
ment, sometimes  affecting  the  character  of  parties,  sometimes  their 
estates  ?  That  some  things  were  prevented  which  certain  men  not 
unconnected  with  the  press  exceedingly  desired,  I  am  aware,  and  I 
am  also  aware  that  what  I  thought  had  passed  in  the  secrecy  of  the 
Cabinet  became  known  to  those  concerned,  in  a  manner,  I  believe, 
without  any  precedent.  I  am  further  aware  of  excessive  annoyance 
having  been  given  by  some  judgments  of  mine  to  parties  not  with- 
out influence ;  of  those  parties  having  made  attempts  to  assail  their 
judge  through  the  press,  (*  write  him  down/  was  their  phrase) ; 
and  of  their  afterwards  having  exerted  some  activity  among  other 
judges,  as  well  as  with  myself,  who  indignantly  spurned  such  inter- 
ference away  from  me.  But  I  repeat  it — never  had  I  cause  to 
complain  of  my  late  colleagues  breathing  a  whisper  against  me  in 
public.  Perhaps  I  ought  to  wish  that  they  bad.  They  never 
would  have  done  it  twice,  and  the  foul  current  of  slander  might  have 
been  stemmed," 

O^ur  memory  may  play  us  false,  but  somehow  or  other 
we  have  an  impression  that,  on  one  occasion,  when  Lord 
Brougham  had  just  concluded  a  very  remarkable  speech  with 
some  personal  allusion,  Lord  Melbourne  quietly  asked  the 
House  of  Lords  to  consider,  whether  there  must  not  exist  some 
very  serious  though  unexplained  cause  to  prevent  a  govern- 
ment from  accepting  the  assistance  of  such  a  man. 

Judgments  may  be  wrong  as  well  as  conscientious,  and  we 
were  aware  that  some  of  Lord  Brougham's  had  brought  un- 
expected ruin  on  suitors  and  given  great  dissatisfaction  to 
the  bar ;  but  we  regret  to  hear,  on  his  own  authority,  that  so 
much  of  the  wide-spread  distrust  regarding  him  is  to  be  traced 
to  his  judicial  exploits. 

H. 
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Sir  Nicholas  Bacon. 
Nicholas  Bacon^  the  eminent  father  of  an  illustrious  son^ 
was  himself  the  second  son  of  Robert  Bacon,  Esq.,  of  Drin- 
kleston  in  Suffolk,  a  gentleman  descended  from  a  family  of 
consideration  and  antiquity  in  that  county ;  and  was  born  in 
the  year  1610,  at  Chiselhurst  in  Kent.  Fuller  says,  indeed, 
but  it  seems  erroneously,  that  he  was  born  in  Suffolk,  near 
the  abbey  of  Bury  St.  Edmunds,  of  which,  he  adds,  "  I  have 
read  that  his  father  was  an  officer  belonging  thereunto."  He 
completed  his  English  education  at  Bene't  (Corpus  Christi) 
College,  Cambridge,  whither  he  was  sent  when  very  young ; 
and  went  afterwards  to  Paris,  where  he  remained  some  years, 
probably  in  the  study  of  the  civil  law  and  foreign  literature. 
He  was  bred  in  the  Protestant  faith,  which  he  maintained 
through  life  with  a  warm  and  zealous  profession  hardly  to 
have  been  expected  from  the  general  placidity  of  his  character. 

On  his  return  from  the  continent,  he  was  entered  of  Gray's 
Inn,  betook  himself  steadily  to  legal  studies,  and,  after  the 
usual  probationary  period,  was  called  to  the  bar  by  that  so- 
ciety. We  are  assured  that  he  was  speedily  distinguished, 
as  well  for  his  professional  knowledge  as  for  his  forensic  abi- 
lity. It  is  probable  that  he  enjoyed  at  an  early  period  of  his  ' 
career  the  support  and  countenance  of  Cecil,  afterwards  Lord 
Burleigh,  who  subsequently  became  connected  with  him  by 
affinity,  by  the  marriage  of  Bacon  with  the  sister  of  his  wife, 
daughter  of  Sir  Anthony  Cooke,  the  preceptor  of  King  Ed- 
ward VI.  At  all  events,  he  soon  became  the  object  of  the 
royal  bounty ;  for  in  1 544,  when  he  was  as  yet  only  in  his 
thirty-fourth  year,  he  had  a  grant  from  Henry  VIII.  of  the 
manors  of  Redgi-ave,  Bottesdale,  and  Gillingham,  with  the 
park  of  Redgrave,  and  other  lands,  in  the  county  of  Suffolk, 
part  of  the  possessions  of  the  suppressed  monastery  of  St. 
Edmund's  Bury.  About  the  same  time,  he  was  appointed 
solicitor  to  the  Court  of  Augmenfations,  and  two  years  later 
(1546)  attorney  to  the  Court  of  Wards ;  both  places  of  consi- 
derable emolument. 

The  only  further  intelligence  we  have  of  him  during  the 
remainder  of  that  reign,  is,  that  he  projected,  and  laid  before 
the  king,  a  plan  for  the  foundation  of  a  great  college,  de** 
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signed  to  embrace  the  whole  extent  of  modem  learning, 
and  to  be  dedicated  to  the  education  of  persons  to  be  after- 
wards employed  in  the  public  service  of  the  State.  The 
main  objects  of  the  institution^  as  developed  by  its  author, 
were,  to  cultivate  the  knowledge  of  the  Latin  and  French 
tongues  in  their  greatest  purity^  and  in  those  languages  to 
read  and  debate  upon  all  subjects  of  public  policy ;  to  form 
historical  collections^  and  publish  new  treatises^  relating  to  the 
different  systems  of  government  in  the  European  States^  their 
domestic  institutions  and  polity,  and  their  foreign  diplomacy : 
and  the  students  were  finally  to  perfect  their  knowledge  of 
political  science  by  travelling  in  the  suites  of  the  king's  minis- 
ters on  the  continent.  This  was  undoubtedly  a  noble  and 
comprehensive  scheme ;  how  far  practicable  is  another  consi*^ 
deration :  it  is  needless  to  say,  that,  if  ever  seriously  enter- 
tained;  it  was  never  carried  into  effect. 

Bacon  received  no  further  promotion  during  the  reign  of 
Edward  VI.  or  Mary :  perhaps  all  that  was  to  be  hoped  in 
the  latter  was  to  escape  persecution^  which  prudence  and  mo- 
deration enabled  him  to  do.  But  in  the  first  year  of  the  i-eign 
of  Elizabeth  (1558),  doubtless  by  the  influence  of  Cecily  he 
was*elevated  at  once  to  the  high  office  of  Lord  Keeper,  which 
upon  that  occasion  was  for  the  first  time  invested  by  the 
authority  of  Parliament  with  all  the  real  authority  and  privi- 
leges of  the  chancellorship.  He  enjoyed  from  the  first  the 
full  confidence  of  the  youthful  Queen :  "  she  relied  on  him," 
says  Camden,  "  as  the  very  oracle  of  the  law."  In  the  first 
Parliament  of  her  reign  arose  the  important  question  of  her 
l^itimacy;  which  the  new  Lord  Keeper  so  treated  as  to 
acquire  a  high  reputation  for  judgment  and  discretion.  Under 
his  advice  the  two  bills  were  introduced,  one  of  which  recog- 
nized the  title  of  Elizabeth  to  the  crown,  while  by  the  other 
she  was  restored  in  blood  as  heir  to  her  mother ;  thus  passing 
sub  silentio  the  act  of  Henry  VHL,  whereby  she  had  been 
bastardized. 

Fuller  says  of  his  conduct  upon  this  occasion — ^^  He  was 
condemned  by  some  who  seemed  wise^  and  commended  by 
those  who  were  so,  for  not  causing  that  statute  to  be  re* 
pealed  whereby  the  Queen  was  made  illegitimate;  for  ihiB 
wise  statesman  would  not  open  that  wound  which  time 
had  partly  closed,  and  would  not  meddle  with  the  variety^ 
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nay,  contrariety  of  statutes  in  this  kind,  whereby  people 
would  rather  be  perplexed  than  satisfied,  but  decided  her  right 
from  another  statute,  which  allowed  her  succession ;  the  rather 
because  lawyers  maintain,  that  a  crown  once  worn  cleareth  all 
defects  of  the  wearer  thereof/* 

tn  this  same  session,  he  was  appointed  to  preside  at  the 
conference  held  before  the  two  houses  of  Parliament,  between 
the  leading  divines  of  the  Protestant  and  Romish  churches, 
on  the  disputed  doctrines  of  their  several  creeds :  a  contest 
hi  which,  as  might  have  been  foreseen,  the  champions  of  the 
religion  professed  by  the  court  were  easily  triumphant,  while 
some  of  the  papist  disputants,  among  them  the  Bishops  of 
Winchester  and  Lincoln,  being  pronounced  refractory  and 
obstinate  adherents  to  their  heresy,  were  even  punished  by 
imprisonment,  and  the  rest  bound  in  sureties  to  appear  before 
the  privy  council,  and  not  to  depart  beyond  the  limits  of 
London  and  Westminster : — the  first  step  in  that  severe  and 
odious  crusade  against  popery,  which  was  carried  into  effect 
in  the  various  penal  statutes  of  that  reign.  For  this  office 
Bacon  was  little  fitted,  being,  as  Camden  observes  on  the 
occasion,  *'  a  very  indifferent  divine,  and  a  professed  enemy 
to  the  papists."  The  Catholic  doctors  refused,  in  limine, 
to  engage  in  any  discussion  to  which  the  supremacy  of  the 
pope  was  not  an  admitted  preliminary,  and  desired,  on  this 
condition  being  rejected,  to  have  permission  to  withdraw. 
Bacon,  urged  them  repeatedly,  but  without  effect,  to  proceed 
with  the  conference ;  and  at  length  dismissed  them  with  the 
pregnant  hint — "  for  that  ye  will  not  that  we  should  hear  you, 
perhaps  you  may  shortly  hear  of  us ;"  an  intimation  of  which, 
as  we  have  said,  they  speedily  found  the  fulfilment. 

The  Lord  Keeper's  family  connexions,  as  well  as  his  hosti- 
lity to  Romanism,  concurred  in  prompting  him  to  oppose  a 
strenuous  resistance  to  the  proposal  for  a  marriage  between 
the  Queen  of  Scots  and  Dudley,  Earl  of  Leicester,  and  to  the 
arguments  in  favour  of  her  right  of  succession  to  the  throne, 
which  for  the  time  Elizabeth  seemed  disposed  to  countenance. 
He  incurred  thereby  the  deadly  enmity  of  Leicester,  who 
accused  him  to  the  queen  of  having  had  some  share  in  the 
authorship  of  a  tract  published  in  1564,  in  the  name  of  John 
Hales,  clerk  to  the  Hanaper,  in  which  the  right  of  succession 
was  afi^rmed  to  be  in  the  issue  of  the  Earl  of  Hertford  by  the 
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ill-fated  lady  Catherine  Grey,  whose  life  had  just  before  been 
sacrificed  to  the  hardships  and  indignities  to  which  Elizabeth's 
jealous  cruelty  had  subjected  her  during  an  imprisonment  in 
the  Tower.  The  Bishop  of  Ross^  the  Scottish  ambassador, 
loudly  demanded  the  punishment  of  the  authors.  Hales  was 
thrown  into  prison,  and  Bacon  himself  fell  into  no  small  dis- 
favour— whether  real,  or  only  simulated  to  appease  the  wrath 
of  Leicester,  and  the  importunities  of  the  bishop,  may  be 
questioned,  although  Cecil,  in  one  of  his  letters,  says  that 
"  the  affairs  of  the  nation  suffered  much,  as  well  as  the  Lord 
Keeper's  life  being  in  danger  through  heaviness  of  mind ;" — was 
forbidden  the  court,  deprived  of  his  seat  in  the  privy  council, 
and  restrained  from  any  interference  in  public  affairs  beyond 
the  occupation  of  his  seat  in  the  Court  of  Chancery. 

He  continued  in  disgrace  for  some  months,  until,  having 
written  during  the  interval  a  sort  of  recantation  of  the  opinions 
maintained  in  Hales's  pamphlet  {"  The  right  of  succession  to 
the  crown  of  England  in  the  family  of  the  Stuarts,  exclusive  of 
Mary  Queen  of  Scots,  asserted  and  defended  against  Sir  An- 
thony Browne"),  he  was  at  length,  upon  the  earnest  intercession 
of  Cecil,  restored  to  the  full  exercise  of  his  official  functions,  and 
to  the  favour  of  the  Queen,  which  he  retained  without  further 
intermission  during  the  remainder  of  his  life.  Anthony  Wood 
tells  us,  that  Cecil  had  in  fact  as  much  hand  in  the  obnoxious 
publication  as  Bacon,  but  that  it  was  agreed  that  the  whole 
weight  should  be  laid  upon  the  latter,  in  order  that  the  Secre- 
tary might  preserve  his  interest  with  the  Queen  entire,  and  so 
be  the  more  capable  of  bringing  the  Lord  Keeper  again  into 
favour,  *'  which,  however,  he  was  not  able  to  do  till  the  be- 
ginning of  the  next  year,  nor  would  it  have  been  done  at  all, 
if  Sir  Anthony  Browne  would  have  accepted  the  seals ;  but.  he 
being  a  wise  man,  and  of  a  religion  different  from  that  of  the 
State,  wisely  and  steadily  refused  them,  though  strongly  im- 
portuned by  the  Earl  of  Leicester,  who,  by  this  gentleman's 
prudence,  found  all  his  fine-spun  schemes  defeated." 

In  1668,  the  Lord  Keeper  was  placed  at  the  head  of  the 
commission  appointed  to  hear  the  Regent  Murray's  charges 
against  Mary  Queen  of  Scots;  and  in  1571,  the  meeting  of 
the  Queen's  commissioners  and  the  delegates  from  Mary  took 
place  at  his  house,  at  which  it  was  proposed,as  the  price  of  her 
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liberty,  that  some  of  the  chief  nobility,  and  of  the  principal 
fortresses  of  Scotland,  should  be  delivered  into  the  hands  of 
Elizabeth,  as  hostages  for  her  future  conduct.  Bacon,  ac- 
cording to  Camden,  broke  up  the  conference  with  an  exclama- 
tion that  ''all  Scotland,  their  princes,  nobles,  and  castles,  were 
too  little  to  secure  the  Queen  and  flourishing  kingdom  of 
England."  In  the  following  year,  some  of  the  papist  ad- 
herents of  Mary  published,  in  France,  a  pamphlet  under  the  title 
of  "A  Treatise  of  Treason,"  breathing  the  bitterest  enmity  to 
Bacon,  charging  him  as  a  traitor  to  the  State  of  England,  and 
heaping  upon  him  obloquy  of  every  kind.  This  libel  was  in- 
dustriously circulated  throughout  England,  and  incurred  the 
high  resentment  of  the  Queen,  who  made  great  efforts  to  find 
out  the  author,  and  issued  an  order  that  all  the  copies  of  the 
book  should  be  forthwith  given  up,  under  severe  penalties, 
and  burnt  by  the  common  hangman. 

On  the  summoning  of  a  Parliament,  in  the  year  lS7I,in 
answer  to  the  customary  request  of  the  Speaker  for  freedOTi 
of  speech  in  the  Commons,  he  was  addressed  by  the  Lord 
Keeper  with  an  injunction  from  his  imperious  mistress,  that 
"her  Majesty  having  experienced  of  late  some  disorder,  and 
certain  offences,  which,  though  they  were  not  punished,  yet 
were  they  offences  still,  and  so  must  be  accounted,  they 
would  therefore  do  well  to  meddle  with  no  matters  of  State, 
and  to  occupy  themselves  in  other  matters  concerning  the 
commonwealth." 

Again,  at  the  close  of  the  session,  in  which,  although  on 
the  whole  they  had  shown  themselves  her  most  obsequious 
servants,,  a  few  members  had  displayed  some  sparkles  of 
independence,  he  rebuked  Iheni  in  her  name,  in  terms 
which  sound  strange  enough  in  the  ears  of  this  generation ; 
telling  them  that  "  although  the  majority  of  the  House  had 
shown  themselves,  in  their  proceedings,  discreet  and  dutiful, 
yet  a  few  of  them  had  discovered  a  contrary  character, 
and  had  justly  merited  the  reproach  of  audacious,  arrogant, 
and  presumptuous:  contrary  to  their  duty  both  as  subjects 
and  parliament-men,  nay,  contrary  to  the  express  injunc- 
tions given  them  from  the  throne  at  the  beginning  of  the 
session, — injunctions  which  it  might  well  become  them  to 
have  better  attended  to,  they  had  presumed  to  call  in  ques^- 
tion  her  Majesty's  grants  and  prerogatives.    But  her  Majesty 
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warns  them,"  continued  her  representative,  "  that  since  they 
thus  wilfully  forget  themselves,  they  are  otherwise  to  be 
admonished  :  some  other  species  of  correction  must  be  found 
for  them,  since  neither  the  commands  of  her  Majesty,  nor  the 
example  of  their  wise  brethren,  can  reclaim  their  audacious, 
arrogant  and  presumptuous  folly,  by  which  they  are  thus  led 
to  meddle  with  what  nowise  belongs  to  them,  and  what  Kes 
beyond  the  compass  of  their  understanding !" 

Sir  Nicholas  Bacon  continued  in  the  occupation  of  his  high 
office,  and  in  the  direction  of  state  affairs,  until  his  death,  on 
the  20th  of  February,  1579,  which  was  occasioned,  as  has 
been  alleged,  by  a  curious  misadventure.  Mallet  -thus  tells 
the  story,  in  his  life  of  Lord  Bacon : — ^**  Sir  Nicholas  being 
under  the  hands  of  his  barber,  and  the  weather  very  sultry 
[not  a  very  ordinary  occurrence  in  the  month  of  February], 
had  ordered  a  window  before  him  to  be  thrown  open.  As  he 
\^s  become  very  corpulent,  he  presently  fell  asleep  in  the 
current  of  fresh  air  that  was  blowing  in  upon  him,  and  awoke 
up,  after  some  time,  distempered  all  over.  'Why,'  said  he  to 
the  servant,  *  did  you  leave  me  thus  exposed  V  The  fellow 
replied,  that  he  durst  not  presume  to  disturb  him.  •Then,' 
said  the  Lord  Keeper,  '  by  your  civility  I  lose  my  life ;'  and 
so  removed  into  his  bed-chamber,  where  he  died  a  few  days 
after."  He  was  buried  with  much  pomp  in  St.  Paul's  Cathe- 
dral, near  a  costly  monument  erected  by  himself,  bearing  the 
following  inscription,  from  the  pen  of  George  Buchanan : — 

"  Hie  Nicolaum  n^  Baconum  conditum 
Existima  ilium,  tam  diu  Britannici 
Regni  secundum  columen,  exitium  malls, 
Bonis  asylum ;  caeca  quern  non  extulit 
Ad  hunc  honorem  sors,  sed  aequitas,  fides, 
Doctrina,  pletas,  unica  et  prudentia. 
Neu  morte  raptum  crede,  quia  unicd  brevi 
Vitd  perennes  emeruit  duas  ;  agit 
Vitam  secundam  caelites  inter  animus. 
Fama  implet  orbem,  vita  quae  illi  tertia  est, 
Hdc  positum  in  ar4  est  corpus  olim  auimi  domus, 
Ara  dicata  sempiternse  memoriae." 

My  Lord  Keeper's  advent  to  the  celestial  abodes  was  made 
the  subject  of  a  professional  jest,  thus  humorously  recorded 
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in  the  Apophthegms  of  Lord  Bacon  : — "  They  feigned  a  tale, 
principally  against  doctors'  reports  in  the  Chancery,  that  Sir 
Nicholas  Bacon,  when  he  came  to  heaven-gate,  was  opposed, 
touching  an  unjust  decree  which  had  been  made  in  the 
Chancery*  Sir  Nicholas  desired  to  see  the  order  whereupon 
the  decree  was  drawn  up,  and  finding  it  to  begin,  Veneris,  etCy 
'Why,'  saith  he, '  I  was  then  sitting  in  the  Star-Cham  ber;  this 
concerns  the  Master  of  the  Rolls ;  let  him  answer  it.'  Soon 
after  came  the  Master  of  the  Rolls,  Cordal,  who  died  indeed 
a  small  time  after  Sir  Nicholas  Bacon  ;  and  looking  into  the 
order,  he  found  that  upon  the  reading  of  a  certificate  of  Dr. 
GKbson,  it  was  ordered  that  his  report  should  be- decreed. 
And  so  he  fixed  it  upon  Dr.  Gibson,  and  there  it  stuck." 

Sir  Nicholas  built  a  mansion  on  his  manor  of  Redgrave, 
and  another  upon  an  estate  at  Gorhambury,  which  also  was 
part  of  the  possessions  of  the  monastery  of  St.  Edmunds 
Bury,  and  was  purchased  by  him  from  a  gentleman  of  the 
name  of  Rowlett,  to  whom  it  had  been  granted  by  the  crown. 
This  latter  he  decorated  with  gardens  of  great  extent,  abound- 
ing with  ornaments  and  devices  exhibiting  every  feature  of 
the  bad  taste  of  that  age ;  for  instance,  on  a  *^  little  banquet- 
ting  house"  were  a  series  of  pictorial  designs,  emblematic  of 
the  "  liberal  arts,"  to  wit,  grammar,  arithmetic,  logic,  music, 
rhetoric,  geometry,  and  astrology,  with  representations  of 
their  most  celebrated  professors,  and  each  having  its  appropriate 
Latin  couplet.  Over  the  hall-door  was  an  inscription,  which 
marks  the  period  of  the  erection  of  the  house  (1668) : — 

"  Haec  cum  perfecit  Nicholaus  tecta  Baconus, 
Elizabeth  regni  lustra  fuere  duo. 
Factus  eques,  magnl  custos  erat  ipse  sigilli ; 
Gloria  sit  soli  tota  tributa  Deo. 
Mediocria  firma." 

When  Queen  EUzabeth,  in  one  of  her  progresses,  came  to 
his  house  at  Gorhambury,  and  said  to  him  jocosely,  "  My 
lord,,  what  a  little  house  you  have  gotten ; "  he  answered  her, 
"  Madam,  my  house  is  well,  but  it  is  you  that  have  made  me 
too  great  for  my  house :"  a  witticism  with  a  double  aspect, 
referring,  no  doubt,  as  well  to  his  great  bodily  corpulency,  as 
to  his  advancement  in  the  Queen's  service.    On  the  occa- 
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sion  of  building  a  more  ambitious  mansion  in  place  of  this 
**  little  house/*  Lord-£aeoa  informs  us,  that  "  while  the  Lord 
Keeper  lived,  every  room  in  Gorharabury  was  served  with  a 
pipe  of  water  from  the  ponds,  distant  about  a  mile  off.  In 
the  lifetime  of  Mr.  Anthony  Bacon  [his  eldest  son  by  his 
second  marriage,  to  whom  he  bequeathed  the  estate],  the 
water  ceased.  After  whose  death,  his  lordship,  coming  to  the 
inheritance,  could  not  recover  the  water  without  infinite 
charge.  When  he  was  Lord  Chancellor,  he  built  Verulam 
House,  close  by  the  pond-yard,  for  a  place  of  privacy  when 
he  was  called  upon  to  dispatch  any  urgent  business.  And 
being  asked  why  he  built  that  house  there,  his  lordship 
answered,  that  since  he  could  not  carry  the  water  to  his 
house,  he  would  carry  his  house  to  the  water."  The  present 
extensive  mansion,  the  seat  of  the  Earls  of  Verulam,  is  of  still 
more  recent  date. 

The  circumstance  already  more  than  once  referred  to,  of 
the  Lord  Keeper's  great  corpulency,  is  prominent  in  all  the 
notices  of  him  which  appear  in  contemporary  writers.  Camden 
sets  out  with  it : — "  Vir  praepinguis,  ingenio  acerrimo,  sin- 
gulari  prudentifi,  summ&  eloquentia,  tenaci  meraori^,  et  sacris 
consiiiis  alterum  columen."  Fuller  describes  him  as  a  man — 
**  cut  fuit  ingenium  subtile  in  corpore  crasso ;  for  he  was 
loaden  with  a  corpulent  body,  especially  in  his  old  age,  so 
that  he  would  be  not  only  out  of  breath,  but  almost  out  of 
life,  with  going  from  Westminster  Hall  to  the  Star-chamber ; 
insomuch,  when  sitting  down  in  his  place,  it  was  some  time 
before  he  could  recover  himself;  and  therefore  it  was  usual 
in  that  Court,  that  no  laywer  should  speak  till  the  Lord 
Keeper  held  up  his  staff  as  a  signal  to  him  to  begin."  He 
himself,  in  a  letter  to  the  Queen,  preserved  in  the  Harleian 
collection,  laments  the  impediment  which  his  '^  unhable  and 
unweldie  bodie"  occasioned  to  his  attending  her  in  person, 
"as  his  bounden  dutie  and  service  required,"  instead  of  com- 
municating with  her  by  letters. 

His  character,  as  a  lawyer,  a  statesman,  and  a  faithful  ser*- 
vant  of  the  Queen,  is  warmly  praised  by  the  bic^raphers. 
His  acuteness  of  judgment,  his  aptitude  for  business,  and  his 
moderation  of  temper,  are  all  subjects  of  their  highest  eulogy* 
"  He  was  a  man,"  says  Lloyd,  "  full  of  wit  and  wisdom ;  a 
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gentleman  and  a  man  of  law,  and  of  great  knowledge  therein. 
He  had  the  deepest  reach  into  affairs  of  any  man  that  was  at 
the  council-table ;  the  knottiest  head  to  pierce  into  difficulties ;  ' 
the  most  comprehensive  judgment  to  surround  the  merits  of  a 
cause ;  the  strongest  memory  to  recollect  all  circumstances  of 
a  business  at  one  view  ;  the  greatest  patience  to  debate  and 
consider ;  and  the  clearest  reason  to  urge  anything  that  came 
in  his  way  in  the  Court  of  Chancery." 

"  In  that  Court,"  says  Peacham  in  his  '  Compleat  Gentle- 
man/  "  and  in  the  Star-chamber,  he  made  use,  on  proper  occa- 
sions, of  set  speeches,  in  Which  he  was  happier  than  most  men^ 
pleasing  the  people  by  their  sound,  and  charming  the  wisest 
men  of  that  age  with  their  sense,  whence  he  attained  the  repu- 
tation of  uniting  two  opposite  characters,  viz.,  of  a  witty  and 
a  weighty  speaker." 

Some  there  are  who  intimate  that  his  cautious  and  conside- 
rate temperament  amounted  to  a  dexterous  subtlety,  hardly 
consistent  with  sincerity.     Sir  Robert  Naunton  says  of  him, 

that  "  he  was  an  arch-piece  of  wit  and  wisdom Those 

that  lived  in  his  age  give  him  a  lively  character,  and  they 
decypher  him  to  be  another  Solon,  and  the  Sinon  of  those 
timeS;  such  a  one  as  GEdipus  was  in  dissolving  of  riddles." 
This  imputation,  of  an  extreme  craft  and  subtlety,  implying 
a  certain  amount  of  dishonesty  of  purpose,  appears  to  have 
been  made  against  him  very  shortly  after  his  death,  in  a  poli- 
tical libel  published  in  behalf  of  the  Catholics  in  1692,  and  is 
highly  resented  and  indignantly  denied  by  Lord  Bacon. 

"  He  says  *Sir  Nicholas  Bacon,  that  was  Lord  Keeper,  was 
a  man  of  exceeding  crafty  wit;'  which  showeth  that  this 
fellow,  in  his  slanders,  is  no  good  marksman,  but  throweth 
out  his  v^ords  of  defaming  without  all  level.  For  all  the 
world  noted  Sir  Nicholas  Bacon  to  be  a  man,  plain,  direct 
and  constant,  without  all  finesse  and  doubleness ;  and  one 
that  was  of  the  mind  that  a  man  in  his  private  proceedings 
and  estate,  and  in  the  proceedings  of  state,  should  rest  upon 
the  soundness  and  strength  of  his  own  courses,  and  not  upon 
practice  to  circumvent  others;  according  to  the  sentence  of 
Solomon,  Vir  prudens  advertit  adgressus  suos,  stultus  autem 
divertit  ad  doles :  insomuch  that  the  Bishop  of  Ross,  a  subtle 
and  observing  man,  said  of  him,  that  he  could  fasten  no  words 


286      Notices  of  Early  English  Lawyers. — No.  IV. 

upon  him,  and  that  it  was  impossible  to  come  within  him, 
because  he  offered  no  play :  and  the  queen  mother  of  France, 
a  very  politic  princess^  said  of  him,  that  he  should  have  been 
of  the  council  of  Spain,  because  he  despised  the  occurrents, 
and  rested  upon  the  first  plot ;  so  that  if  he  were  crafly,  it  is 
hard  to  say  who  is  wise." 

Perhaps  the  most  trustworthy  testimony  to  his  merits  is 
the  small  share  of  obloquy  with  which,  upon  the  whole,  either 
his  character  when  living,  or  his  memory  when  dead,  was 
visited.  The  motto  he  selected  was  probably  an  exterior  type 
of  the  character  of  his  mind,  as  the  maxim  it  contains  appears 
to  have  regulated  his  conduct : — "  He  gave  for  his  motto," 
says  Fuller,  '^  Mediocriafirma,  and  practised  the  former  part 
thereof,  mediocria,  never  attaining,  because  never  affecting,  any 
great  estate." 

Mr.  Macaulay,  in  his  eloquent  essay  on  the  life  and 
writings  of  Lord  Bacon,  speaking  of  the  memorable  band  of 
statesmen  who  surrounded  and  strengthened  the  throne  of 
Elizabeth,  and  amongst  whom  the  Lord  Keeper  Bacon  ranked 
second  only  to  Bifrleigh,  justly  describes  this  attribute  of 
moderation,  expressed  in  the  motto  adopted  by  Bacon,  as 
the  distinguishing  characteristic  of  their  administrative  policy, 
and  that  whereby  they  consolidated  and  so  long  retained 
their  authority.  "  They  were  more  solicitous  to  lay  the  foun- 
dations of  their  power  deep,  than  to  raise  the  structure  to  a 
conspicuous  but  insecure  height.  None  of  them  aspired  to 
be  sole  minister.  None  of  them  provoked  envy  by  an  osten- 
tatious display  of  wealth  and  influence.  None  of  them 
affected  to  outshine  the  ancient  aristocracy  of  the  kingdom. 
They  were  free  from  that  childish  love  of  titles,  which  cha- 
racterized the'  successful  courtiers  of  the  generation  which 
preceded  them,  and  that  which  followed  them.  As  to  money, 
none  of  them  could,  in  that  age,  justly  be  considered  as 
rapacious.  Some  of  them  would,  even  in  our  time,  deserve 
the  piuise  of  eminent  disinterestedness.  Their  fidelity  to  the 
state  was  incorruptible.  Their  private  morals  were  without 
stain.  Their  households  were  sober  and  well-governed."  To 
none  of  them  does  this  description  apply  more  aptly  than  to 
Sir  Nicholas  Bacon. 

He  was  fond  of  rural  pleasures  and  occupations^  and  was 


Sir  Nicholas  Bacon.  287 

an  agreeable  and  mirthful  companion.  One  well-known 
specimen  of  his  witticisms  has  already  been  mentioned : 
others  are  recorded  by  Lord  Bacon.  *  Among  them  is  the  old 
judicial  joke  founded  upon  his  name^  which  has  long  been 
accounted  as  apocryphal  as  any  that  boasts  the  yenerable 
paternity  of  Joe  Miller : — "  Sir  Nicholas  Bacon  being  ap- 
pointed a  judge  for  the  northern  circuit  [when  could  that 
be?]^  and  having  brought  his  trials  that  came  before  him  to 
such  a  pass  as  the  passing  of  sentence  on  malefactors,  he 
waSj  by  one  of  the  malefactors,  mightily  importuned  for  to 
save  bis  life;  which  when  nothing  that  he  had  said  did  avail, 
be  at  length  desired  his  mercy  on  account  of  kindred. 
'  Prithee/  said  my  lord  judge,  ^  how  came  that  in  ? '  *  Why, 
if  it  please  you  my  lord,  your  name  is  Bacon,  and  mine  is 
Hog,  and  in  all  ages  Hog  and  Bacon  have  been  so  near 
kindred,  that  they  are  not  to  be  separated.'  'Ay,  but,'  replied 
Judge  Bacon,  you  and  I  cannot  be  kindred,  except  you  be 
hanged;  for  Hog  is  not  bacon  until  it  be  well  hanged/  " 

We  add  one  or  two  other  professional  mots:  "  Sir  Nicholas 
Bacon,  when  a  certain  nimble-witted  counsellor  at  the  bar, 
who  was  forward  to  speak,  did  interrupt  him  often,  said  unto 
him,  ^  There  is  a  great  diflference  between  you  and  me ;  a  pain 
to  me  to  speak,  and  a  pain  to  you  to  hold  your  tongue.' " 

Another:—"  The  same  Sir  Nicholas  Bacon,  upon  bills  ex- 
hibited to  discover  where  lands  lay,  upon  proof  that  they  had 
a  certain  quantity  of  land,  but  could  not  set  it  forth,  was  wont 
to  say — 'And  if  you  cannot  find  your  land  in  the  country, 
how  will  you  have  me  find  it  in  the  Chancery?' " 

Of  somewhat  a  better  class  is  his  answer  to  the  Queen, 
when  she  asked  his  opinion  of  one  of  the  monopoly  licences 
which  were  so  largely  granted  in  those  days: — "He  answered, 
*  Madam,  will  you  have  me  speak  the  truth  ?  Licentia  omnes 
deteriores  sumus — we  are  all  the  worse  for  licences!'  " 

Sir  Nicholas  was  a  munificent  benefactor  of  his  college,  in 
which  he  endowed  six  scholarships.  He  bequeathed  also  a 
number  of  valuable  manuscripts  to  the  library. 

The  only  known  productions  of  his  pen  are  the  tract  already 
mentioned,  in  defence  of  the  Stuart  succession,  and  another 
pamphlet,  entitled  "  Arguments  exhibited  in  Parliament, 
whereby  it  is  proved  that  the  persons  of  noblemen  are  attach- 


288       Notices  of  Early  English  Lawyers. — No.  IV. 

able  by  law  for  contempts  committed  in  the  High  Court  of 
Chancery;"  first  published  in  1641. 

He  was  twice  married  :  first,  to  Jane,  daughter  of  William 
Ferneley,  Esq.,  of  West  Creting,  Norfolk,  by  whom  he  had 
three  sons ;  Sir  Nicholas,  the  first  baronet  created  on  the 
foundation  of  that  order  in  1611,  and  in  whose  descendant 
the  same  precedency  still  survives;  Nathaniel,  and  Edward; 
and  three  daughters ;  Anne,  married  to  Sir  Henry  Wodehouse, 
of  Waxham,  Norfolk ;  Jane,  who  was  first  married  to  Sir 
Francis  Windham,  a  judge  of  the  Court  of  Common  Pleas, 
and  secondly  to  Sir  Robert  Mansfield;  and  Elizabeth,  who 
was  thrice  married;  first,  to  Sir  Robert  D'Oyley,  an  Oxford- 
fordshire  baronet ;  secondly,  to  Sir  Henry  Nevil ;  and  lastly  to 
Sir  William  Periam,  chief  .baron  of  the  Exchequer.  Sir 
Nicholas's  second  wife  was  Anne,  daughter  and  coheir  of  Sir 
Anthony  Cooke,  and  sister,  as  we  have  already  mentioned,  of 
Lady  Burleigh,  by  whom  he  had  two  sons;  Anthony,  to  whom 
he  bequeathed  Gorhambury ;  and  Francis,  the  philosopher 
and  Chancellor,  the  glory  at  once  and  shame  of  his  name  and 
country. 

All  the  daughters  of  Sir  Anthony  Cooke  were  ladies  of 
great  erudition.  Katherine,  Lady  Killigrew,  wrote  Latin  verses 
with  facility  and  elegance  ;  Mildred,  Lady  Burleigh,  is  de- 
scribed by  Roger  Ascham  as  the  best  Greek  scholar  among 
the  young  women  of  England,  with  the  exception  only  of 
Lady  Jane  Grey ;  and  Lady  Bacon  was  famous  for  having 
translated  into  English  Bishop  Jewell's  ^'  Apologia  Ecclesiae 
Anglicanse,"  which  she  sent  for  revision  to  the  author,  accom- 
panied by  an  epistle  in  Greek ;  and  on  a  comparison  of  it  with 
the  original,  both  by  Jewell  and  Archbishop  Parker,  so  accu- 
rate was  the  translation  found  to  be,  that  they  had  not,  as  we 
are  assured,  occasion  to  alter  a  single  word.  She  also  trans- 
lated from  the  Italian  a  number  of  sermons,  on  predestination 
and  other  knotty  theological  subjects,  the  work  of  an  eccle- 
siastic named  Bernardin  Ochin.  Her  illustrious  son  doubtless 
owed  much  of  his  early  acquirements  to  her  direction  of  his 
youthful  studies. 

W.N.W. 
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ART.  III.- LAW  MAXIMS.— CAVEAT  EMPTOR,  &c. 

Caveat  emptor,  qui  ignorare  non  debuit  quod  jus  alienum 
emit;^  viz. 

Let  a  purchaser  beware  [without  relying  on  any  remedy  by 
law],  for  he  ought  not  to  be  ignorant  of  [the  amount  of]  that 
other  person's  interest,  which  he  is  to  purchase. 

Simplex  commendatio  non  obligat,^  viz. 

Mere  commendation  or  puffing  an  article  [at  time  of  sale] 
does  not  amount  to  warranting  it. 

Vigilantibus  non  dormientibus  jura  subveniunt,^  [or  suc- 
currunt],  viz. 

The  laws  assist  those  who  are  vigilant,  not  those  who 
slumber  over  their  rights. 

Volenti  non  fit  injuria,  viz. 

Whatever  a  man  does  or  submits  to  of  his  own  will,  affords 
him  no  ground  of  suit  for  injury,  or  of  defence  as  done  on 
compulsion.^     For 

Interest  reipubUcsB  ut  sit  finis  litium,  or  ut  judicia  rata  sint, 
or  res  judicatas  non  rescindi,^  viz. 

It  concerns  the  public  that  litigation  should  have  an  end, 
or  that  the  judgments  of  courts  should  be  adhered  to  as  valid. 
And 

Nemo  debet  bis  vexari  pro  e^dem  causi,  si  constet  curiae 
quod  sit  pro  una  et  e&dem  caus&,^  viz. 

No  one  should  be  harassed  or  vexatiously  sued  twice  for 
what  shall  clearly  appear  to  the  court  to  be  one  and  the 
same  cause  of  action. 

Quilibet  renunciare  potest  beneficio  juris  pro  se  introducto,^ 
viz. 

Every  man  is  at  liberty  to  reject  the  benefit  which  the  law 
provides  for  him. 

Modus  et  conventio  vincunt  \pr  faciunt]®  legem ;  viz.  The 
methods  or  fashions  of  doing  things,  and  the  agreements  of 

•  Hobart's  Rep.  99..  '  Domat's  Civil  Law,  86. 
3  Wingate,  672,  Lord  Ray.  20,  &c. 

«  Grendon  ▼.  Lincoln  (Bp.),  Plowd.  500  a ;  Wingate,  482. 

•  2  Inst.  83.  &c.  ^  2  Wils.  308  ;  2  Inst.  359. 

'  1  Inst.  99  a.  •  Cowper  v.  Andrews,  Hobart,  40. 
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parties  overpower  or  render  null  the  law  which  would  other- 
wise prevail.* 

Pacto  aliquid  licitum  est  quod  sine  pacto  non  admittitur ; 
viz.  An  agreement  will  make  that  prevail  as  law,  which,  with- 
out such  agreement,  could  not  be  admitted.* 

Consensus  toUit  errorem  f  viz.  The  consent  [of  a  party  who 
might  take  advantage  of  an  error]  takes  away  its  effect  [or, 
removes  it  altogether]. 

But  the  last  three  rules  do  not  extend  to 'anything  against 
the  public  rights  or  common  weal,  for 

Conventio  privatorum  non  potest  publico  juriderogare;  viz. 
The  agreement  of  individuals  cannot  derogate  from  public 
right.' 

In  SBquaU  jure  qui  prior  est  tempore  potior  est  jure;*  or, 
Where  the  rights  of  two  or  more  are  equal,  he  whose  right  is 
the  earliest  has  the  better  right,  and  should  prevail. 

No  principle  is  in  more  daily  application  than  "  Caveat 
emptor'^  in  sales  of  goods  or  land :  for  the  common  law,  unlike 
the  civil,  raises  no  implied  warranty  by  a  seller  of  the  quality, 
genuineness,  or  soundness  of  the  chattel  he  sells  or  conveys  to 
the  buyer,  though  a  liberal,  or  what  has  been  called  a  "  sound," 
price  be  given.* 

In  the  language  of  Fitzherbert,  "  a  man's  eyes,  taste,  and 
senses  must  be  his  protection"^  in  a  purchase  where  no  war- 
ranty is  interposed.  To  carry  this  principle  further,  we  have 
borrowed  from  the  civil  law  their  maxim,  "  Simplex  commen- 
datio  non  obligat  ;*'  accordingly  the  mere  commendation  of  a 
chattel  by  its  seller  is  called  in  our  law  a  ^'  nude  assertion,'' 
and  amounts  to  no  more  than  an  ^^  invitation  to  custom,*'^ 
without  raising  any  implied  warranty  of  the  chattel;^  for  the 
buyer  may  and  should  inquire  into  its  truths  at  his  own  perils 
if  from  laches  he  suffers  loss. 

Again  a  seller  may  affii^m  that  the  chattel  has  not  a  parti- 

1  Co.  Lit.  16  b.  a  44  Edw.  III.  6 ;  44  Ass.  4 ;  Dyer,  367. 

3  Co.  Lit.  166;  Wingate,  746. 
*  Co.  Lit.  14a;  1  Vent.  218. 

s  1  Inst.  102  a ;  2  East,  314 ;  3  Camp.  351 ;  Doug.  20. 
^  F.  N.  B.  94 ;  1  Ro.  Abr.  96,  as  to  wine,  horses,  &c. 

'  Lord  Ellenborough  in  Arnott  v.  Hughes,  Chitt.  Contr.  3rd  edit,  by  Tompson 
Chitty,  359.  «  Ibid. ;  Cro.  Jac.  4 ;  1  Ro.  Abr.  101.  » 3  T.  R.  65. 
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cular  defect,  which  is,  however,  obvious  to  the  senses  of  a 
person  possessing  them;  thus  if  a  horse  appeared  to  be  sound 
or  perfect  is  visibly  otherwise,  viz.  blind  of  an  eye,  or  eyeless 
on  one  side,  or  is  minus  an  ear  or  tail ;  or  if  a  house,  stated 
to  be  in  good  repair,  has  not  a  roof  or  windows,  caveat  emptor, 
for  the  vendor  is  not  liable  without  express  warranty .^ 

But  on  the  other  hand,  if  the  defect  is  not  plainly  the  object 
of  the  senses,  and  cannot  be  ascertained  without  collateral 
proof,  e.  g.  measurfcg  cloth  falsely  affirmed  to  be  of  a  certain 
length,*  and  what  is  affirmed  by  the  seller  by  way  of  enco- 
mium is  known  by  him  to  be  felse,^  or  is  mutually  understood 
and  intended  by  the  parties  to  have  been  a  warranty,  without 
proof  negativing  that  intention,  a  warranty  will  be  implied, 
and  the  seller  held  liable.*  So  a  fortiori  if  he  knew  of  the 
latent  defect,  and  used  any  artifice  to  prevent  its  discovery, 
e.  g.  by  putting  a  false  and  bright  eye  into  the  head  of  a  horse 
who  was  without  a  natural  one,*  or  undertook  to  deliver  the 
articles  sound  and  free  from  blemish  at  the  end  of  a  given 
timey  but  delivered  them  with  a  blemish,  though  it  was  obvious 
at  the  time  of  sale.^ 

Affirmation  and  warranty  are  the  same  in  law,  provided  the 
latter  was  intended ;  so  that  no  form  of  words,  or  the  word 
"warrant,"  need  be  used.''  But  the  seller's  representation 
will  not  be  regarded  as  a  warranty,  if  it  is  merely  matter  of 
description  or  expression  of  opinion  on  a  subject,  on  which  he 
is  imperfectly  informed,  or  bonS,  fide  ignorant,  e.  g.  the  age  or 
pedigree  of  a  horse,  or  the  master  to  whom  an  old  painting 
may  with  truth  be  ascribed.     For  on  these  matters  the  pur- 

»  1  Salk.  211 ;  3  Bulst.  94  ;  Cro.  Jac.  387 ;  7  Bing.  605 ;  1  Vin.  Abr.  678 ;  3 
Bla.  C.  165, 166;  10  Ves.  507 ;  3  T.  R.  55 ;  "  Sound"  means  "  perfect ;"  Best 
V.  Oaborn,  Ry.  6c  M.  291. 

«  Finch's  Law,  189. 

3  Risney  v.  Selby,  1  Salk.  211 ;  Lord  Raym.  1118;  Dobell  v.  Stevens,  3  B.  & 
A.  625 ;  Wood  v.  Smith,  4  C.  &  P.  45 ;  Cro.  Jac.  4,  case  of  bezoar  stone :  see  per 
Lawrence,  J.,  2  East,  323 ;  1  Rol.  Abr.  90 ;  Cowp.  566 ;  1  Lev.  102  ;  1  Sid.  146. 

^  Same  cases.    See  3  M.  &  Ryl.  2 ;  and  Lemi  v.  Tucker,  4  C.  &  P.  15. 

^  2  Roll.  R.  5.  See  Baglehole  v.  Walters,  3  Camp.  154,  cited  4  Taunt.  783; 
Schneider  v.  Heath,  3  Camp.  506. 

^  Kain  v.  Liddard,  2  Bing.  83. 

'  3  T.  R.  57 ;  2  Sel.  N.  P.  638,  (10th  edit.)  ;  Co.  Lit.  384  a  ;  Jones  v.  Bright, 
3  M.  &  P.  173  ;  5  Bing.  133 ;  S.  C.  recognised  in  Chanter  v.  Hopkins,  4  M.  6c 
W.406. 
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chaser  may  be  equally  able  with  himself  to  form  a  judgment;^ 
but  if  a  bill  of  parcels,  or  an  advertisement,  or  particular  con- 
tains the  description  of  a  ship,  &c.  as  of  a  particular  build  or 
kind,  or  even  attaches  a  master's  name  to  a  picture,  a  jury 
may  infer  a  warranty  accordingly.*  Canalette,  to  whom  so 
many  paintings  of  scenes  in  Venice  have  been  attributed,  and 
who  died  in  1768,  was  not  considered  in  1836  so  old  a  painter  as 
to  preclude  all  means  of  saying  a  picture  is  his,  and  therefore  of 
warranting  it ;  which  seemed  to  be  Lord  Kenyon's  impression 
of  the  works  of  Claude  Lorrain  and  Teniers  the  younger,  who 
died,  the  first  in  1682,  the  latter  in  1694,  and  whose  supposed 
works  were  sub  judice  in  1797,  in  Jendwine  v.  Slade,  3  Esp. 
N.  P.  C.  672,  O. 

If  on  the  sale  of  a  chattel  the  quality  of  it  is  warranted  to 
answer  a  sample  produced,  caveat  emptor;  for  if  the  quality 
of  the  bulk  corresponds,  the  vendor  is  not  liable  for  latent 
defects  unknown  to  him.^  There  the  buyer  has  himself  seen 
a  part  for  the  whole  of  the  thing  to  be  bought,  and  has  him- 
self at  the  time  of  sale  dispensed  with  seeing  the  vest.  Whereas 
where  there  is  no  opportunity  to  inspect  the  particular  com- 
modity ordered,  as  if  it  is  on  the  way  to  this  country,  the 
maxim  does  not  apply,  and  both  parties  shall  be  taken  to 
have  intended  that  it  should  be  saleable  in  the  market  under 
the  denomination  named  in  the  contract."* 

Nor  does  the  maxim  apply  in  cases  which,  like  Cox  v. 
Prentice,  are  cases  of  *'  mutual  innocence  and  equal  error."* 
There  a  bar  of  silver  was  sold  by  defendant  to  the  plainti£p6,  and 
paid  for  at  a  value  fixed  by  the  amount  of  silver  certified  to 
be  in  it  by  an  assaymaster,  employed  by  themselves  at  the  de- 
fendant's expense.  The  assay  was  made,  but  turned  out  wrong 
in  much  over  estimating  the  quantity  of  silver  in  the  bar.  The 
buyers  offered  to  return  the  silver,  and  sued  to  recover  the 
purchase  money.  The  rule  caveat  emptor  was  held  not  to 
apply,  both  parties  being  under  a  mutual  error ;  for  by  the 

»  Peake,  C.  N.  P.  123;  6  Dow's  Rep.  164;  3  Esp.  572;  1  Lev.  102;  1  Sid. 
146;  4  C.  &  P.  15,  5  id.  343. 
3  Power  V.  Barham,  4  Ad.  &  E.  473. 
3  Parkinson  v.  Lee,  2  East,  314;  see  8  Bing.  52. 
^  Gardiner  v.  Gray,  4  Camp.  144,  case  of  waste  silk. 
«  See  Lord  Ellenborough's  Judgment,  3  M.  &  Sel.  344. 
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terms  of  the  contract  neither  of  them  was  to,  or  in  fact  did, 
exercise  any  judgment  on  the  subject;  uor  was  the  article 
sold  of  an  arbitrary  value.  The  plaintiffs  recovered  the  dif- 
ference in  value  between  the  supposed  and  the  real  weight 
of  the  silver  in  the  bar.  Nor  will  caveat  emptor  apply  in  the 
case  of  manufactured  goods  ordered  for  a  particular  purpose, 
and  supplied  accordingly ;  for  as  the  purchaser  relies  on  the 
seller's  judgment,  the  law  implies  a  warranty  by  the  latter 
that  they  are  reasonably  fit  for  that  purpose,  whether  the 
buyer  has  an  opportunity  of  inspecting  them  or  not;'  and  in 
Brown  v.  Edgington,  Tindal,  C.  J.,  treats  it  as  a  distinction 
well  founded  both  in  reason  and  authority,  that  if  a  party 
purchases  an  article  on  his  own  judgment,  he  cannot  after- 
wards hold  the  vendor  responsible  on  the  ground  that  the 
article  turns  out  unfit  for  the  purpose  for  which  it  was  re- 
quired ;  but  if  he  relies  on  the  judgment  of  the  seller,  and  in- 
forms him  of  the  use  to  which  the  article  is  to  be  applied,  it 
3eemed  to  him  that  the  transaction  carried  with  it  an  implied 
warranty  that  the  thing  furnished  shall  be  fit  and  proper  for 
the  purpose  for  which  it  was  designed. 

Again,  the  custom  of  a  particular  trade  may  establish  an 
implied  warranty  between  parties  transacting  business  therein, 
so  as  to  oust  the  application  of  caveat  emptor.^ 

Though  an  express  warranty  saves  the  vendor  from  the  ne- 
cessity of  proving  that  the  vendor  knew  his  title  to  sell  to  be 
defective,  or  his  goods  to  be  unsound,^  still,  as  it  cannot  be 
varied  by  the  custom  of  the  trade,*  caveat  emptor  will  apply 
to  the  terms  in  which  it  is  couched.  For  no  verbal  represen- 
tations by  the  seller,  made  without  fraud,  can  be  added  to  a 
written,  (or,  semble,  to  a  verbal)  contract  of  warranty  which 
does  not  embody  them.^ 

1  Laing  v.  Fidgeon,  4  Camp.  169;  6  Taant.  100  (saddles);  Bluett  v.  Osborn, 
1  Stark.  R.  384  (bowsprit);  (iray  v.  Cox,  4  B.  &  C.  115;  Jones  v.  Bright,  5 
Bing.  533,  (copper  sheathing  for  ships),  assented  to  in  Brown  v.  Edgington,  2  M. 
&  Gr.  279. 

'  See  per  Heath,  J.,  in  Jones  v.  Bowden,  4  Taunt,  853,  847  ;  remarked  on  in 
Gray  v.  Cox,  4  B.  &  C.  110,  114. 

'Williams  V.  Allison,  2  East,  446;  see  2  C.  &  P.  540. 

*  Yeate  v.  Pim,  1  Holt,  N.  P.  C.  95 ;  6  Taunt.  446,  S.  C. 

'  Pickering  v.  Dowson,  4  Taunt.  779,  786;  Mowens  v.  Heywortb,  10  M«  & 
W.  147 ;  Kain  v.  Old,  2  B.  &  C.  627  ;  Budd  v.  Fairmaner,  8  Bing.  48 ;  Margit^^ 
son  v»  Wright,  id.  454. 
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An  important  question  involving  the  application  of  caveat 
emptor  to  the  discounting,  or  giving  change  for  a  bill,  kc,  may 
be  thus  stated  : — Is  a  person  who  bonS,  fide,  and  in  the  usual 
course  of  businessi  takes  from  another,  for  the  purposes  of 
discount  or  in  payment,  a  check  or  note  payable  to  bearer  on 
demand,  or  a  bill  of  exchange  indorsed  in  blank,  and  pays 
value  for  it,  entitled  to  recover  as  holder  against  the  other 
parties,  though,  without  his  knowledge,  it  may  have  been 
stolen,  lost,  or  improperly  parted  with  before  he  obtained  pos- 
session of  it  ?  This  point  has  been  held  in  favour  of  the  plain- 
tiff in  many  cases,  subject  to  various  tests  adhibited  by  dif- 
ferent judges ;  but  the  old  doctrine  of  Lord  Mansfield  in  1768 
in  Miller  v.  Race,  1  Burrow,  462,  followed  by  Lord  Kenyon 
at  nisi  prius  in  Lawson  v.  Weston,  appears  to  be  that  most 
recently  acted  on;  for  it  is  now  held  that  the  question  for  a 
jury  in  a  case  of  the  above  kind  is,  not  whether  according  to 
the  view  adopted  by  Lord  Tenterden  in  summing  up  to  them, 
the  plaintiff  took  the  note,  &c.  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  prudent  man  ;^  or 
as  Lord  Denman  has  directed  them,  whether  the  plaintiff  had 
been  guilty  of  gross  negligence  in  taking  it  under  the  circum- 
stances of  the  transaction  ;^  or  even,  as  it  would  now  seem, 
whether,  in  the  language  of  the  Chief  Justices  Best  and  Tindal, 
he  had  used  due  caution  in  taking  it  ;^  but  whether  or  not  he 
acted  bon^  fide,  that  is,  comma  semble  in  the  fair  and  ordinary 
course  of  business  in  so  doing.'^ 

Different  opinions  have  prevailed  as  to  the  application  of 
caveat  emptor  to  the  title  of  a  party  to  a  chattel  which  he 
takes  on  him  to  sell ;  for,  if  he  sell  without  title,  and  not  in 
market  overt,  caveat  emptor  always  applies,  that  is,  the  true 
owner  may  retake  or  recover  them  from  the  innocent  pur- 
chaser.^ 

>  Gill  V.  Cubitt,  3  B.  &  C.  466 ;  Down  v.  Hailing,  4  B.  &  C.  330,  remaiked  on 
in  Crook  v.  Jadis,  5  B.  &  Adol.  909 ;  and  Backhouse  v.  Harrison,  id.  1105. 

^  Goodman  v.  Harvey,  4  Ad.  &  £.  870 ;  for  gross  negligence,  though  evidence  of 
mala  fides,  is  not  identical  vith  it.  S.  C. 

3  Snow  V.  Peacock,  3  Bing.  406 ;  Easley  v.  Crockford,  10  Bing.  243. 

'*  Goodman  v.  Harvey,  4  Adol.  &  £.  870,  adhered  to  per  Cur.  in  Utfaer  v» 
Rich,  10  Ad.  &  £.  784.  See  the  plea  of  bona  fide  purchase  in  Medina  v.  Stough- 
ton,  I  Salk.  211;  1  Lord  Rajm.  593,  which  was  held  bad;  and  other  cases, 
Sel.  N.  P.  10th  edit.  347,  348. 

«  2  B.  &  Aid.  142,  149  -,  Book  of  Assize,  42,  Ass.  pi.  48,  cited  Cro.  Jac.  197. 


Caveat  Emptor.  296 

Lord  Holt  said  in  Medina  v.  Stoughton^  that  where  one 
having  possession  of  any  personal  chattel  sells  it^  the  bare 
affirming  it  to  be  his  amounts  to  a  warranty^  and  an  action 
lies  on  the  affirmation ;  for  his  having  possession  is  a  colour  of 
title^  and  perhaps  no  other  title  could  be  made  out.  Black- 
stone  has  laid  down  (2  Comm.  451,  3  id.  166),  that  in  our 
law  a  purchaser  of  goods  may  have  a  satisfaction  from  the 
seller  if  he  sells  them  as  his  own,  and  the  title  proves  deficient^ 
without  any  express  warranty  for  that  purpose.  He  cites 
Fumis  V.  Leicester,  Cro.  Ja.  474 ;  1  Ro.  Abr.  90,  (L  6),  S.  C, 
but  in  that  case  it  appears  that  the  seller  affirmed  he  was 
owner.  The  cases  of  Crosse  v.  Gardiner,  and  Medina  v. 
Stoughton,  added  in  the  New  Commentaries  by  Mr.  Serjeant 
Stephen/  in  support  of  this  position  of  Blackstone,  are  open 
to  the  same  observation ;  nor  does  the  case  of  Robinson  v. 
Anderton^  carry  the  point  further.  Fixtures  had  there  been 
sold  by  defendant  to  plaintiff  as  tenant's  fixtures,  which  turned 
out  afterwards  to  belong  to  the  landlord;  and  the  plaintiff  was 
permitted  to  recover  back  the  price  of  them  from  the  defend- 
ant, though  he  had  not  been  guilty  of  any  fraud,  and  had 
himself  bought  them  as  tenant's  fixtures.  However,  as  they 
were  under  the  circumstances  part  of  the  freehold,*  they  were 
within  the  strict  rule  of  caveat  emptor  as  to  title  to  land,  which 
we  shall  presently  notice.  Considering  the  above,  and  finding 
express  decisions  that,  unless  a  vendor  affirms  that  the  title 
to  the  goods  is  in  him,  knowing  at  the  time  that  that  state- 
ment is  false,  or  knowing  that  the  goods  belonged  to  some 
third  person,  who  had  either  not  authorized,  or  had  ceased  to 
authorize  him  to  sell  them,  the  buyer  has  no  remedy  against 
him,*  the  weight  of  modern  decision  is  in  support  of  the  strict 

*  Viz.  Crosse  v.  Gardiner,  Carth.  90 ;  Comb.  142 ;  3  Mod.  161 ;  1  Show.  68  5 
S.  C.  j  I  Rol.  Ab.  91 ;  Medina  v.  Stoughton,  Salk.  210 ;  Ld.  Ray.  593,  S.  C. ; 
(both  cited  by  Buller  J.,  3  T.  R.  67  ;  2  Steph.  C.  126.)  In  Cro.  Jac.  474,  the 
court  say  of  the  defendant  "  the  sale  of  goods  which  were  not  his  own,  but  affirm- 
ing them  to  be  his,  knowing  them  to  be  a  stranger^"  is  the  offence  and  cause  of 
action :  and  see  Harding  v.  Freeman,  1  Ro.  Ab.  91. 

«  Peake,  C.  N.  P.  94,  cited  3d  edit,  of  Chitty  on  ContracU,  449. 
3  Winn  V.  Ingilby,  6  B.  &  Aid.  626. 

*  Springwell  v.  Allen,  Aleyn's  R.  91,  reported  more  fully,  2  East,  449,  note 
from  Mr.  Justice  Burnet's  MSS.,  and  relied  on  by  Littledale  J.,  in  Early  v.  Gar« 
rett,  9  B.  &  Cr.  932 ;  Denison  t.  Ralphson,  1  Ventr.  366 ',  other  cases  cited 
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application  of  caveat  emptor.  Again^  in  Adamson  v.  Jarvis,^ 
the.  Court  say,  that  a  party  in  the  situation  of  having 
bought  goods  which  the  vendor  had  no  right  to  sell  him,  may 
recover  compensation  against  such  seller,  although  the  person 
who  sold  them  did  not  undertake  [i.  e.  warrant]  that  he  had 
a  right  to  sell.  They  cite  Crosse  v.  Grardiner,  and  Medina  v. 
Stoughton,  as  resting  on  the  principle,  that  if  a  man,  having 
that  possession  of  chattels  which  gives  him  the  character  of 
owner,  affirms  that  he  is  such  and  thereby  induces  a  man  to 
buy,  where,  in  point  of  fact,  he  is  not  the  owner,  he  is  liable 
to  an  action  without  reference  to  the  question  whether  or  not 
any  contract  has  been  broken. 

That  part  of  the  judgment  in  Adamson  v.  Jarvis,  which 
places  sellers  who  affirm  a  title  to  sell  goods,  or  make  repre- 
sentations respecting  them,  without  knowing  what  they  say 
to  be  true  or  otherwise,  in  the  same  category  with  those  who 
affirm  on  that  subject  what  they  know  to  be  false,  seems 
founded  on  the  cases  in  the  note,^  and  was  acted  on  in  the 
House  of  Lords  :^  and,  though  contrary  to  two  other  later 
cases,'^  has  received  strong  support  in  a  very  recent  decision 
of  Fuller  v.  Wilson,  in  the  Queen's  Bench,  Easter  Term,  1842, 
which,  in  fisict,  upholds  the  opinion  of  Lord  Abinger  in  Corn- 
foot  V.  Fowke,  in  which  he  differed  from  the  other  barons  of 
the  Exchequer. 

In  Fuller  v.  Wilson,*  the  owner  of  a  leasehold  house  em- 
ployed an  attorney  to  sell  it  by  auction,  who  described  it  in 
the  particular  of  sale  as  prodi^cing  a  clear  rent  of  1002.  per 
annum, yree  of  tenant's  rates  and  taxes,  but  untruly;  for  in 
fact,  the  tenant  was  entitled  to  deduct  his  rates  and  taxes 
from  that  rent.    The  owner  had,  however,  made  no  represen- 

2  East,  449  note;  Noy's  Wax.  ch.  42 ;  Warner  v.  Tallard,  B.  N.  P.  30 ;  1  Ro. 
Abr.  91.  However,  whether  the  true  owner  has  reclaimed  makes  no  difference 
in  ihe  right  of  vendee  to  sae,  for  the  buyer  is  equally  a  wrong  doer  to  thfi  person 
whose  goods  be  takes.    Cro.  Jac.  474  ;  4  Bing.  73. 

1  4  Bing.  73  ;  12  B.  M.  241 ;  Sanders  v.  Powel,  1  Lev.  129,  also  cited,  rests 
on  other  grounds. 

<  Pawson  V.  WaUon,  Cowp.  785 ;  Schneider  v.  Heath,  3  Camp.  506. 

'  Humphreys  v.  Pratt,  5  Bligh,  154^  2  Dow.  &  CI.  218 ;  and  see  Lord  Abin* 
ger's  observations  in  6  M.  &  W.  380. 

*  Freeman  v.  Baker,  5  B.  &  Adol.  805,  and  the  decision  of  three  puisne  barons 
in  Cornfoot  v.  Fowke,  6  M.  &  W.  358. 

*  6  Jurist,  799 ;  see  per  Ashurst,  J.,  in  Pasley  v.  Freeman,  3  T.  R,  63. 


Caveat  Emptor.  297 

tation  whatever  on  the  subject  to  the  attorney,  nor  did  the 
attorney  who  made  it  know  it  to  be  false.  The  Court  held, 
that  the  buyer,  having  been  deceived  in  fact,  could  maintain 
an  action  on  the  case  against  the  owner  for  a  false  represen- 
tation of  the  value,  and  "recover  the  excess  of  the  purchase 
money  over  the  actual  value. 

Lord  Holt  laid  it  down  in  Medina  v.  Stoughton,^  that 
where  a  man  out  of  possession  of  a  personal  chattel  sells  it^ 
his  bare  affirming  it  to  be  his,  will  not  amount  to  a  warranty 
of  his  title  to  sell ;  for  there  may  be  room  to  question  it,  and 
caveat  emptor  in  such  case,  to  have  either  an  express  warranty 
[viz.  at  the  time  of  sale],  or  a  good  title:  but  the  point  was  not 
sub  judice  in  the  case ;  for  the  declai-ation  averred  the  de- 
fendant's possession  of  the  lottery  ticket  at  the  time  he  sold 
it  to  the  plaintiff,  and  Mr.  Justice  BuUer  has  questioned  the 
soundness  of  the  proposition,^  saying,  he  could  not  feel  the 
distinction  between  the  vendor's  being  in  or  out  of  possession, 
for  the  thing  is  in  both  cases  bought  of  him  and  in  conse- 
quence of  his  assertion ;  and  that  if  there  is  any  difference  the 
case  seems  strongest  against  the  vendor  when  he  is  out  of 
possession,  because  then  the  vendee  has  nothing  but  the  war- 
ranty to  rely  on.  Mr.  Justice  Buller  seems  to  rest  his  opinion 
in  part  on  there  being  no  mention  of  this  dictum  of  Holt 
in  Lord  Raymond's  report  of  the  case ;  but  Farresley's  account 
of  it  in  his  volume  of  Lord  Holt's  decisions  agrees  with  that 
of  Salkeld.  Again,  the  course  of  pleading  in  case  against  a 
seller  for  misrepresenting  title  to  goods  sold,  shows  that  from 
the  Book  of  Assize^  downwards,  the  seller's  possession  of  the 
goods  has  been  always  averred  as  well  as  his  affirmation  of 
his  title  to  them ;  it  was  so  averred  in  Medina  v.  Stoughton, 
and  in  Lord  Raymond's  report  of  it,  relied  on  by  Mr.  Justice 
Buller,  Oould  J.  is  stated  to  have  said  that  he  drew  the  de- 
claration in  Crosse  v.  Gardner,  3  Mod.  261,  &c,,  **  and  yet 
he  purposely  showed  a  possession  of  the  bullocks,  as  the  que- 
ries turned  on  that  difference."     In  Roswell  v.  Vaughan,* 

»  1  Salk.  211,  S.  C.j  Holi'ft  R.  (viz.  Farresley's  Rep,  t.  Holt;,  208;  1  Ld. 
Hay.  593.    Anre»  294,  note  4. 
»  Fasley  v.  Freeman,  3  T.  R.  67. 

'  Temp.  £d.  III.  pa.  42 ;  Assize,  pi.  8,  cited  Cro.  Jac.  197. 
*  Cro.  Jac.  197, 
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the  judgment  of  Tanfield,  J.  altogether  supports  Lord  Holt's 
opinion ;  for  though  be  may  there  be  thought  to  lay  down  the 
law  as  to  caveat  emptor  on  the  sale  of  tithes  (being  an  interest 
in  land),  more  in  favour  of  the  vendee  than  it  might  be  held 
now,  by  giving  weight  to  the  vendor  being  out  of  possession ; 
he  says  expressly  it  is  no  more  than  if  one  should  sell  ''  a 
horse  whereof  another  is  possessed,  without  covenant  or  war- 
ranty for  the  enjoyment,  it  is  at  the  peril  of  him  who  buys," 
and  there  is  no  reason  that  he  should  have  a  remedy  by  the 
law  where  he  did  not  provide  it  for  himself.  Again,  it  is  held 
that  a  debt  due  from  a  broker  to  a  purchaser  of  goods  which 
the  broker  has  sold  without  authority  in  his  own  name,  cannot 
be  set  off  by  the  purchaser  in  an  action  against  him  for  their 
value  by  the  true  owner,  who  consequently  may  recover  it. 
That  decision  turns  on  the  fact,  that  a  broker  not  having  the 
possession  of  the  goods  he  assumes  to  sell,  the  vendee  cannot 
be  deceived  as  to  his  title  by  that  circumstance. 

Thus,  in  Baring  v.  Corrie,^  Coles  and  Co.  were  brokers, 
employed  by  Barings  Brothers  to  sell  them  sugars  lying 
in  the  name  of  their  partner  Deacon,  in  the  West  India  Dock. 
Coles  and  Co.  sold  them,  not  on  account  of  Barings  Brothers, 
but  in  their  own  namesy  and  not  in  market  overt.  They  be- 
came bankrupts,  and  Barings  sued  Corries,  the  buyers  of  the 
sugars,  for  the  value.  They  set  up  a  debt  due  to  them  from 
Coles  and  Co.  by  way  of  set-off,  but  failed  to  establish  ii; 
for  as  Coles  and  Co.  were  not  in  possession  of  the  sugars  or  of 
the  indicia  of  property,  nor  of  the  delivery  order,  the  defend- 
ants as  vendees  could  not  be  deceived  by  that  circumstance, 
and  were  bound  to  make  inquiries  whether  they  acted  as  bro- 
kers or  not,  in  default  of  which  they  were  liable  for  the  value 
to  the  true  owners ;  the  plaintiffs  or  their  agents  exceeding 
their  authority  by  selling  in  their  own  names.  The  truth  is, 
that  in  all  cases  of  sales  of  goods  out  of  market  overt,^  the 
rule  of  caveat  emptor  applies.  This  decision  supports  the 
dictum  of  Lord  Holt  in  Medina  v.  Stoughton,  and  seems  to 
have  left  Corries  without  remedy  against  Coles  and  Co.  for 
deceit,  though  it  was  open  to  them  to  prove  Coles  and  Co. 
acceptances  under  their  commission. 

»  ^  B.  &  Aid.  137. 

*  See  article  on  IgnoraDtia  Legis  noa  excusat,  Law  Magazine,  Feb.  1842. 
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Having  thus  viewed  the  maxim  of  caveat  emptor  in  its  con- 
struction as  to  sales  oi  goods^  we  may  add  that  it  undoubtedly 
applies  to  the  vendor's  title  on  the  sale  of  a  freehold  interest  in 
landsy  and  this,  whether  he  is  in  or  out  of  possession,  for  as  he 
cannot  have  them  without  a  title,  the  buyer  is  to  see  it  at  his 
peril.^  Thus,  if  a  regular  conveyance  is  made  containing  the 
usual  covenants  for  securing  the  buyer  against  the  acts  of  the 
sdler  and  his  ancestors  only,  and  his  title  is  actually  conveyed  to 
the  buyer,  the  rule  of  caveat  emptor  applies  against  the  latter : 
so  that  he  must  at  his  peril  perfect  all  that  is  requisite  to  his 
assurance ;  for  as  he  might  protect  his  purchase  by  proper 
covenants,  none  can  be  added .^  In  the  leading  case  on  the 
subject,^  an  administrator  found  among  the  papers  of  his  in* 
testate  a  mortgage  deed  purporting  to  convey  premises  to 
him,  and  without  arrears  of  interest.  Not  knowing  it  to  be  a 
forgery,  he  assigned  it,  covenanting,  not  for  good  tille  in  the 
mortgagor,  but  only  that  nothing  had  been  done  by  himself 
or  the  deceased  mortgagee  to  encumber  the  property;  and  as 
this  precluded  all  presumption  of  any  further  security,  the 
assignee  was  held  bound  to  look  to  the  goodness  of  the  title, 
and  failed  to  recover  the  purchase-money.  But  the  case  of  a 
mortgage  differs  from  that  of  a  sale  of  land,  or,  as  it  seems,  of 
a  mere  assignment  of  a  mortgage,  for  such  mortgagor  or  as- 
signor covenants  that  at  all  events  he  has  a  good  title. 

Mutual  error  in  vendor  and  purchaser  as  to  the  title  to 
land  prevents  the  operation  of  caveat  emptor.  Letters  of  ad- 
ministration were  taken  out,  in  which,  as  it  afterwards  ap- 
peared, the  christian  name  of  the  intestate  was  mis-stated. 
The  administratrix,  supposing  herself  the  legal  representative 
of  the  intestate,  sold  his  interest  in  certain  premises  under  a 
parol  agreement  for  sale,  and  without  regular  conveyance, 
both  parties  being  under  misapprehension  as  to  her  title  to 
sell.     The  administration  was  afterwards  repealed   for  the 

»  See  per  Lord  Holt  in  Medina  v.  Stoughloo,  1  Salk.  211 ;  3  T.  R.  66,  64; 
Dougl.  656;  Cro.  Jac.  196. 

^  See  last  note,  and  5  Coke,  84  a ;  4  Coke,  26  a;  2  East,  323. 

'  Bree  v.  Holbeck,  Doug.  656,  as  remarked  on  by  Gibbs,  C.J.  in  Jones  v. 
Ryde,  1  Marsh.  R.  163;  by  Lord  Alvanley,  C.  J.  in  Johnson  v.  Johnson,  3  B.  & 
P.  .170;  by  Lord  Kenyon,  in  Cripps  v.  Reade,  6  T.  R.  606. 
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defect  above  mentioned,  at  the  instance  of  a  third  person, 
who  took  out  fresh  administration.  The  buyer  was  suffered 
to  recover  his  purchase  money,  being  thus  paid  under  a  mis- 
take«' 

Caveat  emptor  applies  to  mere  exaggerated  representations 
of  the  value  of  land ;  these,  though  false,  will  not  be  avail- 
able  against  the  vendor,  unless  perhaps  in  the  instance  of  a 
felse  statement  of  the  rent  at  which  it  is  let:  in  which  case 
relief  will  be  granted  to  the  buyer,  even  though  he  has  in- 
quired the  actual  rent,  for  there  may  be  no  written  lettings, 
and  the  tenants  may  refuse  to  disclose  their  rents,  or  may 
mis-state  them  by  collusion  with  the  landlord.^  The  in- 
stances in  which  a  court  of  equity  has  relieved  a  vendee 
seems  to  be  principally  those  where  his  certain  profit  has 
been  mis-stated  to  him.  And  it  lies  on  the  injured  party  to 
show,  first,  that  the  fact  as  represented  is  false,  and  next, 
that  the  party  making  the  representation  had  once  knowledge 
of  a  fact  contrary  to  it;  for  the  forgetting  that  adverse  fact  is 
no  defence.' 

If  a  third  person  not  interested  in  the  property  to  be  sold, 
fraudulently,  and  with  intention  to  deceive,  makes  a  state- 
ment to  the  vendee  respecting  its  value  or  rent,  for  the  conse- 
quences of  whicb  statement,  if  made  by  the  owner  himself, 
he  would  have  been  liable,  the  same  remedy  is  open  to  the 
vendee  against  the  party  guilty  of  the  misrepresentation,  and 
his  motives  in  making  it  are  not  material.^ 

The  maxim  "  Vigilantibns  et  non  dormientibus  jura  subve- 
niunt/'  is  near  akin  to  caveat  emptor,  and  in  the  words  of  Mr. 
Justice  Heath  is  one  of  those  we  learn  on  our  earliest  attend- 
ance on  Westminster  Hall.^  It  is  one  of  those  rules  too,  in 
which  equity  follows  the  law,^  but  only  governs  the  subject, 
the  rule  for  the  sovereign  being  contrary,  viz.  "  Nullum 
tempus  occurrit  regi,"  which  is  *^  the  king's  plea,  except  it 
be  in  some  trifle,  as  usurpation  and  death  on  his  lapse  or  the 

»  Cripps  V.  Reade,  6  T.  R.  606. 

3  See  Sugdeu's  VeDdors,  iDtroduction. 

»  Burrowes  v.  Lock,  10  Ves.  470,  Sir  W.  Grant,  M.  R. 

*  Sagden  a  Vendors,  ubi  supra. 

»  2  Bos.  &  P.  412.  6  Sugden's  V.  &  P.  2. 
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like;^  the  reason  of  which  seems  to  be,  that  as  the  pecuniary 
affairs  of  a  reigning  sovereign  are  necessarily  in  the  hands  of 
his  officers  and  servants,  their  neglect  or  possible  combina- 
tion with  adverse  parties  shall  not  defeat  his  just  title."  But 
the  general  policy  of  the  law  is,  that  the  using  of  legal  dili- 
gence is  always  favoured,  and  shall  never  turn  to  a  creditor's 
disadvantage;^  while  those  who  by  crassa  negligentia  in 
slumbering  over  their  rights  betray  those  on  whom  they  may 
have  claims  into  false  security,  and  it  may  be,  into  a  larger 
expenditure  than  they  would  have  otherwise  ventured  on; 
shall  be  content  to  lose  that  assistance  from  the  laws  which~a 
more  active  pursuit  of  their  legal  rights  would  have  insured 
them. 

In  the  Caseof  Bankrupts,  viz.  Smith  v.  Mills,  2  Rep.  26  b, 
decided  eighteen  years  after  the  passing  of  13  Eliz.  c.  7,  it 
was  resolved  that  a  commission  of  bankrupt  was  matter  of 
record,  whereof  as  every  vigilant  person  may  take  cognizance, 
so  those  creditors  who  from  obstancy  or  carelessness  neg- 
lected to  come  before  the  commissioners  and  pi-ay  the  benefit 
of  that  act,  lost  it;  '^  for  vigilantibus  et  non  dormientibus  jura 
subveniunt,  as  otherwise  a  debt  might  be  concealed,  or  a 
creditor  might  absent  himself,  and  so  avoid  all  the  proceed- 
ings of  the  commissioners  by  force  of  that  act."  This  pas- 
sage was  cited,  and  with  success,  in  Brooks  v.  Sowerby,^  to 
show  that  may  should  be  construed  ^'  must;"  and  the  Court 
accordingly  held,  that  the  issue  of  a  commission  of  bankrupt 
was  of  itself  sufficient  notice  to  the  world  of  a  prior  act  of 
bankruptcy  having  been  committed,  so  as  to  make  a  payment 
to  the  bankrupt  after  the  commission  issued  a  payment  in 
the  party's  own  wrong,  though  he  had  no  knowledge  of  the 
act  of  bankruptcy.    But  this  decision  was  reversed  in  error.^ 

At  common  law  executions  had  priority  over  all  debts 
which  were  not  specific  liens,  including  rent  in  arrear  to  a 
landlord  ;  till  by  statute  8  Ann.  c.  19,  the  parliament  gave 
him  a  remedy  for  one  year's  rent,  but  for  no  more,  because 
vigilantibus  et  non  dormientibus,  &c.^ 

»  Sheffield  v.  Ratcliffe,  Hobart's  R.  347,  cited  5  Bac.  Abr.  662,  tit.  Preroga- 
ave  (E.  6.) 

*  Cox  v.  Morgan,  2  B.  &  P.  1 12. 

'  3  Bay  ley  Moore's  Rep.  157;  see  also  the  report  in  8  Taunt 

*  4h.it  Aid.  523;  see  now  6  Geo.  IV.  c.  16,  s.  82 ;  2  &  3  Vict.  c.  29. 

*  Pratt,  C.J.  Uioobett  v.  Kimpson,  2  Wils.  146. 
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Sir  Andrew  Corbet  devised  lands  to  Richard  Corbet  and 
others,  to  hold  till  800Z.  should  be  levied  by  them  thereout, 
above  all  chaises,  that  sum  to  be  employed  for  the  preferment 
of  his  two  daughters,  Margaret  and  Mary.  At  his  death  ill 
25  Elizabeth,  his  son  and  heir  Robert  possessed  himself  of  the 
will,  and  received  the  profits  of  the  lands  devised,  amounting 
in  all  to  640/.  during  his  life,  without  as  it  seems  Richard  Cor« 
bet  knowing  of  the  will.  At  Sir  Andrew's  death,  five  years  after, 
his  will  was  found  in  his  house  at  Moreton  Corbet  in  Shrop- 
shire, and  the  devisee  Richard,  who  had  not  had  notice  of  it 
before,  entered  on  the  lands  and  took  the  profits.  The  main 
question  was,  whether  the  640Z/should  be  reckoned  part  of  the 
rents  so  to  be  received.  The  court  resolved,  inter  alia,  that 
if  a  stranger  had  occupied  the  lands,  the  devisee  would  be 
bound  to  take  notice  of  the  devise  at  his  peril ;  for  vigilantibus 
et  non  dormientibus,  &c.^ 

At  common  law,  if  an  heir  did  not  procure  an  office  to  be 
found  by  writ  or  commission  at  his  suit,  he  could  not  have  a 
general  livery  of  his  lands  granted  to  him ;  for  in  such  case  an 
office  would  be  found  by  the  king's  escheator,  virtute  officii, 
on  which  the  heir  could  not  sue  out  his  livery,  for  vigilan* 
tibus,  &c.^ 

A  judgment  obtained  without  malpractice  in  one  term, 
though  by  negligence  of  a  party  or  his  attorney,  cannot  be 
examined  or  defeated  by  the  court  on  a  subsequent  term,  for 
vigilantibus  et  non  dormientibus,  &c.^ 

*'  Volenti  non  fit  injuria.^' — One  great  class  of  cases  which 
illustrate  this  principle,  is  that  in  which  the  question  is, 
whether  payments  made  were  voluntary,  i.  e.  against  the 
party's  interest,  or  at  his  risk  and  in  his  own  wrong,  or  were 
compulsory  on  him;  e,  g.  in  order  to  redeem  his  person,  (or, 
as  it  seems  for  this  purpose,  his  goods^^)  or  by  coercion  of 
legal  process,  distress,  &c.;  such  payments  being  irrecover- 
able in  the  first  case,  but  recoverable  in  the  latter.* 

^  Corbet's  case,  4  Coke,  82  b ;  tee  Saunders  v«  Carvel,  Palm.  R.  164 ;  Thoma* 
son  V.  Mackworth,  Sir  O.  Bridgro.  R.  502. 

»  2  Inst.  690.  »  Webb's  case,  Palm.  R.  167. 

4  Fulham  v.  Down,  6  Esp.  26,  note,  cited  4  Ad.  &  E.  862,  by  Patteson,  J.; 
but  see  Skeate  v.  Beale,  11  Ad.  &  E.  983;  thus  stated  in  Ashmole  v.  Wainwright, 
2  G.  &.D.  224  (Hil.  1842),  by  Coleridge,  J.,  "A  defendant  sought  to  avoid  a 
written  agreement  to  pay  a  sum  of  money,  by  showing  that  he  had  been  induced  to 
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In  our  Number  published  in  February,  1842,  we  illus- 
trated the  kindred  maxims  under  which  money,  if  paid  in 
mistake  or  ignorance  of  facts,  may  be  recovered  back  ;  but  if 
paid  in  ignorance  of  the  law,  arising  on  known  premises,  or 
with  notice  of ^11  facts,  cannot.  Thus,  where  a  workman  who 
was  employed  to  make  an  engine  was  so  dilatory,  that  when 
completed  it  was  useless  to  his  employer,  who  afterwards 
attempted  to  recover  back  from  him  sums  paid  on  account 
during  the  progress  of  the  work,  still  as  they  had  been 
made  with  full  knowledge  or  means  of  knowledge  of  the 
state  of  the  work,  the  court  held  that  they  could  not  be  re- 
covered on  the  ground  of  want  of  consideration,  for  as  the 
payments  were  voluntary,  they  must  consequently  be  taken 
to  have  been  properly  and  legally  made.^ 

The  rule  has  always  been  that  if  a  person  pays  voluntarily, 
i.  e.  without  coercion  of  legal  process,  money  which,  if  he 
had  resisted  an  action  brought  to  recover  it,  he  might  not 
have  been  compelled  to  part  with,  but  which  in  equity  and 
conscience  he  ought  to  liquidate,  e.  g.  a  just  debt  barred  by 
the  statute  of  limitations,  or  contracted  during  infancy,  a 
court  of  law  will  not  assist  him  to  recover  it  again  in  the 
equitable  action  of  money  had  and  received  ;*  and  this,  as  it 
seems,  on  the  ground  of  the  payment  having  been  voluntary. 
Nor  is  there  any  precedent  in  equity  of  such  a  bill.  So  if 
the  payment  was  made  by  compulsion  of  legal  process,  there 
seems  nothing  on  which  the  jurisdiction  of  a  court  of  equity 
could  attach  in  order  to  gmnt  relief;  for  the  matter  is  solely 
cognizable  at  law,  though,  before  verdict,  a  court  of  equity 
would  grant  a  discovery  in  aid  of  that  remedy.^ 

Again,  as  a  grantor  of  annuity  has  it  in  his  power  to  ascer- 
tain the  fact  whether  his  annuity  has  been  duly  enrolled  or 
not,  his  ignorance  that  it  is  void  by  53  Geo.  III.  c.  141,  s.  2, 

enter  into  it  for  the  purpose  of  recovering  bis  goods  which  had  been  wrongfully  dis- 
trained ;  but  the  Court  held  duress  of  goods  not  such  a  constraining  force  as  to 
avoid  the  agreement."  There  is  no  distinction  quoad  hoc  between  a  deed  and  an 
agreement  not  under  seal ;  Skeate  ▼.  Beale. 

>  Cartwiight  v.  Rowley,  2  Esp.  N.  P.  C.  723  (sometimes  cited  as  1  Espinasse). 

^  Per  Lord  Mansfield,  C.  J.,  Bize  v.  Dickason,  1  T.  R.  286 ;  S.  P.  per  De 
Grey,  C.  J.  2  Bla.  R.  825. 

*  So  argued  successfully  before  Lord  Eldon,  Ch.,  Kemp  v.  Pryor,  7  Yes.  242 ; 
see  Barbone  v.  Brent,  1  Vern.  176 ;  also  4  Ad.  &  E.  862 ;  10  Ad.  &  £.  85, 86. 
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for  non-enrolment,  will  not  save  him  from  paying  back  the 
purchase-money  to  the  grantee ;  but  he  may  deduct  from  it 
payments  made  by  way  of  annuity  within  six  years,  they 
being  treated  as  partial  discharges  of  the  principal  sum  paid 
on  a  consideration  which  has  failed.^  Formerly  this  deduc- 
tion was  not  allowed,  and  the  grantee  might  recover  the  whole 
sum  paid,  with  interest  from  the  time  of  his  ceasing  to  pay 
the  annuity,  on  the  principle  that  payments  of  the  annuity 
being  voluntarily  made  could  not  be  recovered  back  or  al- 
lowed .^ 

Payment  means  payment  in  due  course,  and  not  by  antici- 
pation.' Thus  payment  of  rent  before  the  day  on  which  it  is 
due  is  a  voluntary  payment,  and  will  accordingly  sometimes 
entail  on  the  tenant  the  liability  of  paying  the  whole,  or  (since 
4  Will.  IV.  c.  22,)  part,  over  again  to  some  other  person,  e.  g. 
a  reversioner  or  remainderman,  who  by  the  death,  &c.  of  the 
party  to  whom  the  money  was  paid,  has  become  entitled  to  it 
before  or  at  the  time  at  which  it  became  due>  But  though 
rent  is  not  due  till  sunset  of  the  day  on  which  it  is  reserved,  that 
being  the  point  of  time  when  by  law  it  ought  to  be  paid,  and 
before  which  at  the  earliest  no  remedy  can  be  taken  against 
the  lessee,  still  if  on  the  morning  of  that  day  the  tenant  pays 
his  rent  to  the  lessor,  who  dies  before  noon,  this  payment, 
though  voluntary  as  being  made  before  sunset,  is  good  against 
the  heir  and  all  but  the  crown.^ 

The  law  allows  no  fraction  of  a  day  except  for  the  purposes 
of  justice.^ 

-The  general  doctrine  is,  that  money  paid  quasi  by  compulsion 
in  order  to  redeem  a  man's  person,  or  obtain  possession  of  goods 
wrongfully  withheld  from  him,  either  where  nothing  is  due  in 

»  Bromley  v.  Holland,  7  Ves.  23;  Hicks  v.  Hicks,  3  East,  16;  Burdon  v. 
Browning,  1  Taunt.  520 ;  Holbrook  v.  Sbarpey.  18  Ves.  131.  Also  5  Ves.  108 ; 
see  1  T.  R.  732 ;  6  East,  241  ;  3  Taunt.  56. 

'  See  per  Lord  Keoyon,  Beauchamp  v.  Borrett,  Peake,  C.  N.  P.  148 ;  Cart- 
wright  V.  Rowley,  2  Esp.  N.  P.  C.  723. 

'  Lord  Ellenborough  in  Burbidge  v.  Manners,  3  Camp.  193 ;  see  3  B.  &  P.  602. 

^  Plowd.  Comm.  172  a ;  Bellasis  v.  Cole,  cited  1  P.  W.  179. 

'  See  Lord  Rockingham  v.  Penrice,  1  P.  W.  177  ;  and  see  11  Geo.  2,  c  19,  s. 
15;  Clun's  case,  10  Co.  127  b.  Quaere,  if  lessor  die  after  sunset  and  before  mid- 
night, IP.  W.  178  ;  1  Saund.  287,288  c;  Morris  v.  Harrison,  2  Maddock's  R. 
268. 

•  See  11  Ad.  &  E.  859;  4  Ad.  &  E.  263 ;  9  B.  Sc  C.  603,  &c.  &c. 
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respect  of  them,  or  where  though  something  is  due,  more 
than  the  fair  charge  has  been  claimed,  may  be  recovered  as 
money  had  and  received  to  the  plaintiff's  use;*  for  unless  the 
parties  are  on  equal  terms  the  payment  could  not  be  volun- 
tary. Thus  where  one  had  the  power  of  saying  to  the  other, 
"  What  you  require  shall  not  be  done  except  on  the  conditions 
I  choose  to  impose;"  as  where  borough  justices  refused  to  re- 
new an  alehouse  licence  except  on  receiving  a  fee  unsanctioned 
by  prescription  or  statute,  the  sum  thus  extorted  was  recovered 
as  received  to  the  use  of  the  party  imposed  on.^  Again,  where 
as  in  Hill  v.  Street,^  the  defendant,  a  broker,  was  in  possession 
of  goods  under  a  distress  for  seven  quarters*  rent,  six  only 
being  due,  but  under  fear  of  a  sale,  the  plaintiff  requested 
him  not  to  sell,  and  promised  to  pay,  and  did  pay  his  ex- 
penses, it  was  held  that  as  the  undertaking  was  given  under 
the  apprehension  that  the  sale  would  proceed  if  the  demand 
was  not  complied  with,  it  was  impossible  to  hold  the  payment 
voluntary,  and  the  plaintiff  recovered  all  that  had  been  so 
paid  improperly. 

Astley  V.  Reynolds*  is  the  leading  case  on  this  subject,  and 
has  never  been  impugned;  it  establishes  that  where  more 
money  than  is  due  is  extorted  by  duress  of  goods,  the  party 
after  tender  of  what  is  really  due  may  sue  for  the  residue  as 
for  money  had  and  received.  There  plaintiff,  having  pawned 
plate,  tendered  the  pawnee  more  than  legal  interest  for  its  re- 
demption, but  being  obliged  to  pay  a  still  higher  sum  in  order 
to  obtain  it,  sued  him  for  the  surplus  as  for  money  had  and 
received  to  his  (the  pawnor's)  use*  For  the  defendant  it  was 
argued,  that  as  the  plaintiff  paid  neither  by  mistake,  force, 
or  deceit,  the  maxim  "  Volenti  non  fit  injuria"  applied;  but 
the  court  gave  judgment  for  the  plaintiff,  holding  the  payment 
compulsory,  for  the  plaintiff  might  want  his  goods  so  imme- 
diately that  an  action  of  trover  would  not  answer  his  pur- 
pose ;  and  the  maxim  cited  applies  *^  where  the  party  had  the 
freedom  of  exercising  his  will,  which  this  man  had  not.    We 

*  See  per  Holroyd,  J.  in  Shaw  v.  Woodcock,  7  B.  &  Cr.  85 ;  and  Fulham  v. 
Down,  6  Esp.  22  n ;  cited  4  Ad.  &  £.  862. 

«  Morgan  v.  Palmer,  2  B.  &  Cr.  734. 

»  6  Bing.  37. 

<  Stra.  915,  Mich.  5  Geo.  II.  as  cited  by  Patteson,  J.  in  Asbmole  v.  Waia« 
Wright  (Hil.  1842),  2  G.  &  D.  219. 

TOL.  XXX.  KG.  LXII.  X 
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must  take  it  he  paid  his  money  [to  redeem  his  goods]  relying 
on  his  legal  remedy  to  get  it  back  again/' 

It  seems  that  unless  the  party  who  pays  must  be  taken  to 
know  what  is  really  due^  no  tender  of  money  need  be  made ; 
this  doctrine  has  been  lately  canvassed  in  Ashmole  v.  Wain- 
wright  and  another.^  The  defendants  were  Warehousemen  in 
London^  whose  van,  having  conveyed  furniture  into  the  country, 
was  about  to  return  empty,  when,  without  any  express  bargain 
for  the  price  of  carriage,  the  plaintiff,  a  farmer,  placed  furniture 
in  it  to  be  carried  to  London,  and  it  was  accordingly  carried 
to  the  defendants  warehouse  there.  The  defendants  refused 
to  part  with  it  till  five  guineas  were  paid  for  carriage  and 
warehouse  room.  The  plaintiff's  attorney  then  applied  for 
the  goods,  and  after  saying  first  that  the  defendants  were  not 
entitled  to  charge  any  thing,  and  next  that  they  had  charged 
too  much,  paid  the  whole  sum  demanded  under  protest,  and 
took  away  the  goods.  The  farmer  then  sued  the  warehousemen 
for  the  five  guineas  as  money  had  and  received  to  his  use  by 
them,  stating  by  his  particulars  that  it  had  been  paid  under 
protest  that  he  was  not  liable  to  pay  "  the  same  or  any  part 
thereof,  or  if  liable  to  pay  some  part  thereof  that  the  claim  of 
five  guineas  was  exorbitant."  The  plaintiff  at  the  trial  set  up 
as  that  he  was  not  liable  to  pay  any  thing,  but  the  defend- 
ants gave  contrary  evidence,  and  the  jury  found  he  was  to 
pay  something,  and  fixed  the  amount  at  1/.  \0s,  6d.;  plain- 
tiff was  nonsuited  for  not  having  tendered  to  the  defend- 
ants what  was  really  due,  but  the  court  ordered  a  new  trial, 
saying,  that  both  parties  ha'd  been  in  the  wrong,  as  appeared 
by  the  finding :  the  plaintiff  in  contending  that  he  was  not 
liable  to  pay  any  thing,  and  the  defendants  in  not  demanding 
fi-om  him  what  was  really  due ;  but  that  as  the  plaintiff  had 
not  in  his  particulars  entirely  denied  that  any  thing  was  due, 
but  averred  that  the  plaintiff,  if  liable  at  all,  was  not  liable 
for  so  much,  the  defendants  had  money  of  his  in  their  hands,^ 
viz.  the  3/.  9^.   6d.  overpaid,   he  was  entitled  to  recover 

1  However  unless  the  plaintiff  could  tell  or  judge  what  was  due,  how  could  he  be 
held  liable  to  make  a  tender?  see  S.  C.  arguendo.  In  Astley  v.  Reynolds,  Stra. 
915,  the  pawnor  of  the  plate  who  tendered  a  sum  as  due  for  interest  was  bound  to 
know  the  rate  of  legal  interest  established  by  statute. 

3  As  to  this  test  see  1  B.  &  Aid.  129 ;  1  M.  &  S.  610. 
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that,  not  having  any  remedy  by  replevin^  as  in  Lindon  v. 
Hooper,*  where  money  was  paid  for  release  of  cattle  wrong- 
fully distrained  quasi  damage  feasant.  Patteson,  J.  guarded 
himself  from  going  so  far  as  to  say,  that  where  the  party 
withholding  goods  demands  money  before  giving  them  up, 
and  the  owner  says,  ^^  I  owe  you  nothing  for  them,  and  will 
pay  you  nothing,  but  afterwards  pays  the  whole  sum  de- 
manded, he  may  sue  for  the  overcharge  as  money  had  and  re- 
ceived, though  he  did  not  tender  what  was  due.^ 

When  a  tenant  in  possession  pays  sums  which  are  due  from 
his  landlord  in  respect  of  the  demised  premises,  e.  g.  property 
or  land-tax,  ground  rent,  annuity,  or  rent  charge,  mortgage 
interest,  sewers,  paving  or  drainage  rates,  &c.  whether  on 
demand  by  the  party  entitled  to  claim  them,  without  waiting 
for  actual  distress,^  or  on  compulsion  by  distress,  8cc.,  it  is  a 
payment  on  account  of  any  rent  then  due  but  unpaid,*  or  of 
that  growing  due,  and  which  shall  next  become  payable  to 
his  landlord  ;^  and  if  the  tenant  gets  time  to  pay  the  tax,  &c. 
even  that  makes  no  difference,  as  he  continues  liable  to  dis- 
tress.^ 

But  if,  without  thus  deducting  the  amount,  he  pays  the 
whole  rent  then  due  or  afterwards  accruing  due,  his  remedy 
to  recover  it  will  be  at  aD  end ;  for  such  a  payment,  after  his 
previous  disbursements  on  account  of  his  landlord  will,  in 

>  Cowper,  414 ;  and  see  Knibbs  v.  Hall,  1  Esp.  N.  P.  C.  84;  (cited  by  Law- 
rence, J.  3  B.  &  P.  620,  and  per  Cur.  11  Ad.  &  E.  988,  991.)  In  Knibbs  v. 
Hall  a  landlord  and  tenant  had  agreed  for  a  farm  at  twenty-five  guineas  a  year,  but 
the  former  threatened  to  distrain  for  twenty-five  guinea?,  which  the  tenant  paid.  It 
was  held  that  as  no  absolute  coercion  was  practised,  and  the  tenant  might  at  all 
W€nts  have  replevied,  the  sum  overpaid  could  not  be  recovered  back,  (and  see  Lindon 
V.  Hooper,  Cowp.  414,  as  cited,  6  Bing.  49  ;)  but  in  Fulham  v.  Down,  6  Esp.  26, 
note,  Lord  Kenyon  qualified  this  doctrine  where  the  overpayment  is  made  **  to  re- 
deem or  preserve  your  person  or  goods,''  cited  4  Adol.  k  E.  862,  by  Patteson,  J. 

«  2G.&D.217. 

»  See  per  Hohoyd,  J.  Denby  v.  Moore,  1  B.  &  Aid.  130;  Carter  v.  Carter,  5 
Bing.  499;  Sapsford  v.  Fletcher,  4  T.  R.  613;  Taylor  v.  Zamira,  6  Taunt.  624; 
(cited  9  B.  &  C.  266;  9  Ad.  &  E.  809,  Johnson  v.  Jones,)  Stubbs  v.  Parsons,  3 
B.  &  Aid.  616. 

*  Stubbs  V.  Parsuos;  and  per  Abbott  and  Holroyd,  Js.  in  Denby  v.  Moore,  1 
B.  &  Aid.  130  ;  see  1  M.  &  S.  610,  S.  P. 

»  Carter  v.  Carter  and  others,  6  Bing.  407 ;  2  M.  &  P.  723,  S.  C.  j  Hills  v. 
Street,  6  Bing.  37. 

•  Ibid. 
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general,*  be  held  a  voluntary  payment  of  their  amount ; 
accordingly  he  will  not  be  permitted  to  recover  it  from  the 
landlord,  or  even  to  unravel  the  transaction  for  the  six  yeai-s 
allowed  in  other  cases  of  payments  on  account.  Thus 
in  Denby  v.  Moore,^  the  tenant  had  paid  the  landlord's 
property  tax,  and  afterwards  for  twelve  years  the  full  rent, 
without  making  the  deduction  directed  by  46  Geo.  III.  c.  65, 
Sch.  (A.)  No.  4^  Rule  9.  In  Stubbs  v.  Parsons  ^  and  Spragg 
v.  Hammond,^  tenants  had  paid  land  tax  for  six  years,  without 
deducting  it  from  time  to  time  out  of  their  rents,  as  directed 
by  38  Geo.  III.  c.  5,  s.  17,  but  the  court  would  not  permit  them 
to  set  up  the  amount  paid,  or  any  part  of  it,  in  support  of  a 
replevin  brought  on  the  landlord's  distress  for  after  accruing 
rent  of  equal  or  less  amount,  or  to  recover  the  amount  as  money 
paid  by  the  tenant  to  the  use  of  the  landlord^  or  received  by 
him  to  the  tenant's  use.* 

These  cases  also  show,  that  though  by  the  property  tax  act, 
46  Geo.  III.  c.  65,  Sch.  (A.)  No.  4,  Rule  9,  which  is  copied  into 
the  present  act,  5  &  6  Vict.  c.  36,  Sch.  (A.)  No.  IV.,  Rule  9, 
it  is  directed,  that  the  occupier  who  has  paid  the  amount  as- 
sessed on  the  premises,^  shall  deduct  the  amount  out  of  the 
first  payment  thereafter  to  be  made  on  account  of  rent,  and 
that  all  landlords  shall  allow  such  deduction,  the  same  prin- 
ciple is  acted  on  by  the  courts  in  the  case  of  land  tax,  kc, 
where  by  a  less  specific  enactmentHhe  tenant  is  empowered  to 
deduct  from  the  rent  payable  to  the  landlord. 

Andrew  v.  Hancock  ^  was  an  action  of  replevin,  in  which 
the  landlord  avowed  for  six  months'  rent  in  arrear.  The  plea 
in  bar  was,  that  plaintiff  had  held  the  premises  as  tenant  to 
defendant,  and  in  order  to  avoid  a  distress,  had,  for  six  suc- 
cessive years  past,  paid  annual  sums  for  land  tax  and  paving 

'  See  exceptions  put  by  Abbott,  C.  J.,  1  B.  &  Aid.  130,  as  to  fixing  landlord 
with  knowledge  of  the  tenants  having  paid,  by  producing  receipts,  &c  ,  1 M.  &  S. 
609 ;  5  Bing.  407.  M  B.  &  Aid.  133,  Replevin. 

9  3  B.  &  Aid.  516,  Replevin. 

^  4  B.  M.  431 ;  2  Br.  &  Bing.  59,  S.  C.   Assumpsit  for  money  paid. 

^  Spragg  V.  Hammond,  decided  in  C.  P.  a  few  days  after  Stubbs  v.  Parsons,  in 
K.  B.  The  dicta  of  Bay  ley  &  Holroyd,  Js.>  to  the  contrary,  in  that  case,  were  cited 
in  Spragg  v.  Hammond.    See  also  Saunderson  v.  Hanson,  3  C.  &  P.  214. 

«  Gabriel  v.  Shevell,  6  Taunt.  81. 

7  1  Br.  &  B.  37  ;  3  B.  M.  278,  S.  C.  See  a  drainage  rate  cas6|  Dawson  v. 
Linton,  5  B.  &  Aid.  521. 
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rates,  which  sums,  taken  together,  exceeded  the  amount  dis- 
trained for.  On  demurrer  to  the  plea  in  bar  it  was  held  bad  ; 
for  as  it  disclosed  that  the  tax  and  rates  had  not  been  deducted 
by  the  plaintiff  from  the  rent  of  the  current  year,  the  whole 
payments  were  voluntary,  and  could  not  be  relied  on  as  a 
ground  for  replevying,  or  as  a  set-o£F  to  the  half  year's  rent 
distrained  for;  and  the  avowant, the  landlord,  had  judgment. 

The  result  of  these  decisions  is,  that  if  a  landlord  refuse  to 
allow  the  deduction  to  which  his  tenant  is  thus  entitled,  when 
claimed  by  him  out  of  any  rent  due  and  unpaid  at  the  time  of  the 
payment  of  the  tax,  &c.,  or  out  of  the  then  growing  rent,  when 
due,  and  distrains  for  the  whole  amount'^  of  rent,  the  tenant 
should,  without  delay,  bring  an  action  on  the  case  for  exces- 
sive distress,^  or,  waiving  the  tort,  follow  up  his  claim  forth- 
with by  suing  in  assumpsit  for  so  much  money  paid  by  him 
to  his  landlord's  use,  or  had  and  received  by  the  latter  to  his, 
the  tenant's,  use.^ 

If  by  payments  made  on  account  of  rent,  after  it  had  be- 
come due,  the  tenant  has  reduced  the  amount  still  owing  to  a 
sum  equal  or  below  that  which  he  has  also  paid  for  the  land 
tax  or  other  like  burden,  and  the  landlord  distrains  for  the 
whole  or  residue  of  the  rent  due,  the  tenant  may  safely 
replevy/'  but  if  any  rent  remains  due  after  such  deduction, 
it  seems  he  cannot.^  If  the  rent  is  reserved,  payable  at 
periods  recurring  so  often  that  the  property  or  other  tax  paid 
by  the  tenant  exceeds  the  next  rent  due  from  him,  he  may, 
we  apprehend,  still  deduct  it  from  the  rent  afterwards  due.^ 

In  general,  if  money  is  paid  by  compulsion  of  the  legal  pro- 
cess of  a  court  of  competent  jurisdiction,  and  without  fraud, 
that  is,  by  compulsion  of  a  judgment  of  the  court,  whether  on 
verdict  or  by  confession  on  a  cognovit  actionem,^    or  if  it  is 

»  Carter  v.  Carter,  5  Bing.  406. 

3  Graham  v.  Tate,  1  M.  &  S.  609,  as  approved  and  stated  ia  Spragg  v.  Ham- 
mond, 2  Brod.  &  B.  59.    See  per  Burrough,  J.,  6  Taunt.  529. 

3  Taylor  v.  Zamira,  6  Taunt.  524. 

*  Carter  v.  Carter,  ubi  supra  j  Sapsford  v.  Fletcher,  4  T.  R.  511. 

»  See  3  B.  &  Aid.  520. 

«  Marriot  v.  Hampton,  et  al.  7  T.  R.  269  ;  1  Esp.  546,  S.  C,  relied  on  per  Cur. 
in  Reynolds  v.  Wedd,  4  Bing.  N.  C.  700;  and  re-stated  by  Lord  Denman  in  Wilson 
V.  Ray,  10  Ad.  &  £.  88.  Note  this  last  case  was  much  questioned  in  argument  in 
Gibson  v.  Bruce,  in  C.  P.  12  L.  J.  132.  Lord  Tenterden's  notes  in  Turner  v. 
Hoole,  1  D.  &  Ryl.  Nisi  Prius  Reports,  were  handed  up  to  the  bench,  to  show  that 
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» 

paid  into  court  under  a  rule  of  court,  the  sum  thus  recovered 
(having  in  one  case  passed  in  rem  judicatam,  and  in  the  other 
been  paid  in  on  record)  cannot  be  regained  in  an  action  for 
money  had  and  received  to  the  use  of  the  unsuccessful  party, 
whatever  the  demerits  of  the  judgment,  &c.,  may  be,  upon  the 
strength  of  any  facts  which  would  have  availed  him  in  a  de- 
fence to  the  former  proceeding,  at  least  as  long  as  the  judg- 
ment or  rule,  &c.  stands  without  disaffirmance.^  For  the 
money  thus  recovered  is  not  received  to  the  plaintiflF's  use,  but 
to  that  of  the  successful  party  by  authority  of  law ;  and  were 
the  rule  otherwise,  the  rights  of  parties  could  never  be  finally 
settled  by  proceedings  however  solemn,  and  judgments  would 
be  rendered  nugatory  by  evidence  which,  if  produced  at  the 
proper  season,  might  have  received  a  complete  answer.* 

The  facts  of  Marriot  v.  Hampton  deserve  to  be  here  stated, 
as  from  their  common  occurrence  in  every- day  life,  they  afford 
the  most  useful  illustration  of  a  maxim.  In  a  former  case,^ 
Eyre,  C.J,,  by  way  of  illustration,  put  the  case  of  a  man's 
recovering  a  debt  which  had  been  already  paid  him,  on  account 
of  the  receipt  being  mislaid,  and  then  said,  that  though  the 
receipt,  when  found  afterwards,  disproved  the  whole  ground  of 
the  recovery,  yet  the  action  of  money  had  and  received  was 
never  thought  to  lie  for  it.  Two  years  after,  the  case  thus 
supposed  by  C  J.  Eyre  occurred  in  fact,  in  Marriot  v.  Hamp- 
ton. Hampton  sued  Marriot  for  goods  sold,  though  Marriot 
had  previously  paid  for  them  and  obtained  Hampton's  receipt. 
However,  as  it  could  not  be  found  at  the  time,  and  there  was 
no  other  proof  of  the  payment,  he  could  not  defend  the  action, 
so  was  obliged  to  submit  and  pay  tbe  money  again,  and  gave 
a  cognovit  for  the  costs.    Marriot  afterwards  found  the  receipt, 

the  creditor  had  not  sued  on  the  bills  given  him,  and  that  they  were  out  Id  a  third 
person's  hands  when  paid,  as  had  been  supposed  by  Maule,  J.  The  Court,  however, 
refused  to  overrule  Wilson  v.  Ray,  but  granted  a  new  trial  on  another  ground,  sug- 
gesting that  Wilson  v.  Ray  would  be  more  properly  impugned  in  a  Court  of  Error. 
As  to  the  qualification  in  case  of  fraud,  see  2  B.  &  P.  402 ;  2  T.  R.  482 )  9  Bing. 
644. 

^  See  Marriot  v.  Hampton,  as  stated  by  Lord  Denman,  in  Duke  de  Cadaval  v. 
Collins,  7  Ad.  &  E.  858;  and  see  by  Patteson  J.  id.  866;  Phillips  v.  Hunter,  2 
H.  Bla.  415;  Malcolm  v.  Fullarton,  2  T.  R.  645;  also  Moses  v.  Macfarlane,  4 
Burr.  1009. 

«  Per  Cur.  in  Wilson  v.  Ray,  10  Ad.  &  E.  88. 

»  Phillips  V.  Hunter,  2  H.  Bla.  415. 


Voluntary  Payments.  311 

and  brought  his  action  against  Hampton  for  money  had  and 
received,  in  order  to  recover  the  sum  he  had  thus  paid  a 
second  time.  But  the  court,  for  the  reasons  above  stated, 
held  him  estopped  from  suing.  It  should  be  remembered  that 
the  bona  fides  of  Hampton  was  not  negatived  by  the  evidence, 
for  in  the  absence  of  contrary  proof,  he  might  have  believed 
the  debt  to  be  still  due  ;^  and  it  would  seem  that  in  equity^  it 
is  too  late  after  a  verdict  to  file  a  bill  for  discovery,  on  the  ground 
of  having  lost  receipts  ;  though,  in  a  previous  case,  the  court 
of  Chancery,  on  bill  filed,  ordered  a  new  trial,  on  the  ground 
that  a  note,  for  want  of  which  the  verdict  was  lost,  had  been 
found  since  the  trial  at  law.^ 

The  judgment  of  the  Mayor's  Court  of  London  against  a 
garnishee  on  the  custom  of  foreign  attachment  is  another  in- 
stance of  that  "  process  of  law  "  which  will  prevent  payments 
made  by  its  coercion  filom  being  voluntary,  so  as  to  render 
them  null  as  against  the  creditor  or  his  assignees.^  Again,  a 
probate  obtained  as  the  judicial  act  of  the  competent  ecclesi- 
astical court,  will  save  a  party  who  has  paid  the  executor  a 
debt  due  to  testator  from  paying  it  again,  though  the  will 
afterwards  proves  forged,  and  the  probate  is  annulled ;  for  the 
payment  was  to  a  person  who  at  the  time  had  the  legal  authority 
of  the  probate  to  receive  it,  and  the  debtor  was  not  obliged  to 
wait  for  a  suit  to  which  he  did  not  know  that  any  defence 
could  be  made.^  Nor  is  it  any  defence  to  an  action  for  a  debt, 
that  since  it  was  incurred  the  plaintiff  has  committed  an  act 
of  bankruptcy,  of  which  defendant  is  aware ;  for  till  followed 
up  by  the  suing  out  a  fiat,  the  plaintiff's  act  of  bankruptcy 
would  not  so  **  overreach  "  a  judgment  subsequently  recovered 
without  collusion,  as  to  make  a  payment  under  it  merely 
voluntary,  or  other  than  one  enforced  by  coercion  of  law,  and 
therefore  valid  against  any  claim  by  the  plaintiff's  assignees 
under  any  subsequent  commission.^  Again,  the  interlocutory 
order  of  an  inferior  court  in  a  borough,  for  paying  out  to  a 

1  Per  Lord  Denman,  4  Ad.  &  E.  864. 

^  Barbone  v.  Brent,  1  Vernon,  176 ;  Turn.  1683  ;  see  Richards  v.  Symes,  infra* 

^  Hennell  v.  Kelland,  1  £q.  Cas.  Abr.  377,  pi.  2. 

•  See  Williams  v.  Everett,  14  East,  688. 

•  Allen  V.  Dundas,  3  T.  R.  125. 

•  Foster  V.  AllaT8on,2  T.  R.  479  j  sec  now  6  Geo.  IV.  c.  16,  s.  86  j  Whitmore 
v.  Robertson,  8  M.  &  W.  463. 
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plaintiff  money  deposited  there  by  a  defendant  in  lieu  of  bail, 
on  the  ground  that  no  bail  had  been  afterwards  perfected,  or 
the  requisites  of  7  &  8  Geo.  IV.  c.  71,  s.  2,  complied  with,  was 
held  sufficient  process  of  law  to  protect  the  payment  made 
under  it  from  being  ripped  up  by  the  defendant's  assignees  as 
merely  voluntary,  though  he  had  committed  an  act  of  bank- 
ruptcy before  the  money  was  paid  in,  and  that  fact  was  com- 
municated to  the  court  before  it  was  ordered  to  be  paid  out.^ 
For  as  no  fiat  was  issued  at  the  time  the  order  was  made,  the 
court  had  no  power  to  refuse  it.- 

Again,  where  mesne  process  had  issued  against  the  plain- 
tiffs, after  demand  of  a  particular  sum  by  letter,  in  terms  suffi- 
ciently explicit  to  call  their  attention  to  the  subject,  and  they 
paid  the  amount  in  consequence  of  the  writ,  they  were  held 
not  entitled  to  recover  the  sum  so  paid  as  money  had  and 
received  to  their  use,  on  the  grounds  of  its  being  paid  by  mis- 
take, and  without  knowledge  or  reasonable  means  of  knowledge 
of  the  facts  on  which  the  demand  had  proceeded;  and  the 
court  granted  a  new  trial  after  verdict  for  the  plaintiffs,  as- 
senting to  the  judgment  of  Holroyd,  J.,  in  Milnes  v,  Duncan, 
6  B.  &  C.  679,  that  as  the  money  had  been  paid  after  legal 
process  actually  issued  to  recover  it,  the  then  defendants 
knowing  the  cause  of  action  proceeded  on,  no  action  was 
maintainable  to  recover  it  back.^ 

But  where  a  certificated  bankrupt  was  taken  in  execution 
for  a  debt  provable  under  his  commission,  and  in  vain  claimed 
his  discharge  till  he  deposited  the  debt  and  costs,  protesting 
against  the  right  to  demand  either,  and  warning  the  sheriff  not 
to  pay  over  any  of  the  money,  he  intending  to  dispute  the 
plaintiff's  claim  to  it,  the  court  made  a  rule  absolute  against 
the  sheriff  and  plaintiffs  for  paying  it  over  to  the  defendant, 
saying,  it  was  not  the  case  of  a  party  who,  with  knowledge  of 
the  facts,  paid  over  money  under  legal  process,  as  in  Hamlet  v. 

*  Reynolds  and  another,  assignees,  v.  Wedd,  4  New  C.  694  ;  see  6  Geo.  IV.  c.  * 
16,  s.  82 ;  Ferrall  v.  Alexander,  1  D.  P.  C.  132. 

»  Hannah  v.  Willis,  4  New  C,  310. 

"•^  Haml^  V.  Richardson,  9  Bing.  644.  Though  the  marginal  note  introdiices  an 
exception  in  case  of  fraud  on  the  part  of  the  person  obtaining  the  money,  no  fraud 
seems  to  have  been  in  question  in  the  case.  If  Cobden  v.  Kenrick,  4  T.  R.  432,  n. 
can  be  supported  on  this  point  at  all,  it  must  be  on  the  ground  of  fraud  in  defendant, 
when  plaintiff  in  the  former  action.  S.  C. 
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Richardson^  but  a  payment  under  protest,  by  which  he  said, 
in  effect,  that  if  the  sheriff  was  not  entitled  to  take  it,  it  must 
be  paid  back.^ 

The  order  of  a  judge  has  been  held  such  legal  process  as 
would  protect  persons  receiving  payment  ^from  the  person 
ordered  to  pay,  against  a  suit  by  his  assignees  ^  to  recover  it, 
though  his  attornies  had,  in  fact,  paid  over  the  money,  after 
his  bankruptcy,  out  of  funds  furnished  them  by  him  for  the 
purpose,  before  the  fiat  issued.  They  might,  however,  be  liable 
to  an  action  by  the  assignees,  the  property  in  the  money 
having  vested  in  them  at  the  time  it  was  parted  with.  Pay- 
ment of  money  by  a  sheriff,  under  compulsion  of  attachment, 
is  placed  on  a  similar  footing.^ 

The  principle  of  these  decisions  is,  that  the  party  aggrieved 
should  resist  the  claim  in  the  first  instance,  so  that  there 
should  be  some  end  of  litigation  and  cross  actions, — a  result 
which  would  never  arrive,  if  after  a  recovery  by  legal  process, 
a  door  was  opened  for  parties  to  try  their  causes  again,  be- 
cause they  were  not  properly  prepared  the  first  time  with 
the  necessary  evidence,  or,  possessing  it,  accidently  omitted 
to  produce  it  at  the  trial ;  and  though  in  one  case,  which  we 
shall  now  shortly  state,  the  rule  was  relaxed,  the  later  deci- 
sions show  that  its  principles  can  by  no  means  be  extended. 
A  pai-ty  was  sued  for  a  debt  in  a  court  of  conscience,  as 
indorser  of  a  bill,  and  from  the  inferior  nature  of  the  jurisdic- 
tion, and  the  mistake  of  its  judges,  was  prevented  from  avail- 
ing himself  of  a  defence  which  was  open  to  him  at  law,  viz. 
that  the  indorsee,  the  plaintiff,  agreed  that  the  indorser  should 
not  be  liable  by  reason  of  his  indorsement.  However,  the 
indorsee  having  obtained  judgment  for  the  amount  of  the  bill 
against  the  indorser  in  the  inferior  court,  the  court  of  King's 
Bench  suffered  the  latter  to  recover  it  back  in  an  action  for 
money  had  and  received.'^     But  Moses  y.  Macfarlane  is  now 


1  Payoe  v.  Chapman,  4  Ad.  &  £.  364. 

>  Belcher,  assignee,  v.  Mills  and  another,  6  Tyr.  715,  acted  on  in  4  Ding.  N.C. 
694,  Reynolds  v.  Wedd. 

3  Belcher  v.  Mills. 

*  Moses  V.  Macfarlane,  2  Bur.  1006,  as  stated  by  Lord  Kenyon  at  Nisi  Prius,  in 
Marriot  y.  Hampton,  1  £sp.  N.  P.  C.  548. 
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doubted  :  Eyre  C.  J.,  said  of  it/  that  he  could  never  subscribe 
to  it,  "  it  seemed  to  unsettle  foundations,"  and  su^ested  that 
the  proper  remedy  would  by  by  action  for  breach  of  the  agree- 
ment to  keep  the  indorser  harmless.  It  would  seem  that  the 
damages  in  such  an  action  would  be  measured  by  the  amount 
recovered  on  the  bill. 

But  a  surety  who  is  primarily  liable,  e.  g.  as  maker  of  a 
joint  and  several  promissory  note,  may  safely  pay  the  amount 
for  which  he  is  liable  on  it,  without  waiting  till  the  money 
is  sued  for,  or  even  demanded.  For  he  will  not  thereby 
endanger  his  remedy  against  his  co-surety  for  contribution ; 
as  such  payment,  though  not  by  compulsion  of  legal  pro- 
cess, is  not  voluntary,  or,  in  other  words,  not  in  his  own 
wrong.^ 

Again,  if  money  is  paid  in  consequence  of  the  fraudulent 
abuse,  or  even  the  colourable  use  of  ex  parte  legal  process,  by 
one  who  knows  he  has  no  right  to  the  money  he  obtains,  it 
may  be  recovered  back.^  In  August,  1834,  the  Duke  de 
Cadaval,  who  had  been  a  member  of  Don  Miguel's  adminis- 
tration in  Portugal,  fled  from  Lisbon  to  England,  and  while 
resident  at  Falmouth  was  arrested  on  mesne  process  for  a  debt 
of  10,000Z.,  sworn  to  be  due  from  him  to  one  Collins,  who 
assumed  to  have  claims  on  the  late  Portuguese  Government. 
The  Duke,  in  order  to  obtain  his  release,  and  to  get  time  to 
put  in  bail  for  the  residue  of  the  sum  claimed,  paid  Collins 
600/.  "in  part  of  the  writ,"  and  was  accordingly  set  free ;  but  the 
writ  being  afterwards  set  aside  for  irregularity,  no  bail  was  put 
in,  and  he  sued  Collins  to  recover  the  600/.  as  money  received 
to  his  use.  It  was  shown  that  in  1833  Collins  had  filed  bis 
schedule,  in  order  to  procure  his  discharge  under  the  insolvent 
act,  without  inserting  this  alleged  claim  on  the  Duke.  The 
jury  were  of  opinion  that  Collins  knew  at  the  time  of  the 
arrest  that  he  had  no  such  claim,  and  found  a  verdict  for  the 
plaintiff  for  the  whole  amount.  On  a  rule  for  setting  aside  the 
verdict,  it  was  argued  for  Collins,  that  if  he  had  in  fact  no 
claim  on  the  Duke,  still  as  the  money  was  paid  in  part  of  the 

'  Phillips  V.  Hunter,  2  H.  Bla.  416. 
«  Pitt  V.  Purssord.  8  M.  &  W.  538 ;  see  6  id.  153. 

*  Duke  de  Cadaval  v.  Collins,  4  Ad.  &  £.  858,  commented  on  per  Cur*  10  A4. 
h  £.  89. 
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debt  claimed,  it  could  not  be  recovered,  and  if  it  was  paid  as 
a  consideration  for  the  delay  required  to  procure  bail,  the 
Duke,  by  not  putting  in  bail,  had  forfeited  his  right  to  recover. 
It  was  further  ui^ed,  that  the  payment,  if  under  pressure  of 
legal  process,  was  merely  voluntary ;  for  though  the  claim  was 
one  which  could  not  be  supported,  the  pressure  used  was  not 
that  sort  of  compulsion  which  avoids  a  contract,  for  the  law 
which  furnished  the  pressure  also  supplied  the  defence. 

The  court  assented  to  the  general  proposition  that  money 
paid  with  full  knowledge  of  the  facts,  or  under  legal  process 
bona  fide  issued,  though  for  a  claim  which  turns  out  unfounded, 
cannot  be  recovered,  inasmuch  as  there  must  be  some  end  to 
litigation ;  but  held  that  as,  in  the  case  before  them,  the  jury 
found  the  arrest  to  have  been  made  by  the  defendant,  he  well 
knowing  that  he  had  no  claim  to  the  money,  it  was  paid  under 
compulsion  of  colorable  legal  process,  and  the  Duke  was 
entitled  to  regain  possession  of  his  money,  never  having 
parted  with  the  property  in  it. 

The  victim  of  this  glaring  fraud  being  a  man  of  distinction 
and  a  foreigner,  the  attention  of  the  public  was  fortunately 
attracted  to  the  case,  and  the  abolition  of  arrest  on  mesne 
process  by  1  &  ^  Vict.  c.  100,  except  in  cases  of  apprehended 
leaving  the  kingdom,  quickly  followed. 

The  case  of  Wilson  v.  Ray,  10  Adol.  &  E.  82  (ante,  309,  n.), 
was  as  follows.  The  plaintiff  sought  to  compound  with  the  de- 
fendant and  his  other  creditors  for  eight  shillings  in  the  pound, 
but  the  defendant  refused  to  sign  the  composition  deed  unless 
he  were  paid  in  full.  Plaintiff,  in  order  to  obtain  his  signature, 
accepted  a  bill  drawn  by  defendant's  clerk  for  the  difference 
of  twelve  shillings  in  the  pound.  The  marginal  note  states 
that  the  clerk  was  the  payee.  Defendant  then  signed  the 
deed.  Plaintiff  dishonoured  the  bill,  but  afterwards,  on  ap- 
plication, and  without  suit,  paid  the  amount  to  the  defendant's 
clerk,  who  placed  it  to  the  plaintiff's  credit  with  the  defend- 
ant, as  defendant  had  gone  on  furnishing  goods  to  the  plain* 
tiff.  The  defendant  received  the  eight  shillings  in  the  pound 
also,  and  the  other  creditors  that  sum  only.  The  Court  held 
that  as  the  transaction  had  been  closed  by  a  voluntary  pay- 
ment with  full  knowledge  of  the  facts,  the  amount  paid  to  the 
defendant  above  eight  shillings  in  the  pound,  though  without 
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suit,  could  not  be  recovered.  This  case  has  been  much  ques- 
tioned in  the  court  of  Common  Pleas  in  Gibson  v*  Bruce,  by 
Sir  T.  Wilde  arguendo,  and  will  probably  be  canvassed  in  a 
court  of  error  if  that  case  is  re-tried. 

The  spirit  of  the  laws  derived  from  our  hardy  forefathers 
favours  those  exercises  of  the  athletic  kind  which  involve  trials 
of  manhood,  strength  and  skill,  if  prosecuted  by  way  of  friend- 
ly contest,  and  without  public  exhibition  likely  to  lead  to 
riotous  assemblies.  Nor  does  the  quantum  of  danger  neces- 
sarily incident  to  them,  form  any  objection  to  their  legality, 
unless  prosecuted  with  weapons  which,  in  their  ordinary  nature, 
even  when  not  abused  from  malice  or  revenge,  are  deadly.  Thus 
wrestling,  sparring  with  gloves,  fencing  with  foils,  or  even 
cudgel  play,  by  acquaintances,  and  with  mutual  consent, 
being  exercises  in  which  the  hazard  is  rarely  attended  by 
fatal  consequences,  nor,  in  Mr.  Justice  Foster's  words,  is 
bodily  harm  the  motive  on  either  .side,  are  recreations  to 
which  the  maxim  "Volenti  non  fit  injuria"  applies;  and 
should  death  unhappily  ensue,  the  homicide  is  reduced  to 
misadventure.  Whereas,  if  fron^  want  of  fair  and  usual 
CUution  in  the  exercise,  as  by  striking  with  a  cudgel  before 
the  opposite  party  is  on  his  guard,  or  using  a  sword  in 
a  scabbard  instead  of  a  foil  in  fencing,  and  that  so  roughly  as 
to  beat  off  the  chape  and  run  him  through,  death  ensues,  this 
will  of  course  take  away  the  operation  of  the  maxim,  and  con- 
stitute the  crime  of  manslaughter;'  a  fortiori,  if  from  surround- 
ing circumstances  the  pretence  of  diversion  appears  a  mere 
cloak  for  gratifying  a  vindictive  feeling. 

Blackstone,  indeed,  treats  cudgel  playing  as  illegal;^  and 
fighting  with  fists  by  mutual  consent,  though  only  for  ascer- 
taining the  mastery,  and  without  contending  for  money,  is 
held  out  of  the  purview  of  this  maxim,  as  being  a  breach  of 
the  peace,  so  that  either  party  may  sue  the  other,  for  it  is  a 
breach  rof  the  peace.^ 

>  See  East's  Pleas  of  the  Crown,  268,  269.  See  also  Comberbacb,  408 ;  Com. 
r>.  Pleader,  (3  M.  18);  Dalton,  cap.  148  ;  Bull.  N.  P.  15. 

'  4  Bla.  C.  183.  That  a  cudgel  might  be  used  to  correct  a  servant,  see  Cotn- 
berbach,  408. 

'  Boulter  v.  Cleik,  by  Parker,  C.  B.  at  Abingdon,  1747 ;  Matthew  v.  Ollerton, 
Comb.  218 ;  and  other  cases  collected,  Bull.  N.  P.  16 )  and  Smith  v.  Btckmore, 
4  TaonU  474, 
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The  ancient  joust  or  tournament  was  only  legal  when  held 
by  the  king's  command,  which  was  supposed  to  be  given  for 
the  advancement  of  his  subjects  in  warlike  exercises. 

The  law  requires  reasonable  presence  of  mind  and  exertion 
in  the  moment  of  danger.  Thus  a  person,  who,  being  placed 
in  hazard  by  the  wrongful  or  negligent  act  of  another,  sustains 
in  the  result  an  injury,  which,  by  reasonable  exertion  and  or- 
dinary care,  he  might  have  avoided,  cannot  recover  damages, 
for  he  is  then  author  of  his  own  wrong;  but  if  he  could  not 
have  so  escaped  it,  his  mere  negligence  in  exposing  himself 
or  property  to  a  peril  so  occasioned,  will  not  shut  out  his  re- 
medy by  action.^ 

Thus  it  cannot  be  said  that  because  a  man  is  lying  asleep 
on  a  road,  or  goods  are  left  there,  or  a  carriage  or  horse  is  on 
the  wrong  side  of  it,  or  an  ass  is  fettered  there,  a  party  who 
purposely  drives  against  either  is  excused.^  But  if  the  proxi- 
mate and  immediate  cause  of  damage  be  the  want  of  compe- 
tent skill  in  the  party  hurt,  e.  g.  if  in  a  dangerous  position  of 
his  carriage  as  regards  another,  he  pulls  the  wrong  rein,  and 
thus  approaches  nearer  to  the  danger,  when  pulling  the  right 
one  might  have  cleared  him  from  it,  he  cannot  recover,  though 
the  primary  cause  of  the  risk  he  ran  be  the  misfeasance,  viz. 
the  violent  or  improper  driving  of  another  person,^ 

A  signal  instance  of  the  operation  of  this  maxim  is  afforded 
in  the  case  of  a  party  who  having  entered  a  wood  of  sixty 
acres  in  extent  to  gather  nuts,  with  express  knowledge  that 
spring  guns  were  set  there,  accidentally  trod  on  the  wire  of  one 
and  was  injured  by  its  discharge,  the  court  held  him  not  entitled 
to  recover  against  the  owner  of  the  wood,*  by  whose  order 
the  spring  guns  had  been  set  there. 

Condonation,  or  forgiveness  of  adultery  by  the  aggrieved 

*  See  the  jadgment  of  Parke  B.  in  Bridge  v.  Grand  Junction  Railway  Company, 
3  M.  &  W.  247,  citing  BoUerfield  v.  Forester,  11  East,  60;  also  Lynch  v.  Nurdin, 
1  Q.  B.  R.  (or  New  Series  of  Adolphas  and  Ellis,)  29  \  Davies  v.  Mann,  Exch. 
M.  1842;  10  M.  &  W.  546,  coIlecUng  the  cases. 

«  Flower  v.  Adam,  2  Taunt.  314.  See  Marriot  v.  Stanley,  I  M.  &  Gr.  568,  and 
cases  collected,  id.  576,  note. 

3  llEa8t,60;  3M.&  W.248. 

«  llott  V.  Wilkes,  3  B.  &  Aid.  307,  decided  before  7  &  8  G.  IV.  c.  18,  s.  1, 
made  the  setting  spring-guns,  roan-traps*  &c.  a  misdemeanor,  except  in  a  dwelling 
house.    See  Lynch  v>  Nardin,  1  Q.  R.  R.  29;  ante«  vol.  xxvii.  p.  377. 
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wife  or  husband,  will  bar  a  suit  for  previous  acts  of  that  na- 
ture. It  is  evidenced  by  the  continuance  of  cohabitation  after 
probable  knowledge  of  the  fact  committed,  and  differs  essen- 
tially in  its  nature  from  connivance ;  for  while  the  one  may 
be  long-suffering  forgiveness  of  injury,  especially  in  a  wife, 
the  other  necessarily  involves  a  criminality  which  prevents  the 
party  conniving  from  obtaining  a  divorce ;  and  no  man  can 
have  relief  from  a  court  of  justice  for  an  injury  which  he  was 
himself  chiefly  instrumental  in  effecting,  volenti  non  fit  in- 
juria. There  may  be  condonation  of  cruelty  committed  in  the 
marriage  state ;  but  a  wife's  repeated  foi^veness  of  acts  of 
the  kind  is  far  less  cogent  evidence  of  such  condonation  as 
would  oust  her  right  to  a  divorce,  than  a  husband's  passing 
over  even  single  acts  of  adultery  by  his  partner  by  acquies- 
cence or  connivance.^ 

If  a  parsoii  imparsonee,  viz.  one  who,  as  lawful  incumbent,  is 
in  actual  possession  of  a  benefice  with  cure,  which,  whether 
presentative  or  impropriate,  is  full  with  him,  is  also  parson 
appropriate,  that  is,  patron,  and  presents  another  to  it,  he  has 
renounced  that  right  to  hold  or  not  which  by  the  approprili- 
tion  he  possessed,  and  has  disappropriated  the  advowson, 
making  it  presentable  on  every  after  avoidance,  and  conse- 
quently subject  to  lapse.  For  "  volenti  non  fit  injuria  :"  but 
against  his  will  no  one  can  tortiously  disappropriate  it.  ^ 

The  legislature  has  followed  up  the  maxim  of,  "  Interest  re- 
puhlic(B  quod  sit  finis  litium,^'  by  the  statutes  of  limitation  for 
barring  actions  on  obsolete  claims,  whether  just  or  not,  after 
the  lapse  of  various  periods  from  the  accruing  of  the  causes  of 
action,  and  by  the  statutes  of  set-off,  which  afford  defendants 
facilities  of  establishing  their  counter-demands  on  plaintiffs 
without  being  driven  to  bring  cross-actions  against  them. 
The  courts,  too,  oppose  a  multiplicity  of  actions,  by  so  judging 
of  contracts  as  to  prevent  a  circuity  of  them  in  cases  where, 
on  the  parties  changing  their  relative  positions  of  plaintiff  and 
defendant,  the  recovery  by  both  would  be  equal.  ^ 

'  The  authorities  on  this  subject  are  collected  and  ably  stated  in  Shelford  on 
Marriage  and  Divorce,  445,  et  seq. 

*  Grendon  v.  Bp.  of  Lincoln,  Piowden,  600  a ;  Colt  and  another  v.  Bp.  of  Lich- 
field. Hobart,  152. 

'  See  cases  collected,  2  Saund.  47 1. 150 ;  also  Penny  v.  Innes,  5Tyr.  107 ;  Carr 
V.Stevens,  9  B.  &  C.  758  -,  and  10  Ad.  &  £11.  85,  86. 
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So  far  is  this  doctrine  acted  on,  that  a  court  of  equity, 
which  had  directed  an  issue  to  be  had  at  law,  would  not,  after 
verdict  for  the  plaintiff  in  equity,  grant  a  new  trial,  merely 
because  the  defendant  in  equity  was  not  apprised  of  certain 
evidence  given  against  him  at  the  trial  at  law,  and  was  not 
tlien  prepared  to  answer  it :  for  he  might  have  submitted  to  a 
nonsuit,  and  the  court  of  equity  might  have  directed  another 
issue  afterwards.  ^ 

During  the  comparative  insignificance  of  personal  property, 
the  common  law  attached  more  importance  to  actions  for 
matters  of  freehold  and  inheritance,  than  for  debts,  chattels, 
and  effects  :  thus,  in  the  former,  called  actions  real,  writs  of  a 
higher  degree  were  permitted,  by  which  to  re-try  a  matter 
before  adjudged  on,  on  a  writ  of  a  less  paramount  nature, 
which  could  not  operate  as  a  bar ;  whereas,  in  personal  actions, 
the  rule  was,  "once  barred  always  barred ;"  i.  e.  a  recovery  in 
one  action  was  a  bar  to  another,  except  for  error  in  fact  or 
law.^  And  in  Outram  v.  Morewood,^  the  Court  declared  that 
principle  to  apply,  not  only  to  personal  but  to  all  actions 
(iflcluding  real  and  mixed  actions)  then  existing,  quoad  their 
own  subject  matters,  by  way  of  bar  to  future  litigation  for 
the  things  thereby  decided.^  Accordingly,  they  held  that  if 
a  verdict  is  found  on  any  fact,  or  it  be  distinctly  put  in  issue  by 
the  record  in  trespass,  such  verdict  may  be  pleaded^  by  way 
of  estoppel  in  another  action  between  the  same  parties  or  their 
privies,  in  respect  of  the  same  fact  or  title. 

In  Lord  Bagot  v.  Williams,^  £7000  being  due  from  defendant 
to  plaintiff,  for  monies  received  to  his  use,  the  plaintiff's  agent 
directed  an  action  to  be  brought  for  £4000  in  an  inferior 
court.  On  judgment  passing  for  default,  he  verified  by  affidavit 
for  £3400  only,  because  the  defendant,  as  he  then  thought, 

*  Richards  v.Symes*  2  Atk.  319. 

'  See  instances  of  writ  of  aiel  barring  one  of  besaiel,  being  both  ancestral,  but 
not  barring  a  writ  of  right,  &c.  &c.,  Ferrer's  case,  6  Rep.  9;  Cro.  El.  668,  S.  C; 
Com.  Dig.  tit.  **  Action*'  (L)  ;  Coke's  preface  to  8th  Rep.  Remarked  on  by  Lord 
EUenborougb,  in  Outram  v.  Morewood,  3  East,  358.  Also,  Robinson's  case,  5 
Rep.  32 ;  Kitchen  v.  Campbell,  3  Wils.  308.  Real  actions  abolished,  with  excep- 
tion of  formedon,  and  in  some  cases  dower,  &c ;  3  &  4  Will.  IV.  c.  27,  s.  36. 

'  It  must  be  pleaded.  Vooght  v.  Winch,  3  B.  &  Aid.  662.  See  per  Parke,  B., 
Doe  d.  Strode  v.  Seaton,  T.  &  Gr.  19 ;  2  C.  M.  &  R.  732. 

«  3  B.  &  Cr.  235;  see  9  B.  &  Cr.  786 ;  7  Bing.  716. 
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had  no  property  exceeding  that  sura  in  value.  This  act  of 
abandonment  by  the  agent  was  held  to  prevent  the  plaintiff 
from  afterwards  recovering  any  sum  whicby  before  he  sued  in 
the  inferior  courts  he  knew  the  defendant  to  have  received. 
Thus  the  plaintiff  was  not  allowed  to  say  that  the  former 
recovery  was  not  in  respect  of  his  whole  demand,  though,  had 
there  been  a  cause  of  action  of  a  wholly  different  kind,  e.g.  on 
a  promissoiy  note,  as  to  which  no  evidence  was  given  in  the 
fact,  he  might  have  maintained  the  second  action. 

For  were  defendants  at  liberty  to  review  every  cause  already 
tried  and  adjudged  on,  every  case  must  be  twice  tried ;  but 
^*  interest  reipublicae  ut  sit  finis  litium."^ 

The  courts  will  protect  by  their  authority  the  possession  of 
land  recovered  by  their  judgment,  if  it  is  ousted  afterwards  by 
the  disseisin  or  trespass  of  the  defendant  in  the  action,  because 
it  is  done  against  the  judgment  of  the  Court,  and  in  despite  of 
the  law;  and  they  may  commit  him>  for  ^'interest  reipublicae 
ut  judicia  rata  sint,  et  ea  quae  in  cunk  nostra  rite  acta  sunt, 
debitai  executioni  demandari  debent."  " 

The  same  principle  is  also  expressed  by  the  maxim,  "Nemo 
debet  bis  vexari  pro  esidem  causa,  si  coiistet  curuB  quod  sit 
pro  un&  et  eadem  causa;"  the  rule  of  law  being  that  the 
same  cause  of  action  shall  not  be  brought  twice  to  a  final 
determination.  If  the  same  evidence  will  support  both  actions, 
though  they  may  happen  to  be  grounded  on  different  writs, 
that  is  what  is  meant  by  "  the  same  cause  of  action,"  and  is 
the  test  which  runs  through  all  the  cases  in  the  books,  to 
know  whether  a  final  determination  in  a  former  action  is  a  bar 
to  a  subsequent  one  or  not ;  and  this  was  so,  as  well  in  real 
as  in  mixed  or  personal  actions.  ^ 

Thus  a  judgment  for  the  lessor  of  the  plaintiff  in  ejectment 
being  only  "  that  he  do  recover  the  term  aforesaid,"  viz.  that 
mentioned  in  the  declaration,  is  no  bar  to  another  ejectment 
on  a  new  demise ;  ^  for  the  same  evidence  does  not  necessarily 
support  both  actions,  and  the  rule  of  law  is,  that  judgments 
only  bind  parties  or  privies,  and  cannot  be  given  in  evidence 

*  Per  r^rd  Kenyon,  in  Marriott  v.  Hampton,  2  Esp.  N.P.C.  548. 
9  Co.  Inst.  83,  Stat.  Meiton. 
'  >  Kitchen  v.  Campbell,  3  Wils.  308;  2  Bla.  R.  831,  S.C. 
^  Match's  Rep.  pi.  92,  cited  Com.  Dig.  tit.  Action,  (L  4.) 


Finis  Litium,  321 

but  when  the  benefit  may  be  mutual,  viz.  such  as  the  defend- 
ant might  have  made  use  of  by  giving  it  in  evidence  in  sup- 
port of  his  case,  as  well  as  the  plaintiff  in  support  of  his,* 
and  therefore  cannot  be  produced  as  against  strangere,  being 
res  inter  alios  acta.^ 

Some  text  books  were  supposed  to  show  that  a  judgment 
in  ejectment  cannot  be  admitted  as  evidence  of  lessor's  title,^ 
but  that  authority  only  applies  where  the  substantial  parties 
are  different,  so  that  the  judgment  is  res  inter  alios  acta;  and 
it  seems  now  settled  that  where  they  are  the  same,  the  judg- 
ment recovered  by  a  defendant  in  a  former  ejectment,  viz., 
that  John  Doe  be  amerced  for  his  false  claim  against  him, 
and  that  he  go  thereof  without  day,   may  be  given  in  evi- 
dence against  the  same  lessor  of  the  plaintiff  at  the  trial  of  a 
second  ejectment,  if  the  particulars  of  the  lands  demised  in 
the  first  are  also  produced,  though  the  parties  are  not,  tech- 
nically, considered  the  same,  and  the  demise  is  for  a  new 
term  ;^  for  as  the  consent  rule  binds  the  defendant  to  plead 
not  guilty  only,  he  cannot  plead  the  judgment  by  way  of 
estoppel,  which  is  the  only  way  to  make  it  conclusive.^    After 
all,  the  allowing  a  second  ejectment  to  be  brought  may  have 
also  originated  more  in  its  being  a  mixed  action,partaking  of  the 
nature  of  the  real  actions  it  succeeded,  than  in  the  technical 
distinction  afforded  by  its  peculiar  pleadings ;  for  the  autho- 
rities above  alluded  to  quite  establish  that,  during  the  preva- 
lence of  i*eal  actions,  several  trials  of  what  was  substantially 
the  same  title  could  take  place,  if  not  in   the  same  form 
of  real  action,^  at  all  events,  in  a  different  degree  of  a  like 
action. 

Another  exception  to  the  rule  against  suing  twice  for  the 
same  cause  of  action  is,  where  the  first  judgment  has  been 
obtained  by  the  defendant  in  consequence  of  an  error  in 
pleading  by  the  plaintiff.  Thus,  if  a  man,  who  ought  to  sue 
as  executor^  declares  as  administrator,  and  has  judgment 

>  Bull.  N.  P.  233. 
*  Doe  V.  Har?ey,  8  Biog.  242. 

'  Adams  on  Ejectment,  2d  ed.  188,  citing  Gierke  v.  Rowel,  1  Mod.  106. 
<  Doe  d.  strode  v.  Seaton,  T.  &  Gr.  19  j  2  C.  M.  &  R.  731 ;  B.  N.  P.  232  ; 
4  Bac.  Ab.  tit.  Evidence,  F  ;  Wright  v.  Doe  d.  Tathara,  1  Ad.  &  E.  19. 
«  S.  C.  Vooght  V.  Winch,  2  Barn.  &  Aid.  662. 
^  See  per  Eyre,  C.  B. ;  Barefoot  t.  Fry,  Bunbury,  159. 
VOL.  XXX.  NO,  LXH.  Y 
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against  him  accordingly  on  demurrer,  he  may  set  his  error 
right  in  a  second  action.^ 

By  the  present  practice  several  successive  ejectments  may 
be  brought  by  the  losing  party  to  try  the  same  title  on  paying 
his  antagonist  the  costs  of  the  previous  action  in  which  he  has 
succeeded  f  but  after  three  trials  had,  it  appears  that  a  court 
of  equity  will  interfere  to  quiet  the  possession  in  favour  of  the 
party  last  succeeding,  and  thus  enforce  the  maxim  Interest 
reipublicae  quod  sit  finis  litium.^ 

This  principle  is  extended  to  prevent  a  defendant  from 
being  arrested  on  mesne  process  twice  for  the  same  cause  of 
action,*  but  not  unless  it  "  appears  clearly  to  the  court,"  that 
the  second  cause  of  action  is  identical  with  that  on  which 
former  process  has  been  had.^  So  after  a  nonsuit  on  ground 
of  variance  between  the  declaration  and  the  evidence  in  a 
former  action  in  which  the  defendant  was  arrested,  he  may 
be  again  arrested  in  a  second  action  for  the  same  cause,  for 
under  the  circumstances  there  was  no  vexation.^ 

If  all  joint  contractors  are  not  sued,  those  who  are  sued 
may  plead  in  abatement,  though  one  has  become  bankrupt 
and  obtained  his  certificate;  for  as  he  was  not  discharged 
absolutely,  but  only  in  such  way  as  the  legislature  has  pre- 
scribed, he  was  not  bound  to  take  the  benefit  of  it,  and  ^'  quivu 
renunciare  potest  juri  pro  se  introducto."  '^ 

Tenants  in  tail  had  not  power  to  make  leases  for  three  lives 
or  twenty-one  years,  before  32  Hen.  VI 11.  c.  28,  gave  it  them 
collaterally,  and  it  was  held  that  a  gift  in  tail,  on  condition  that 
donee  shall  not  make  such  a  lease,  is  good ;  for  the  power,  not 

^  Robinson's  case,  5  Rep.  32  b. ;  Lepping  v.  Kedgwin,  1  Mod.  207,  cited 
3  Wils.  308. 

»  4  Modern,  349,  cited  per  Cur.  Stra.  1162. 

3  Dalton  V.  Dalton,  temp.  Lord  King,  Select  Chanc.  Cas.  13  j  Bath  (Lord)  v. 
Sherwin,  Dom.  Proc,  1  Bro.  P.  C.  266,  &c. ;  Leighton  v.  Leighton,  Stra.  404; 
Vin.  Abr.  tit.  Injunction,  (D.) 

<  Tidd.  9th  ed.  174 ;  1  Chit.  R.  273,  n. 

*  Musgrave,  &c.  Assignees,  v.  Medex,  8  Taunt.  24.  There  a  writ  of  ne  exeat 
regno  had  issued  for  350/.  balance  of  a  much  larger  sum  claimed,  and  which  smaller 
sum  defendant  admitted  to  be  due ;  a  subsequent  arrest  at  law  was  for  a  much 
larger  sum.    The  writs  were  granted  diverse  intuitu. 

«  Kearney  v.  King,  1  Chitt  R.  273,  and  cases  mtis ;  S.  C.  3  B.  &  Aid.  301. 

'  Bovill  V.  Wood,  2  M.  &  S.  25. 
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being  ineident  to  the  estate,  may  be  restrained  by  condition 
and  his  own  agreement.  ^ 

Tliat  *^  Modus  et  conventio  vincunt  legem,"  is  a  maxim  as  old 
as  our  law ;  accordingly  contracting  parties  may  introduce  sti- 
pulations for  excluding  the  operation  of  any  general  rule  of  law 
firom  their  agreement.  Thus  a  factor's  lien  for  his  general 
balance  on  all  goods  of  his  principal  coming  into  his  hands 
was  held  to  b^  shut  out  by  his  having  accepted  a  deposit  of 
them  for  sale,  and  promising  to  pay  the  proceeds  when  sold 
to  ^e  principal  or  his  order.  ^ 

But  restrictions  are  imposed  on  this  maxim  in  order  to 
avoid  perpetuities.  For,  where  a  grantor  conveys  an  estate 
in  feCi  he  cannot  annex  to  his  grant  a  condition  not  to  ali^i ; 
nor^  when  he  conveys  an  estate  tail,  a  condition  not  to  bar  the 
entail;  but  short  of  these  restrictions,  both  parties  to  a  con- 
tract may  model  it  after  what  manner  they  please.  Thus, 
though  the  grant  of  an  estate  prim&  facie  carries  with  it  all 
legal  incidents,  that  grant  may  be  modified  according  to  the 
wish  of  the  parties,  and  the  grantee's  rights  must  be  considered 
with  reference  to  the  restraints  which  have  been  imposed  on 
him.  Again,  as  covenants  may  be  introduced  into  a  lease,  that 
it  shall  be  void  in  case  of  the  issuing  of  a  commission  of 
bankrupt  or  execution  against  the  tenant,  if  a  lessee,  who  only 
covenants  not  to  assign,  transfer,  &c.,  or  part  with  the  inden- 
ture, with  a  proviso  empowering  the  landlord  to  re-enter  in 
such  case,  gives  a  warrant  of  attorney  to  confess  judgment,  on 
which  the  lease  is  taken  in  execution  and  sold,  or  becomes 
bankrupt,  and  his  assignees  assign  it,  it  is  not  forfeited  to  the 
lessor,^  except  the  warrant  of  attorney  was  given  with  the 
express  purpose  of  enabling  the  creditor  to  get  possession  of 
the  lease  ynder  the  judgment.  ^ 

But  a  bond  conditioned  for  any  thing  against  the  law,  viz., 
not  to  use  a  trade,  &c.,  in  a  particular  place,  will  not  bind  the 
obligor,  though  it  be  sanctioned  by  a  charter  of  the  crown 
assuming  to  prevent  trading  in  such  cases  except  on  stated 

>  Co.  Lit.  223  b.  «  Walker  v.  Birch,  6  T.  R.  268. 

'  Doe  d.  Mitchinson  v.  Carter,  8  T.  R.  57  ;  recognised  3  M.  &  S.  353  ;  12  Ves.  J. 
513 ;  13  id.  395. 
*  S.  C.  8  T.  R.  300. 
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terms;  for  the  general  restraint  of  free  trade  is  illegal:^  but  a 
contract  by  which  a  party  for  adequate  yaluable  consideration 
binds  himself  to  another  not  to  carry  on  a  particular  business 
within  a  certain  limited  district  is  valid  at  law  and  equity.- 

This  maxim  prevails  even  where  one  contracting  party,  by 
misrepresentation  of  the  other,  was  induced  to  believe  his 
own  title  much  inferior  to  what  it  really  was^  and  make  an 
agreement  accordingly  under  a  mistaken  view,  and  without 
valuable  consideration.^ 

A  mere  general  letting  is  a  letting  at  will ;  but  if  the  lessor 
accepts  yearly  rent,  or  rent  measured  by  any  aliquot  part  of  a 
year,  that  acceptance  is  held  evidence  of  a  taking  for  a  year, 
the  tribunals  inclining  to  make  every  tenancy  a  holding  from 
year  to  year  if  they  can  find  any  ground  for  so  doing.  But 
where  parties  agreed  to  let  premises  for  as  long  as  they  both 
should  please,  reserving  as  compensation  to  the  lessor  the 
dung  of  the  lessee's  horses;  the  court,  finding  nothing  refer- 
able to  rent  for  any  part  of  a  year,  gave  effect  to  the  parties' 
agreement  as  a  tenancy  at  will,  and  were  unable  to  presume 
a  larger  tenancy.* 

If  the  act  of  a  party  (e.  g.  the  granting  a  lease)  may  be  re- 
ferred to  his  interest  in  the  thing  demised  and  also  to  an  in- 
dependent power  or  authority,  both  which  meet  in  him,  there, 
though,  had  he  been  silent,  the  law  would  refer  his  act  to  his 
interest,  yet  if  he  has  declared  clearly,  e.  g.  by  recital,  his 
election  or  will  to  be  that  his  act  shall  take  effect  by  his 
authority  or  power,  it  will  do  so  accordingly.  Thus  where  a 
lease  expressly  referred  to  the  lessor's  power  to  make  it,  it 
was  held  to  operate  by  way  of  appointment  under  the  power, 
and  not  to  any  grant  out  of  an  estate  and  interest  possessed 
.  by  her  enabling  her  to  demise  independent  of  it.* 


>  The  Clothworkers  of  Ipiwich  case,  Godbolt,  252»  restiog  on  Year  Book, 
2  H.  V.  6. 
3  See  Mallam  v.  May,  argued  in  Exchequer  May  1,  1843;   6  Ad.  &  £.  438; 

1  Sim.  &  Stu.  77,  n.;  14  Ves.  468;  17  Ves.  335;  18  Ves.  438;  4  East,  190; 

2  Russ.  357 ;  2  Swanston,  253 ;  2  M.  &  Gr.  20. 

3  Frank  v.  Frank,  I  Ch.  Gas.  84  ;  cited  2  Merivale,  303. 
^  Richardson  v.  Langridge,  4  Taunt.  128. 

*  Roe  d.  Earl  of  Berkeley  v.  Archbishop  of  York,  6  East,  86 ;  relying  on  pas- 
sages in  Colt  V.  Bishop  of  Lichfield,  Hobart,  160. 
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A  mere  personal  contract  to  pay,  being  a  mere  chose  in  ac- 
tion, is  not  in  general  assignable  by  law,  but  a  rent  granted  pro 
consilio  impendendo  to  one  and  his  assigns^  may  be  assigned 
over  under  the  express  words  of  the  grantor  himself,  the  con- 
ventio  which  vincit  legem.^ 

Partition  may  be  made  by  consent  and  agreement  among 
parceners  differently  from  that  which  must  be  made  under  the 
writ  de  partitione  faciend^ ;  as  where  the  youngest  of  three 
wishes  partition,  and  the  other  two  do  not,  one  part  may  be 
allotted  her  in  severalty,  and  the  others  may  hold  the  remnant 
in  coparcenary  without  partition,  or  make  partition  after,  in- 
stead of  each  taking  her  part  in  severalty  at  first,  as  would  be 
under  the  writ,  for  "  consensus  tollit  errorem,"  and  modus  et 
conventio  vincunt  legem .^ 

The  covenant  and  agreement  of  the  parties  precedent  to 
their' levying  a  fine  and  declaring  its  uses,  whether  contained 
in  the  same  deed  in  which  the  levying  such  fine  is  stipu- 
lated for,  or  in  another  executed  at  the  same  time,  controlled 
the  general  effect  of  the  fine,  and  prevented  it  firom  extin-- 
guishing  the  rent  or  conditicni,  &c.  created  by  the  agreement; 
for  modus  et  cortventio,  &c.^ 

Of  tenancy  in  fee-tail,  engrafted  by  stat.  West.  2,c.  l,on  what 
was  at  common  law  fee  simple  conditional, it  is  said,  ''Modus 
legem  dat  donationi,  et  tenenda  est  etiam  conventio,  quia 
modus  et  conventio  vincunt  legem,"  e.  g.  where  by  the  dona*- 
tion  to  a  man  with  his  wife  of  land,  to  have  and  to  hold  ''  sibi 
et  haeredibus  quos  inter  eos  legitime  procreabunt,"  the  will 
of  the  donor  of  this  estate  in  fee  tail  special  must  be  observed, 
which  excludes  all  heirs  general,  or  remoter  heirs,  of  the  donees, 
investing  in  the  donor  the  ultimate  fee-simple  of  the  land 
expectant  on  the  failure  of  the  hseredes  designated  by  him,*  The 
right  of  a  tenant  for  life  or  years  to  wood  for  building  or  re- 
pairing his  house,  ploughs,  or  hedges,  and  for  burning  at  his 
fire,  (called  by  the  Saxons  bote,  and  by  the  Normans  estovers) 

*  Maand's  case,  7  Coke,  28  b ;  see  Frazer's  note,  4  vol.  new  edit.  110» 
»  Co.  Lit,  180. 

'  Cromwel's  case,  2  Coke,  69, 

*  Co.  Lit.  8. 13,  2  Bla.  Com.  112. 
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and  incident  to  his  estate  at  common  law,  may  be  restrained 
by  special  covenant  to  the  contrary,  according  to  the  maxim 
modus  et  conventio  vincunt  legem.^ 

The  construction  and  exposition  of  deeds  should  be  the 
useful  and  usual  one,  subject  to  the  maxim  quod  modus  et 
conventio  vincunt  legem.^ 

'^  Cansenms  tollit  errorem"  Thus,  where  a  cause  involving 
a^ght  of  way  concerned  all  the  inhabitants  of  Canterbury, 
being  a  county  of  a  city,  and  the  visne  or  jury  awarded  from 
W.  in  Kent  by  assent  of  the  parties,  found  for  the  plaintiff,  it 
was  held  no  mis-tiial.^  For  this  reason,  as  it  seems,  dower 
made  by  assent  of  the  husband's  father  was  good,  though 
the  wife  was  within  the  age  of  nine  years.*  The  fines  for- 
merly paid  for  amendment  of  bad  pleading  in  beau-pleader, 
and  assessed  since  the  first  arrival  of  Henry  the  Third  in 
Britain,  were  not  taken  away  by  stat.  Marlbridge,  chap.  11, 
for  they  "first  grew  by  consent  of  parties."^ 

"  [/»  (Bqualijure^  qui  priof*  est  tempore^  potior  jure  esse 
videtur.^' 

I'his  maxim  is  borrowed  from  the  civil  law,  and  turns  the 
balance  of  equal  equities :  thus,  where  one  of  two  innocent 
persons  must  suffer,  he  who  has  not  used  due  diligence  must 
be  the  loser.^ 

For  the  like  reason  this  rule  prevails  among  mortgagees, 
who  are  considered  purchasers  pro  tanto ;  for  where  of  three 
mortgages  the  first  is  bought  in  by  the  owner  of  the  third, 
though  pending  a  suit  by  the  second  to  redeem  it,  such  puisne 
or  third  mortgagee,  by  thus  acquiring  the  legal  title  as  a  ta- 
bula in  naufragio,  has  got  the  law  on  his  side  with  equal  equity, 
and  will  therefore  be  permitted  to  tack  the  first  and  third  to- 
gether, to  the  exclusion  of  the  seconds 

»  Co.  Lit.  41  b. 

^  Trenchard  v.  Hoskins,  Litt.  Rep.  203.  As  to  applying  this  maxim  in  a  case 
of  double  presentation  to  a  benefice,  see  the  judgment  of  Hutton,  J.,  in  Woodley  v. 
Exeter  (Bishop),  Winch's  R.  95,  and  as  to  a  heriot,  id,  48. 

3  Fineux  ▼.  Hovenden,  Cro.  El.  664. 

*  Litt.  s.  42 ;  Co.  Lit.  37  a.  *  2  Inst  123. 

^  Keach  v.  Hall,  Doug.  23 ;  and  see  judgment  of  Plumer,  M.  R.  in  Dearie  r* 
Hall,  3  Russ.  R.  20. 

'  Robinson  v.  Davison,  1  Bro.  Ch.  C.  61,  and  Brace  v.  Marlborough^  2  P.  W* 
491,    See  1  Mylne  &  Keen,  297 ;  2  Simons,  267. 
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In  descents  the  rule  is,  that  the  next  of  the  worthiest  blood 
shall  ever  inherit,  so  that  among  males  the  eldest  brother  and 
his  posterity  take  lands  in  fee  simple  as  heirs  before  any 
youtjger  brother  or  descendant  of  his ;  for  the  elder  bom  "  est 
puis  digne  de  sanke/'  by  virtue  of  the  maxim  qui  prior  est 
tempore  potior  est  jure.*  Courts  of  equity  in  cases  of  con- 
flicting rights  to  real  property,  ask,  not  who  was  first  in  pos- 
session, but  utider  what  instrument,  or  how  is  the  right  dated 
in  point  of  time?  or  if  there  be  no  instrument,  when  did  your 
right  arise, — who  has  the  prior  right  7^  It  forms  the  general 
rule  between  incumbrancers  and  purchasers ;  so  that  he  whose 
assignfnent  of  an  equitable  interest  in  a  fund  is  first  in  order 
of  time,  has,  by  virtue  of  that  circumstance  alone,  the  better 
right  to  call  for  the  possession  of  the  fund.  Of  two  presenta- 
tions to  the  same  benefice  by  a  college  or  ecclesiastical  per- 
son, the  first  in  date  will  be  preferred,  as  such  patrons  are 
supposed  to  be  competent  judges  of  the  sufficiency  of  the  pre- 
sentee ;  but  if  a  layman  presents  to  a  benefice  twice  on  the 
same  vacancy,  this  reason  fails,  and  the  bishop  shall  have  the 
choice  between  the  two  presentees.^ 

R.  P.  T. 

»  Co.  Lit.  14  a. 

'  See  Sir  £.  Sugdon's  argument  id  Cholmondeley  v.  Clinton,  2  Meriv.  239. 
3  Lindwode's  Provinciale,  cited  i  Burn,  £cc.  Law,  8  edit.  151.    See  Winch's 
Rep«  95,  48. 
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ART.  IV.— A  PURCHASER'S  LIABILITY  AS  TO  PURCHASE-MONEY. 

Whatever  testamentary  disposition  a  party  may  make  of 
his  personal  estate^the  law  vests  it  absolutely  in  his  executors 
or  administrators  under  an  obligation  to  pay  thereout  his 
funeral  and  testamentary  expenses  and  debts ;  but  the  law 
makes  no  such  paramount  disposition  of  real  estate,  and  a 
proprietor  may  vest  it  in  any  persons  he  thinks  proper. 
Hence  the  power  which  the  Court  of  Chancery  gives  to  the 
devisees  in  trust  of  real  estate,  when  the  will  of  their  testator 
does  not  expressly  define  it,  depends  upon  the  circumstances 
of  each  particular  case,  and  what  may  be  reasonably  deemed 
to  have  been  the  intention  of  the  testator.  Such  is  the  reason 
of  the  different  rules  which  exist  respecting  the  obligation  of 
purchasers  to  see  to  the  application  of  purchase-monies  arising 
from  the  sale  of  real  and  personal  estate,  and  we  now  purpose 
to  state  the  rules  which  may  be  derived  from  the  decisions  of 
the  Courts,  and  the  authority  of  text-writers. 

First. — As  to  real  Estate. 

If  an  owner  dies  intestate,  his  heir  at  law,  though  personally 
responsible  to  the  creditors  to  the  amount  or  value  of  the  real 
estate  descended,  has  full  power  to  sell  or  mortgage  the  same, 
and  the  money  may  be  safely  paid  upon  his  receipt,  though  the 
purchaser  or  mortgagee  has  notice  that  the  intestate  has  died 
indebted.  So,  notwithstanding  the  existence  of  debts,  an  heir 
at  law  may  settle  real  estate  descended  upon  his  marriage ; 
for  parties  who  take  under  a  marriage  settlement  are  pur- 
chasers for  a  valuable,  and  not  a  good  consideration  only.^ 
Of  course,  if  a  case  of  fraud  is  made  out,  if  it  is  shown  that 
the  object  of  the  heir  in  making  the  sale  or  other  disposition 
was  to  defraud  the  creditors  of  the  intestate,  they  may  attach 
the  land  in  the  hands  of  the  alienee ;  but  the  fraud  must  not 
be  a  fraud  on  the  part  of  the  alienor  only;  the  alienee  must 
be  party  or  privy  to  it. 

If  land  be  devised  upon  trust  to  sell,  and  then,  inter  alia,  to 
pay  debts  generally,  a  purchaser  or  mortgagee  is  not  bound  to 
see  to  the  application  of  the  purchase-money,  whatever  other 
trusts  the  proceeds  of  the  sale  may  be  liable  to.     For  a  con- 

*  Spackmao  v.  Timbrell,  8  Sim.  253.    See  also  Meggison  v.  Foister,  7  Jurist* 
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trary  rule  would  have  annulled  the  trust  created  by  the 
testator,  for  it  would  be  clearly  impossible  for  a  purchaser  to 
ascertain  and  pay  debts. 

The  rule  is  the  same  if  real  estate  is  merely  chained  by 
general  words  with  debts,  and  then  devised  upon  trusts,  or 
otherwise ;  the  parties  having  the  legal  estate  may  sell  and 
give  receipts ;  for  the  charge  is  deemed  a  paramount  trust.* 
And  it  is  important  to  observe  that  where  there  is  a  trust  or 
charge  for  payment  of  debts  generally,  the  rule  given  above 
applies  to  the  state  of  things  at  the  death  of  the  testator ; 
and  if  debts  are  afterwards  paid,  and  legacies  alone  are  left  as 
a  charge,  that  circumstance  does  not  vary  the  general  rule** 
The  devisee  may  still  sell  and  give  receipts.  But  if  in  such 
a  case  the  purchaser  has  a  clear  and  direct  notice  that  all  the 
debts  are  paid,  it  would  not  be  safe  for  him,  in  the  present 
state  of  the  authorities,  to  rely  upon  the  rule  just  stated,  and 
most  certainly  if  he  takes,  subject  to  the  payment  of  legacies, 
they  become  a  chaige  as  against  him.^  But  the  fact  that  the 
debts  have  been  ascertained  under  a  decree  of  Court  does  not 
vary  the  rule.* 

If  real  estate  be  charged  with  the  payment  of  debts,  and 
there  be  no  devisee,  the  executors  may  sell  and  give  receipts.^ 

If,  however,  on  a  purchase  or  mortgage  from  a  devisee 
charged  with  the  payment  of  debts  and  legacies,  there  be 
evidence  that  the  money  raised  is  not  to  be  applied  for  such 
purpose,  the  purchaser  or  mortgagee  takes  subject  to  any 
such  charge.^  From  this  it  seems  to  follow  that  a  settlement 
by  such  a  devisee,  though  in  consideration  of  marriage,  would 
not  avail  against  the  debts  and  legacies*  of  the  testator. 

But  if  real  estate  devised  is  not  charged  by  the  will  with 
debts  generally,  but  with  scheduled  debts  or  legacies,  the 
purchaser  or  mortgagee  must  see  his  money  applied  in  pay- 
ment of  them,  notwithstanding  the  legislature  have  made  all 

1  Ball  V.  Harris,  4  Myl.  &  Cr.  264. 

3  3  Myl.  &  K.  631 ;  Diet,  per  Lord  Lyndhurst,  C,  and  assented  to  by  LoM 
Cottenham,  C.  4  Myl.  &  Cr.  429 ;  S.  P.  by  Sir  W.  Grant,  16  Ves.  156 ;  Page  v. 
Adams,  4  Beav.  269. 

'  Eland  v.  Eland.  1  Beav.  235 ;  S.  C.  4  Myl.  &  Cr.  420 ;  Forbes  v.  Peacock^ 
7  Jurist,  688. 

«  3  Sug.  V.  &  P.  155, 156.  *  Forbes  t.  Peacock,  11  Sim.  152. 

«  Watkins  v.  Cheek,  2  Sim.  &  St.  199. 
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real  estate  assets  for  the  payment  of  debts :  ^  for  the  rule  of 
the  Court  of  Chancery  depends  upon  the  presumed  intention 
of  the  testator,  as  the  same  may  be  inferred  from  the  disposi- 
tions in  his  Will.  And  the  rule  is  the  same  though  the  trast 
be  in  a  deed. 

But  when,  at  the  time  of  sale  fixed  or  authorised  by  a  deed^ 
or  will,^  the  parties  entitled  to  the  proceeds  are  inftints^  or 
unborn,  or  cannot  be  ascertained,  the  trustees  may  giye 
receipts.  But  if  an  estate  is  merely  charged  with  the  pay- 
ment of  a  legacy  to  an  infant,  the  devisee  cannot  release  it  by 
his  receipt,* 

When  a  trust  is  to  invest  sale  monies,  and  to  hold  the  same 
upon  certain  trusts^  Mr.  Booth,  in  1758,^  advised  that  the 
purchaser  should  see  the  investment  made  in  the  names  of 
the  trustees,  and  said  that  such  was  the  settled  practice,  and 
that  he  had  often  advised  so  much  and  no  more  to  be  done. 
Mr.  Booth  correctly  grounds  his  opinion  upon  the  presumed 
intention  of  the  party  who  created  the  trust,  "  it  not  being 
possible  that  the  testator  should  expect  from  any  purchaser 
any  further  degree  of  care  than  during  the  time  that  the  trans* 
action  for  the  purchase  was  carrying  on ;"  but  it  may  be 
doubted  whether  a  purchaser  would  now  be  required  to  take 
the  step  advised  by  Mr.  Booth.  It  does  seem  rather  singular 
that  the  testator  should  be  presumed  to  i^equire  the  purchaser 
to  watch  the  trustees  during  the  first  step,  and  that  then  they 
should  have  the  absolute  control :  and  Mr.  Booth's  opinion 
seems,  too,  to  be  overruled  by  Lord  Thurlow's  subsequent 
decision  in  Doran  v.  Wiltshire,^  who  held,  in  a  case  where  the 
sale  monies  were  to  be  laid  out  in  the  purchase  of  other  lands, 
and  in  the  meantime  invested,  that  the  purchaser  should  rely 
upon  the  receipt  of  the  trustees,  though  Scott,  Solicitor- 
General,  urged  the  contrary,  ^'  on  the  prevailing  opinion:  and 
practice  among  conveyancers.'"^ 

The  late  Lord  Chatham,  by  his  will,  authorised  his 
trustees  and  the  survivor  of  them,  and  the  heirs,  &c.  of  such 

1  Horn  V.  Horn,  2  Sim.  &  St.  448.  ^  Balfour  v.  Welland,  16  Ves.  151. 

'  LaveDder  v.  Stanton,  6  Madd.  46  j  Breedon  v.  BroedoB,  1  Raas.  &  Myl.  413. 
^  Dickenson  v.  Dickenson,  3  Bro.  C.  C.  19.  •  2  Cases  and  Op.  114. 

«  3  Swanst,  699,  A.  D.  1792. 
7  See  Breedon  v.  Breedon,  1  Russ.  &  Myl.  416^ 
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survi^or^  "  at  any  time  or  tiroes^  after  his  decease,  to  sell  all 
or  any  part  of  his  real  estate,  &c.,  and  after  payment  of  his 
debts,  &c.,  to  lay  out  the  monies  produced  by  the  sale  in  the 
purchase  of  other  lands/' 

No  sale  was  made  under  the  power  until  twenty-eight  years 
after  the  death  of  Lord  Chatham,  when  the  heir-at-law  of  the 
surviving  trustee  sold  part  of  the  estate,  but  the  purchaser 
objected  to  the  title,  upon  the  ground  that  he  was  bound  to 
see  to  the  application  of  his  pnrchase^money ;  since,  after  so 
great  a  length  of  time,  it  was  to  be  presumed  that  the  sale 
was  not  made  for  payment  of  debts.  The  Lord  Chancellor, 
Erskine^  decreed  a  specific  performance,  and  directed  the 
money  to  be  paid  to  the  heir  of  the  surviving  trustee.^  This 
decision  may  be  justified  on  two  grounds ;  first,  that  there 
was  a  general  charge  of  debts,  for  although  twenty-eight 
years  had  elapsed  since  the  death  of  testator,  that. did  not 
destroy  the  legal  effect  of  such  charge^  which  arises  from  the 
presumed  intention  of  the  testator,  and  is  not  altered  by  the 
debts  being  paid ;  secondly,  because  there  was  to  be  a 
general  laying  out  of  the  money. 

So  Sir  W.  Grant,  M.  R.>  observed  that  if  trustees  are 
authorised  to  sell  at  a  time  when  the  distribution  of  the 
money  cannot  be  made,  it  must  have  been  intended  that  the 
trustees  should  of  themselves  be  able  to  give  a  discharge  for 
the  produce ;  for  the  money  could  not  be  paid  to  any  other 
person  than  the  trustees.* 

Where  a  mere  power  to  sell  is  given  to  the  trustees,  to  raise 
money  to  pay  debts  in  case  of  a  deficiency  in  the  personal 
estate,  of  course  the  trustees  can  make  no  title  unless  there 
be  a  deficiency,  and  a  purchaser,  notwithstanding  the  common 
receipt  clause,  would  take  subject  to  that  fact,  and  in  case  of 
a  resale  or  mortgage  would  be  required  to  prove  it.  Such  a 
power  is,  in  general,  more  convenient  and  advantageous  to 
the  property  than  a  term  of  years,  for  a  sale  is  often  better 
than  a  mortgage ;  it  is  therefore  impoitant  that  such  powers 
should  be  freed  ft'om  the  disadvantages  which  ordinarily 
attend  them.  In  framing  them,  three  poipts  should  be  at- 
tended to.     1.  That  they  be  given  to  the  trustees  or  trustee 

*  Chatham  v.  Finney,  in  Chan.,  19  May,  1806,  MS. 

*  16  Ves.  166,  in  Bs^four  v.  Welland. 


332        A  Purchaser's  Liability  as  to  Purchase^fnoney. 

for  the  time  being.  2.  That  they  be  confined  to  the  period 
of  twenty-one  years  after  the  decease  of  the  several  persons 
named  in  the  will.  3.  That  they  do  not  depend  upon  an 
actual  deficiency  in  the  personal  estate.  In  order  to  save  the 
expense  of  a  Chancery  suit,  it  may  often  be  desirable  to  have 
recourse  to  the  real  estate,  though  the  personal  estate  left  by 
the  testator  was  not  insufficient  to  pay  all  debts ;  for  such 
estate  may  be  wasted  by  an  improvident  executor,  or  may  be 
so  circumstanced  that  it  cannot  be  got  in  immediately.  A 
testator  may  declare  that  his  residuary  personal  estate  shall 
be  the  primary  and  ultimate  fund  for  payment  of  his  debts ; 
but  that  in  case,  in  the  opinion  of  his  trustees,  the  same 
should  at  any  time  be  insufiicient,  or  not  conveniently  available, 
it  should  be  lawful  for  them,  from  time  to  time,  and  at  any 
time  within  the  period  of  twenty-one  years  after  the  decease 
of  the  survivor  of  the  several  persons  named  in  his  will,  to 
sell  or  mortgage,  &c.,  with  the  usual  receipt  clause,  and  a 
declaration  that  no  purchaser  or  mortgagee  should  be  bound 
to  ascertain  or  inquire  into  the  validity,  propriety,  or  ex- 
pediency of  any  sale,  or  moi'tgage  made,  or  professed  to  be 
made,  by  the  trustees,  under  the  powers  aforesaid. 

Where  real  estate  is  devised  to  trustees  in  fee,  in  aid  for  the 
payment  of  debts,  a  purchaser  is  not  bound  to  inquire  into 
the  fact  whether  the  sale  is  made  necessary  by  the  existence 
of  debts,  because  he  has  no  adequate  means  to  prosecute  such 
an  inquiry.^ 

Where  a  purchaser  is  bound  to  see  his  money  applied^  and 
there  are  several  debts  or  legacies  to  be  paid,  unless  the  pur- 
chase-money will  satisfy  the  whole  amount  charged,  which, 
if  the  property  is  sold  in  parcels  it  will  not,  the  purchaser 
cannot  safely  pay  the  sale  monies  to  any  one  or  more  of  the 
creditors  or  legatees,  for  it  may  be  that  the  fund  provided  for 
payment  of  them  will  prove  insufficient,  and  then  there  must 
be  an  abatement.  In  such  a  case,  and  indeed  in  all  cases 
where  the  creditors  or  legatees  are  numerous,  the  best  plan 
is,  that  they  should  assign  their  claims  to  a  trustee,  with  full 
power  for  him  to  give  receipts  to  any  purchaser  or  purchasers 
of  the  property  charged  therewith,  though  the  whole  purchase* 
monies  to  be  received  shall  be  insufficient  to  pay  the  charges 
»  Per  Uacb,  V.  C.  4  Madd.  366;  S.  P.  3  Sng.  V.  &  P.  169,  pi.  35. 
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in  full ;  with  a  direction  that  every  such  purchaser  who  shall 
have  a  receipt  for  his  purchase-money  from  the  trustee,  shall 
hcjld  the  purchased  premises  free  from  the  charges.  This 
difEcuIty  suggests  that  wherever  there  is  a  devise  to  a  party 
for  his  own  use,  on  condition  that  he  shall  pay  numerous 
specified  debts  or  legacies,  the  condition  should  be  to  pay 
a  sufficient  sum  to  satisfy  the  charges  specified  to  the  execu- 
tors or  other  persons  whose  receipt  for  the  same  should  be 
miade  a  good  dischai^e.^  And  the  executor  might  also  have 
power  to  raise  the  amount  required  by  sale  or  mortgage. 

It  may  be  observed  that  whether  a  purchaser  is  bound  to 
see  to  the  application  of  his  purchase-money  or  not,  he  cannot 
be  affected  by  any  question  that  may  be  raised  on  the  ground 
that  more  of  the  estate  in  question  than  was  necessary  for  the 
purpose  has  been  sold.^ 

Such  are  the  decisions  and  distinctions  which  have  been 
made  respecting  the  power  of  trustees  to  give  receipts  for  sale 
monies;  and  it  may  be  doubted  whether  the  general  rule 
should  not  have  been,  that  such  a  power  is  incident  to  an 
absolute  power  to  sell.  Sir  Wm.  Grant,  M.  R,,  observed — 
"  I  think  the  doctrine  upon  this  point  has  been  carried  further 
than  any  sound  equitable  principle  will  warrant.  Where  the 
act  is  a  breach  of  duty  in  the  trustee,  it  is  very  fit  that  those 
who  deal  with  him  should  be  affected  by  an  act  tending  to 
defeat  the  trust  of  which  they  have  notice ;  but  where  the 
sale  is  made  by  the  trustee,  in  performance  of  his  duty,  it 
seems  extraordinary  that  he  should  not  be  able  to  do  what 
one  should  think  incidental  to  the  right  exercise  of  his  power : 
that  is,  to  give  a  valid  discharge  for  the  purchase-money."  ^ 
And  Sir  John  Leach,  M.  R.,  made  a  decision  in  conformity 
with  this  opinion  in  rather  a  remarkable  case.  A  father 
devised  a  farm  to  two  of  his  sons  for  life,  with  power  for 
them  to  sell  it  to  a  person  named,  and  after  the  decease  of 
both  his  sons,  he  directed  the  farm  to  be  sold,  and  the  pro- 
ceeds divided  between  their  children.  The  sons  contracted 
to  sell  to  the  person  named,  and  he  objected  to  the  title,  on 
the  ground  that  they  could  not  give  a  valid  discharge  for  the 

>  See  BraUhwaite  v.  Britain,  2  Keen,  206. 

3  Spalding  V.  Shaltner,  1  Vera.  301 ;  1  £q.  Cas.  Abr.358»  pi.  1. 

'  16  Yes.  156,  and  see  4  Ves.  ^9  ;  S.  P.  per  Lord  Kenjron. 
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purchase-money,  but  Sir  John  Leach  said,  *'  the  words  of  the 
will  import  an  absolute  power  of  sale,  if  Charles  and  William 
[the  sons]  think  fit,  to  the  person  described  in  the  will ;  and 
consequently  Charles  and  William  are  capable  of  giving  an 
effectual  discharge  for  the  purchase-money.'*^  This  case 
certainly  seems  to  have  required  the  application  of  Mr.  Booth's 
rule,  if  it  had  been  thought  a  true  one. 

Secondly. — As  to  Leaseholds  and  other  Personal  Estate. 

An  executor  may  undoubtedly  sell  or  mortgage  any  of  the 
personal  estate  of  the  testator,  and  this  notwithstanding  it 
may  be  specifically  bequeathed,  or  bequeathed  upon  special 
trusts;*  and  the  purchaser  may  rely  upon  his  receipt,  unless 
he  has  direct  notice  that  all  the  debts  are  paid.  But  ''fraud 
or  covin  will  vitiate  any  transaction,  and  turn  it  to  a  mere 
colour.  If  one  concerts  with  an  executor  or  legatee  by 
obtaining  the  testator's  effects  at  a  nominal  price,  or  at  a 
fraudulent  undervalue,  or  by  applying  the  real  value  to  the 
purchase  of  other  subjects  for  his  own  behoof,  or  in  ex- 
tinguishing the  private  debt  of  the  executor,^  or  in  any  other 
manner  contrary  to  the  duty  of  office  of  executor ;  such  con- 
cert will  involve  the  seeming  purchaser,  and  make  him -liable 
for  the  full  value."*  Of  course  in  dealing  with,  an  executor 
he  must  be  considered  merely  as  a  trustee  with  power  to  sell 
or  mortgage  to  pay  debts  generally,  and  a  purchaser  or 
mortgagee  must  not  be  party  or  privy  to  any  motive,  intention, 
transaction,  or  dealing  inconsistent  with  such  his  duty.  Sir 
John  Leach,  V.C,  thus  stated  the  resuK  of  the  authorities  on 
this  subject  :* — "  Every  person  who  acquires  personal  assets 
by  a  breach  of  trust  or  devastavit  in  the  executor,  is  respon- 
sible to  those  who  are  entitled  under  the  will,  if  he  is  a  party 
to  the  breach  of  trust.  Generally  speaking,  he  does  not 
become  a  party  to  the  breach  of  trust  by  buying,  or  receiving 
as  a  pledge  for  money  advanced  to  the  executor  at  the  time, 

1  BreedoD  v.  Breedon,  1  Hubs.  &  Myl.  416. 

«  Ewer  V.  Corbet,  2  P.  W.  147  j  Andrew  v.  Wrigley,  4  Br.  C.  C.  124 ;  M'Leod 
V.  Drammond,  17  Ves.  154,  where  all  the  previous  cases  are  cited  and  commented 
upon  by  Lord  Eldon,  and  see  4  Madd.  357. 

»  See  Crane  v.  Drake,  2  Vern.  616.  *  Per  Lord  Thurlow,  2  Dick.  725. 

»  4  Madd.  357. 
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any  part  of  the  personal  assetSi  whether  specifically  given  by 
the  will  or  otherwise^  because  this  sale  or  pledge  is  held  to 
be  prima  fade  consistent  with  the  duty  of  an  executor. 
Gjenerally  speaking,  he  does  become  a  party  to  the  breach 
of  trust  by  buying  or  receiving  in  pledge  any  ,part  of  the 
personal  assets^  not  for  money  advanced  at  the  time,  but 
in  satisfaction  of  his  private  debt,  because  this  sale  or  pledge 
is  p7ima  facie  inconsistent  with  the  duty  of  an  executor.  I 
preface  both  these  propositions  with  the  term  'generally 
speaking/  because  they  both  seem  to  admit  of  exceptions. 
Thus,  a  sale  or  pledge  for  the  private  debt  of  the  executor 
has  been  supported  under  special  circumstances  in  Lord 
Hardwicke's  two  cases  of  Nugent  v.  GiflFard/  and  Mead  v. 
Orrery,*  though  not  entirely  to  the  satisfaction  of  every  suc- 
ceeding judge  ;3  and  Lord  Eldon  seems  to  consider  the  case 
of  M'Leod  V.  Drummond^  as  an  exception  to  the  first  pro- 
position. It  was  upon  the  principle  of  these  propositions  that 
Sir  W.  Grant  proceeded  in  the  case  of  M'Leod  v.  Drummond  ; 
he  there  supported  the  pledge  of  the  testator's  bonds,  because 
they  were  deposited  in  respect  of  advances  made  at  the  time. 
In  the  $ame  case  of  M'Leod  v.  Drummond  Lord  Eldon  on  an 
appeal  admitted  these  principles ;  but,  as  I  have  already 
observed,  he  seemed  to  consider  the  circumstances  of  that 
case  as  forming  an  exception  to  the  general  rule.  The 
adv^nces^  though  made  at  the  time^  were  made  to  two 
executors,  who  were  partners  as  army  agents,  and  were  made 
to  them  in  the  course  of  their  business  of  army  agents,  and 
necessarily,  therefore,  for  their  private  purposes  ;  and  he 
inclined  to  think  that  the  bankers  were,  for  that  reason,  as 
much  parties  to  the  breach  of  trust  as  if  they  had  applied  the 
money  to  pay  the  private  debts  of  the  executors.  I  cannot 
but  lean  strongly  to  Lord  Eldon 's  view  of  that  case : — '  If  a 
party,  dealing  with  an  executor  for  the  personal  assets,  pays 
his  money  to  the  executor,  so  that  it  may  be  applied  to  the 
purposes  of  the  will,  he  is  not  responsible  for  the  executor's 
misapplication  of  it,  but  if,  in  dealing  with  the  executor,  he 
does  in  truth  pay  his  money  for  the  private  purposes  of  the 

»  1  Atk.  463,  464 ;  S.  C.  2  Ves.  269.  »  3  Atk.  237. 

'  Bonney  v.  Ridgard,  1  Cox,  146. 

*  14  Ves.  358,  and  S.  C.  on  appeal,  17  Ves.  172. 
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executor,  he  is  equally  a  party  to  the  breach  of  trust,  whether 
he  applies  his  money  to  the  private  debt  of  the  executor,  or 
to  the  private  trade  of  the  executor/  " 

In  Hill  V.  Simpson^  relief  was  granted  to  a  pecuniary 
legatee,  against  bankers,  with  whom  part  of  the  assets  had 
been  deposited  by  the  executor,  who  was  also  residuary 
legatee,  within  a  month  after  the  death  of  his  testator,  to 
secure  his  private  debt,  the  transaction  was  attended  with 
circumstances  of  gross  negligence  in  the  bankers,  but  un- 
accompanied by  fraud. 

The  party  to  whom  personal  estate  is  specifically  be- 
queathed may,  if  he  be  executor,  or  shows  the  assent  of  the 
executor,  mortgage  or  sell  the  same  as  his  own,^  or  settle  it 
on  his  marriage,^  and  the  party  so  acquiring  it  will  hold  it 
free  from  the  claims  of  the  creditors  of  the  testator,  unless  he 
have  notice  at  the  time  of  the  transaction  that  debts  were 
unpaid.^  In  Taylor  v.  Hawkins  just  cited,  a  mortgage  by  a 
specific  legatee  was  supported,  though  made  only  three  months 
after  the  testator's  death. 

The  bankers,  or  other  agents  of  an  executor,  are  not  re- 
sponsible, though  they  may  have  reason  to  believe  that  their 
principal  is  misapplying  the  assets  of  his  testator,  for  that 
would  be  to  make  every  trustee  accountable  for  his  conduct 
in  the  trust  to  every  agent  whom  he  happened  to  employ,  and 
would  carry  the  principle  of  constructive  trust  to  an  incon- 
venient, and,  indeed,  to  an  impracticable  length.^ 

W.  C.  W. 

»  7  Vcs.  152,  and  see  Scolt  v.  Tyler,  U  Dick.  724;  S.  C.  2  Bro.  a  C  431. 
^  Taylor  v.  Hawkins,  8  Ves.  209.  ^  Spackman  v.  Timbrell,  8  Sim.  260. 

*  Crane  v.  Drake,  2  Vern.  616.  ^  Keane  v.  Roberts,  4  Madd.  332, 356. 
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ART.  v.  — IS  A  CLERGYMAN  WHO  REFUSES  TO  PERFORM  THE 
MARRIAGE  CEREMONY.  PUNISHABLE  AT  COMMON  LAW? 

In  the  recent  case  of  Davis  v.  Black,*  which  was  an  action  on 
the  case  against  a  clergyman  for  refusing,  under  a  licence, 
to  marry  the  plaintiff  to  Mary  Ann  Hogg^  deceased,  whereby 
the  plaintiff  suffered  damage,  Denman,  C.  J.  observed,  "  I  am 
by  no  means  prepared  to  say  that  such  an  action  as  that  might 
not  be  maintained  upon  the  declaration  raising  a  proper  com- 
plaint of  a  public  officer  neglecting  his  public  duty,  to  the 
temporal,  and  it  might  be  to  the  very  great  damage  of  an  in- 
dividual. Such  a  neglect  of  the  duty  of  a  clergyman  may  be 
actionable  if  it  be  malicious  and  without  probable  cause."  The 
declaration  having  been  held  bad  after  verdict  for  some  mate- 
rial errors  m  pleading,  no  decision  upon  the  legal  points  of 
the  case  was  of  course  pronounced,  and  doubts  seemed  to  be 
entertained  whether  such  an  action  would  lie.  The  civilians 
maintain  that  such  a  breach  of  duty  is  cognizable  only  in 
the  Ecclesiastical  Courts:  many  other  lawyers  are  of  the  same 
opinion,  and  the  matter  having  never  been  decided,  we  think 
an  investigation  into  it  may  not  be  uninteresting. 

There  is  no  question  that  the  refusal  to  obey  the  ordinary's 
licence  is  punishable  in  the  Ecclesiastical  Court.  Othobon 
(cited  in  Gibson's  Codex,  page  431)  thus  writes : —  "  distric- 
tiusinhibemusnequis  matrimonia  cOntracta  legitime  quo  minus 
in  facie  ecclesise  solemnizentur  impedire  preesumat.  Episcopi 
vero,  quorum  interest  sacra  tueri,  condign^  studeant  hujusmodi 
punire  praesumptores."  In  the  case  of  Argen  v.  Holdsworth,* 
which  is  the  only  decision  in  point  we  have  been  able  to  dis- 
cover, it  was  adjudged  that  the  clergyman  so  refusing  was 
punishable;  the  judge,  Sir  George  Lee,  saying,  ''I  was  of 
opinion  a  licence  was  a  legal  authority  for  marriage,  and  that 
a  minister  was  guilty  of  a  breach  of  his  duty  who  should  re- 
fuse to  marry  pursuant  to  a  proper  licence  from  his  ordinary." 
But  as  the  punishment  by  spiritual  jurisdiction  would  be  only 
suspension,  or,  in  some  very  flagrant  case,  perhaps  deprivation, 
no  satisfaction  would  be  accorded  to  the  injured  party,  who 
might  be  thus  damnified  in  the  dearest  interest  of  his  Ufe.     It 

>  1  Ad.  &  £.  N.  S.  900.  *  2  Lee,  615. 
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remains,  therefore,  to  inquire  whether  a  court  of  law  has  power 
to  afford  him  redress. 

We  do  not  intend  to  enter  into  the  question,  whether  the 
presence  of  the  priest  was  necessary  by  the  laws  of  England 
before  the  statute  of  George  the  Second.  There  are  many 
whom  Lord  Sto well's  elaborate  judgment  in  Dalrymple  v. 
Dalrymple  has  failed  to  convince,  and  as  it  is  a  moot  point 
on  which  lawyers  of  the  greatest  eminence  have  differed,  and 
still  differ,  we  will  not  allude  to  it. 

We  assume  then,  that  at  Common  Law  the  presence  of  a 
priest  is  essential  to  the  validity  of  a  marriage. 

The  propositions  we  mean  to  advance,  and  the  deductions 
we  wish  to  draw,  are  these: 

1.  The  jurisdiction  of  Ecclesiastical  Courts  is  bounded 
and  confined  by  those  of  Common  Law.  A  priest  being 
essential  to  a  marriage,  he  is  as  liable  at  Common  Law  for 
any  wilful  obstruction  of  the  ceremony,  as  he  would  be  for 
wrongful  interference  in  any  civil  transaction,  the  Courts  of 
Common  Law  being  of  higher  authority  and  superseding  those 
of  Spiritual  Law. 

2.  That  Courts  of  Common  Law  and  Courts  Ecclesiastical 
unite  to  punish  those  who  transgress  against  both,  and  that  in 
no  case  can  they  do  so  with  more  propriety  than  in  the  present, 
where  the  offence  is  an  infringement  of  ordinances  spiritual 
and  legal. 

3.  That  the  Ecclesiastical  Courts  cannot,  proprio  vigore, 
make  any  canons,  constitutions  or  ordinances  repugnant  to 
the  laws  of  the  land;  and  that,  as  these  laws  punish  all  wrong 
doers  without  distinction,  no  exclusive  privilege  of  punishing 
its  own  officers  or  ministers  belongs  to  the  Ecclesiastical 
Courts,  unless  where,  since  the  Reformation,  it  has  been  con- 
firmed to  them  by  statute,  or  was  of  good  authority  before. 

4.  That  an  action  on  the  case  will  lie  against  a  parson  as  a 
wrong-doer  for  his  refusal,  by  the  analogy  of  all  preceding 
cases. 

If  it  be  argued  that  the  Courts  of  Common  Law  are  chary 
of  interfering  with  the  spiritual,  we  answer  in  the  words  of  old 
Wingate  (Maxims,  661),  "that  the  law  suffereth  against  princi- 
ples of  law  rather  than  the  party  be  without  remedy."    We 
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believe  it  is  admitted  on  aU  hands,  that  suspeiision  would  be 
no  remedy  for  a  plaintiff  thus  aggrieved. 

I.  In  Wingate's  fourth  Maxim  we  read  as  follows :  ^^  The 
jyrisdietion  of  the  JEkclesiastical  Law  ought  to  he  hounded  hy 
the  Cowamon  Law.  The  spiritual  law9  mentioned  in  Littleton, 
(Tract  648)  are  such  Ecclesiastical  Laws  as  are  allowed  by 
the  laws  of  this  realm,  viz.  which  are  not  against  the  Common 
LaW|  nor  against  the  statutes  or  customs  of  this  realme,  and 
(regularly)  according  to  such  Ecclesiastical  Laws  the  ordinarie 
and  other  ecclesiastical  judges  do  proceed  in  causes  within 
their  cognizance,  and  this  jurisdiction  was  bounded  by  the 
ancient  Common  Lawes  of  the  realme,  and  so  declared  by  act 
of  parliament."^ 

In  Wood's  Institutes,  Book  iv.  page  600,  '^  As  in  impe- 
rial causes  the  king  by  his  judges  doth  hear  and  determine 
the  same  by  temporal  laws,  so  in  cases  spiritual  or  ecclesiasti- 
cal, the  king  by  his  ecclesiastical  judges  doth  determine  the 
same  by  bis  ecclesiastical  laws.  Therefore  where  the  right  ia 
spiritual  and  the  remedy  only  by  the  Ecclesiastical  Law,  the 
cognizance  doth  belong  to  the  Ecclesiastical  Court.  But 
where  the  Common  or  Statute  Law  giveth  remedy,  whether  the 
matter  be  temporal  or  spiritual,  the  cognizance  belongs  to  the 
king's  temporal  courts ;  and  though  the  matter  is  spirituat,  it 
shall  he  tried  hy  a  jury;  and  the  Court  being  assisted  by 
learned  advocates  in  that  profession,  may  instruct  the  jury  in 
the  Ecclesiastical  Law  as  they  usually  do  in  the  Common 
Law.'^  In  support  of  this  the  following  case  may  be  cited, 
and  it  would  be  difficult  to  say  how  it  is  more  open  to  tem- 
poral jurisdiction  than  the  injury  sustained  by  a  man  whom  a 
clergyman  refuses  to  marry. 

Kenton  v.  Wallinger.  Action  upon  the  case.  Whereas 
sentence  of  excommunication  was  against  one  Harris,  the  in- 
strument whereof  was  delivered  to  the  defendant,  being  curate 
of  the  parish  where  the  said  Harris  and  plaintiff  inhabited,  to 
publish  in  the  church,  that  he  maliciously  had  razed  out  the 
name  of  Harris  and  put  in  the  plaiutifTs  name,  and  read  it  in 
the  church,  whereupon  he  was  inforced  to  be  absent  from  di- 
vine service,  and  to  be  at  the  expense  to  procure   a  dis- 

»  Co.  In>t.  1,  844  a;  Co.  1.  6,  1,  32,  h.  Jurisdiction ;  Stat.  36  Hen.  VIII., s.  19; 
33  Hen.  VI.  34 ;  32  Hen.  VI.  18. 
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charge  for  himself.  The  defendant  pleaded  not  guilty^  and 
found  against  him;  and  it  was  moved  in  arrest  of  judg- 
ment, that  an  action  lay  not  in  this  matter, /or  it  is  spiaritualy 
whereof  the  temporal  law  takes  not  any  regard.  But  die 
whole  Court  resolved  that  the  action  was  maintainable,  for 
although  the  excommunication  be  spiritual,  and  so  is  tlie  de- 
nouncing thereof,  yet  the  razing  and  alteration  thereof  is 
merely  temporal,  for  which  an  action  well  lieth  at  the  Com- 
mon Law,  wherefore  it  was  adjudged  for  the  plaintiff.  (Cro. 
Eliz.  838.) 

In  the  case  of  Bray  v.  Patrid,  Popham  said,  ''  If  a  man 
libels  in  the  spiritual  court  for  a  temporal  matter,  then  perad- 
venture  an  action  on  the  case  will  lie.''    (Cro.  Eliz.  836.) 

Will  it  be  maintained  that  damage  sustained  by  a  refusal  to 
marry  is  not  a  temporal  matter  ?  Loss  of  fortune,  connection, 
and  estate  are  involved  in  it,  and  these  surely  are  not  spiritual 
concerns  merely.  If,  then,  a  priest  obstructs  a  marriage  by 
refusing  after  licence  to  perform  it,  he  is  just  as  liable  to  an- 
swer for  that  temporal  injury  as  Wallinger,  above  named,  for 
the  injury  he  inflicted  on  Kenton. 

II.  Lord  Coke,  4th  Inst.  cap.  Ixxiv.  defines  the  authority  of 
the  Ecclesiastical  Courts  to  be,  '^  to  declare  and  determine  of 
such  doubts  and  to  administer  all  such  ofiSces  and  duties  as  to 
their  rooms  [jurisdiction]  spiritual  doth  £^pertain.  *  *  * 
And  the  laws  temporal  for  trial  of  property,  of  lands  and 
goods,  and  for  the  conservating  the  people  of  this  realm  in 
unity  and  peace,  without  rapine  or  spoil ;  *  *  aiid  both 
their  authorities  and  jurisdictions  do  conjoin  together  in  the 
due  administration  of  justice,  the  one  to  help  the  other." 
Surely  the  mere  suspension  of  a  contumacious  clei^yman 
could  not  be  considered  a  due  administration  of  justice,  for 
the  party  to  whom  he  does  the  greatest  injury  is  still  unre- 
dressed. Nor  can  the  privilege  of  solely  deciding  such  cases, 
claimed  by  ecclesiastical  judges,  be  rightly  called  a  conjoin- 
ing together  the  one  to  help  the  other.  The  words  of  Lord 
Hardwicke  on  the  18th  of  Elizabeth,  c.  3,  concerning  the 
punishment  of  the  mothers  and  reputed  fathers  of  bastard 
children,  are  applicable  here.  We  cite  them  to  show  that 
both  by  common  law  and  statutes  the  other  courts  interfere 
with  the  spiritual  jurisdiction. 
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"  This  statute  inflicts  a  temporal  punishment  upon  an  act 
of  lewdness^  not  as  such,  viz*  a  spiritual  offence  and  mere 
inconvenience,  but  to  prevent  undue  chaises  being  brought 
upon  parishes.  The  spiritual  court  punishes  it  by  penance 
and  ecclesiastical  censures,  as  it  is  a  crime  of  incontinence,  a 
spiritual  offence,  a  publick  scandal  to  the  church ;  the  statute 
punishes  a  consequence  arising  from  it,  the  having  a  bastard, 
as  that  may  infer  an  unjust  burthen  on  the  parish  where  it  is 
bom ;  and  these  punishments  being  diverso  intuitu,  in  these 
different  respects,  the  one  for  the  criminal  act  directly,  the  other 
on  account  of  a  particular  evil  consequence  arising  from  it, 
have  been  suffered  to  go  on  hand  in  hand  ever  since  the  making 
of  the  statute,  and  it  was  never  imagined  that  the  one  had 
repealed  the  other/'  (3  Atk.  673.) 

They  have  so  interfered  even  in  the  case  of  officers  of  the 
Court,  on  which,  as  might  be  expected,  no  slight  jealousy  was 
felt.  "  If  a  monition  be  awarded  to  an  apparitor  to  summon 
a  man,  and  he,  upon  the  return  of  a  monition,  avers  that 
he  had  summoned  him,  when  in  truth  he  had  not,  and  the 
defendant  be  thereby  excommunicated,  an  action  on  the  case 
at  common  law  will  lie  against  the  apparitor  for  the  false- 
hood committed  by  him  in  his  office,  besides  the  punishment 
inflicted  on  him  by  the  Ecclesiastical  Court  for  such  breach 
of  trust/'  (Angl.  Parerg.  10;  2  Bulstr.  264.)  Shall  it  be  said 
that  for  so  trivial  a  matter  as  the  fraudulent  return  of  an 
apparitor,  the  law  courts  can  interfere,  while  from  the  im- 
portant one  under  consideration  they  are  entirely  barred  ? 
This  will  scarcely  be  alleged. 

In  Williams's  case  (5  Rep.),  an  action  was  brought  by 
the  plaintiff  against  Jones,  clerk,  in  which  the  declaration 
alleged  that  the  said  defendant  was  bound  by  himself  or 
another  chaplain  to  perform  divine  service  in  the  plaintiff's 
chapel  at  Woolaston.  The  defendant  was  found  guilty. 
But  on  motion  for  arrest  of  judgment,  *'  and  the  matter 
well  debated  at  the  bench,  at  last  it  was  resolved  by 
Popham,  C.  J.  and  the  whole  Court,  that  in  this  case  an 
action  on  the  case  did  not  lie,  but  the  remedy  which  the 
plaintiff  has,  is  to  sue  in  the  spiritual  court ;  but  if  the  chapel 
had  been  private  only  for  himself  and  his  servants  and  family 
within  the  said  manor,  there  a  private  action  on  the  case  on 
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the  prescription  would  be  maintainable  by  the  lord  of  the 
manor ;  and  although  the  divine  service  be  spiritual,  yet,  for- 
asmuch as  it  doth  by  prescription  belong  to  a  private  person, 
and  to  be  celebrated  for  his  ease  within  his  manor,  therefore 
for  the  not  doing  of  this  spiritual  service,  an  action  in  the 
case  lies,  and  damages  shall  be  recovered,  and  therewith 
agrees  22  Hen.  VI.,  46,  in  the  Prior  of  Wooburn's  case." 

In  Herbert's  case  (3  Peere  Williams,  115)  the  right  of 
judicial  interference  by  a  Court  of  Equity  was  clearly  esta- 
blished. ''Mr.  Herbert  was  an  infant  of  eighteen  years  of  age, 
and  seised  of  an  estate  of  £1,200  per  annum  ;  and  in  a  cause 
depending  in  the  Rolls  Court,  the  guardianship  of  the  infant 
was  committed  to  the  custody  of  Sir  Thomas  Clarges,  as  his 
guardian  appointed  by  the  Court.  Mr.  Herbert,  the  infant, 
was  sent  to  the  University  of  Oxford,  from  whence,  coming 
to  towh  upon  some  occasion,  he  was  drawn  in  to  marry  a 
common  servant  maid,  older  than  himself,  and  of  no  fortune. 
One  Phillips,  a  parson,  married  them,  and  he  had  several 
blank  licences  under  the  seal  of  the  proper  officer,  which 
were  used  to  be  filled  up  by  the  said  Phillips;  and  one 
Williams,  who  pretended  to  be  a  counsellor-at-law,  took 
upon  him  to  be  guardian  to  the  in&nt,  and  to  consent  to  his 
marrying  this  servant  maid."  For  this  they  were  brought 
before  the  Master  of  the  Rolls,  and  "severely  censured" 
for  the  contempt,  and  the  marriage  was  declared  void.  It 
does  not  appear  that  in  this  case  the  Court  interfered  any 
further ;  but  it  establishes  the  right  of  bringing  clergymen  to 
the  bar  for  their  misconduct  in  matters  of  marriage,  and  is 
therefore  important. 

In  More  v.  More  (2  Atk.),  Mr.  Charles,  the  clei^yman  of 
the  church  in  which  the  parties  were  married,  was  brought 
before  the  Court,  and  would  have  been  committed  for  the 
contempt,  but  for  his  affidavit  that  he  was  not  in  any  way 
concerned  in  bringing  about  the  marriage. 

In  Priestley  v.  Lamb  (6  Vesey)  upon  a  marriage  of  a  ward 
of  chancery  under  flagrant  circumstances  the  clergyman  and 
clerk  were  ordered  to  attend,  the  husband  was  committed, 
and  the  Lord  Chancellor  directed  the  proceedings  to  be  laid 
before  the  Attorney-General,  expressing  his  opinion  that  con- 
triving a  marriage  without  a  due  publication  of  bai)ns  is  a 
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conspiracy  at  common  law;^'  and  in  Nicholson  v.  Squire  (16 
Vesey,  261)  Lord  Eldon  said,  "  If  a  clergyman,  not  using  due 
diligence,  marries  persons,  neither  of  whom  is  resident  in  the 
parish,  he  is  liable  at  least  to  ecclesiastical  censure,  perhaps 
to  other  consequences." 

III.  By  26  Hen.  VIII.,  c.  19,  s.  2,  it  is  enacted,  ''  that  no 
canons,  constitutions  or  ordinances  shall  be  made  or  put  in 
execution  within  this  realm,  by  authority  of  the  convocation  of 
the  clergy,  which  shall  be  contrarient  or  repugnant  to  the  king's 
prerogative  royal,  or  the  customs,  laws,  or  statutes  of  this 
realm."  We  have  looked  through  all  the  canons  in  force 
before  the  Reformation,  and  have  not  been  able  to  find  any 
one  in  which  spiritual  courts  have  reserved  to  themselves  the 
exclusive  right  of  trying  clei^ymen  for  injuries  of  the  descrip- 
tion in  question.  Nor  have  we  discovered  any  canon  of  the 
kind  since  the  Reformation,  or  any  statute  at  all  recognising 
ftuch  right.  We  therefore  apprehend  that,  there  being  no 
such  privilege  recognised  by  law,  clergymen  are  not  for  this 
conduct  shielded  from  the  interposition  of  law  courts. 

In  Cowdrie's  case  (6  Rep.  32  b),  Lord  Coke  says,  "  If  it 
be  demanded  what  canons,  constitutions,  ordinances,  and 
synodials  provincial  are  still  in  force  within  this  realm,  I 
answer  that  it  is  resolved  and  enacted  by  authority  of  parlia- 
ment, that  such  as  have  been  allowed  by  general  consent  and 
custom  within  this  realm,  and  are  not  contrarient  or  repugnant 
to  the  laws,  statutes,  and  customs  thereof,  nor  to  the  damage 
or  hurt  of  the  king's  prerogative  royal,  are  still  in  force  within 
this  realm  as  the  king's  ecclesiastical  laws  of  the  same.  Now 
as  consent  and  custom  hath  allowed  these  canons,  so  no 
doubt  by  general  consent  of  the  whole  realm  any  of  the  same 
may  be  corrected,  enlarged,  explained,  or  abrogated."  In 
Middleton  &  Uxor  v.  Crofts  (2  Atk.  657),  Lord  Hardwicke 
said,  "  The  constant  uniform  practice  ever  since  the  Reforma- 
tion (for  there  is  no  occasion  to  go  further  back)  has  been  that 
when  any  material  ordinances  or  regulations  have  been  made 
to  bind  the  laity  as  well  as  clergy  in  matters  merely  ecclesias- 
tical, they  have  been  either  enacted  or  confirmed  by  parlia- 
ment ;  of  this  proposition  the  several  acts  of  uniformity  are 
so  many  proofs,  for  by  these  the  whole  doctrine  and  worship, 
the  very  rights  and  ceremonies  of  the  church,  and  the  literal 
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form  of  publick  prayers  are  prescribed  and  established  ;  and 
it  is  plain  from  the  several  preambles  of  these  acts,  that 
though  the  matters  were  first  considered  and  approved  in 
convocation,  yet  the  convocation  was  only  looked  upon  as  an 
assembly  of  learned  men,  able  and  proper  to  prepare  and  pro- 
pound them,  but  not  to  enact  and  give  them  their  force."  These 
passages,  we  think,  very  clearly  estabUsh  our  third  proposition. 
Where  there  is  no  law  prohibiting  temporal  interference,  it 
may  be  inferred  that  temporal  interference  is  allowed.  It  is 
on  a  like  parity  of  reasoning  that  the  32nd  article  is  based. 
'*  Bishops,  priests  and  deacons  are  7M>^  commanded  by  God's 
law  either  to  vow  the  estate  of  single  life  or  to  abstain  from 
marriage.  Therefore  it  is  lawful  for  them,  as  for  all  other 
Christian  men,  to  marry  at  their  own  discretion."  In  a  similar 
way  the  law  courts  may  argue.  The  courts  of  law  are  not 
prohibited  by  statute  law,  or  by  canons  made  before  the  Re- 
formation from  interfering  with  the  jurisdiction  of  spiritual 
courts  in  cases  of  a  refusal  to  marry ;  therefore  it  is  lawful 
for  them,  as  in  every  other  case  of  tort,  to  interfere  and  punish 
the  wrong-doer. 

IV.  '^  The  general  divisions  of  actions  on  the  case,"  says 
Bacon,^  "  is  that  they  arise  from  a  non-feasance,  mal-feasance, 
or  mis-feasance."  Non-feasance  is  the  non-performance  of 
some  obligation  of  law  which  binds  a  party  either  expressly 
or  by  implication.  Of  the  origin  of  actions  Bracton*  says, 
'^  Quum  autem  nascantur  actiones  ex  obligationibus  quae  ex 
contractu  vel  quasi  substantiam  capiunt,  et  etiam  ex  malefitio 
vel  quasi,  videndum  est  in  primis  quid  sit  obligatio  *  *  *  * 
Obligatio  est  juris  vinculum,  quo  necessitate  astringimur  ad 
aliquid  dandum  2Lut  faciendum.'*  It  is  also  called  negligence, 
and  is  thus  defined :  '•  Negligence  is  where  a  person  neglects  or 
omits  to  do  a  thing  which  he  is  by  law  obliged  to."^  For 
negligence  an  action  will  lie,  for  "  actio  nihil  aliud  est  quam 
jus  prosequendi,  in  judicio  quod  sibi  debetur,*'*  or  a  legal  de- 
mand  of  one's  right ;  and  a  man  may  be  deprived  of  this  by 
negligence  as  effectually  as  by  malice,  and  both  are  equally 
tortious.  In  Comyn's  Digest,  Action  upon  the  Case  for 
Negligence,  A.  2,  the  principle  is  broadly  laid  down,  **  In  all 

»  Abr.  1,  87.  »  De  Leg.  fol.  99. 

»  Doctor  and  Student,  p.  269.  *  Co.  Lit.  286. 


refusing  to  perform  the  Marriage  Ceremony,        345 

cases  where  a  man  has  a  temporal  loss  or  damage  by  the 
wrong  of  another,  he  may  have  an  action  upon  the  case  to  be 
repaired  in  damages."  If  a  parishioner  be  excluded  the 
vestry,  he  shall  have  an  action  upon  the  case  if  he  show  a 
right  to  be  in  the  place  where  the  vestry  is  assembled.^  Now 
the  loss  of  marriage  is  clearly  a  temporal  loss,  and  on  these 
authorities  a  party  may  have  his  action.  Any  injury  conse- 
quential from  a  tortious  act  is  actionable. 

C.  sued  K.  in  the  Stannary  Court,  and  the  defendant  pleaded 
to  the  jurisdiction.  In  this  case  it  was  laid  down  by  Jones, 
J.,  that  if  the  judge  refuses  a  plea  which  by  the  law  he  ought 
to  accept,  an  action  on  the  case  lies  against  him.  (2  Roll.  Rep. 
498,  Curriton  v.  KilHgrew.)  If  a  justice  of  the  peace  refuseth 
to  take  the  oath  of  a  party  robbed,  he  may  have  an  action 
on  the  case  against  him.  (Sid.  209.)  In  Turner  v.  Sterling 
(2  Vent.),  Wylde,  J.,  said,  "  Where  an  officer  does  anything 
against  the  duty  of  his  place  and  office,  and  a  damage  there- 
by accrues  to  the  party,  an  action  lies."  And  if  the  sheriff 
upon  a  writ  de  coronatore  eligendo,  will  not  return  him  as  a 
coroner  .who  was  chosen  by  the  major  part,  an  action  on  the 
case  lies :  per  Archer,  J.,  who  mentions  it  as  a  case  put  at  the 
bar,  and  says  he  agrees  to  it,  though  he  knew  no  authority  for 
it  in  point.  (2  Vent.)  No  authority  indeed  would  seem  neces- 
sary, for  it  is  a  legal  principle  which  all  judges  admit.  **  If  a 
man  takes  upon  him  a  public  employment,  he  is  bound  to  serve 
the  public  as  far  as  the  employment  extends,  and  for  refusal 
action  lies;  as  against  a  farrier  refusing  to  shoe  a  horse, 
against  an  innkeeper  refusing  a  guest  when  he  has  room, 
against  a  carrier  refusing  to  carry  goods  when  he  has  conve- 
nience, his  waggon  not  being  full.  He  had  known  such 
actions  brought  and  a  recovery  upon  it,  and  never  disputed." 
(Per  Holt,  C.  J.,  1  Ld.  Raym.  664.) 

Will  it  be  said  that  a  clergyman  is  less  a  public  officer  than 
a  farrier  or  an  innkeeper?  Their  breach  of  duty  is  punishable 
— why  not  his  likewise?  "There  is  no  inconvenience,"  says 
Lord  Ellenborough;  in  Govitt  v.  Radinge,  (3  East,  70,)  "  in 
suffering  the  party  to  allege  his  gravamen  as  a  breach  of  duty 
arising  out  of  an  employment  for  hire,  and  to  consider  that 

1  R.  2  Mod.  Ca.  355. 


346  Liability  of  a  Clergyman 

breach  of  duty  as  tortious  negligence^*'    Is  not  a  clergyman's 
an  employment  for  hire? 

'^  Where  from  a  given  state  of  facts  the  law  raises  a  legal 
obligation  to  do  a  particular  act,  and  there  is  a  breach  of  that 
obligation,  and  a  consequential  damage,  there,  although  as- 
sumpsit may  be  maintainable  upon  a  promise  implied  by  law 
to  do  the  act,  still  an  action  on  the  case  founded  on  tort  is 
the  more  proper  form  of  action,  in  which  the  plaintiff  in  his 
declaration  states  the  facts  out  of  which  the  legal  obligation 
arises,  the  obligation  itself,  the  breach  of  it,  and  the  damage 
resulting  from  that  breach.  A  breach  of  duty  in  the  defend- 
ant and  damage  resulting  therefrom  to  the  plaintifis  form  a 
proper  subject  for  an  action  on  the  case  in  tort :  per  Little- 
dale,  J.,  in  Burnett  v.  Lynch,  5  B.  &  C.  609. 

The  case  of  Barry  v.  Arnaud^  is  a  strong  instance  of  the 
liability  of  public  officers  for  nonfeazance.  The  d^ndant 
having  refused  to  accept  from  the  plaintiff,  a  merchant  of 
London,  a  sum  of  money,  the  amount  of  the  customs  due 
on  an  importation  of  tobacco,  a  case  was  stated  by  consent 
under  a  judge's  order,  for  the  opinion  of  the  Court  of  Queen's 
Bench.  To  support  the  plaintiff  s  case  Schmotti  y.Brunsted^ 
was  cited.  In  that  case  it  was  adjudged  in  full  Court,  that  an 
action  may  be  maintained  against  the  commissioners  of  the 
lottery  for  not  adjudging  a  prize  to  the  holder  of  a  ticket 
entitled  to  receive  it.  ''The  defendants  were  acting  minis^ 
terially,  and  this  action  against  them  may  be  supported  for 
their  neglect  of  duty."  (Per  Lord  Kenyon,  C.  J,) 

For  the  defence  it  was  argued  that  the  collector  being  the 
agent  and  servant  of  the  commissioners  of  customs,  the  latter 
only  were  answerable  at  law  for  any  misfeasance  that  he  might 
commit.  But  it  was  adjudged  by  the  Court  that  the  defendant 
was  liable,  and  Denman,  C.J.  said,  "It  is  true  that  in  the  per- 
formance of  that  duty  he  is  subject  to  the  control  of  the  com- 
missioners; but  it  is  still  his  own  duty,  not  their's,  that  he  is  to 
perform  ;  the  acts  which  he  does  are  his  own  acts,  not  their 's; 
their  control  is  not  an  arbitrary  one,  but  limited  by  the  pro- 
visions of  the  statutes  wherever  they  apply,  and  does  not 
absolve  him  from  responsibility  to  persons  affected  by  the  due 
performance  or  neglect  of  his  duties.  The  defendant  is  a 
»  10  A.  &  E.  646.  '  6  T.  R.  646. 
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public  ministerial  officer^  and  being  so^  be  is  responsible  for 
neglect  of  his  duty,  to  any  individual  who  sustains  damage 
by  such  neglect." 

In  Elsee  v.  Gtetward/  Park  arguendo  said,  "  In  order  to 
maintain  an  action  on  the  case  for  non-feasance,  it  must  appear 
on  the  face  of  the  declaration  that  the  defendant  was  bound 
either  by  contract,  by  custom,  or  by  some  duty  imposed  on 
him  by  law,  to  do  the  particular  thing,  for  the  non-perform- 
ance of  which  the  action  is  brought."  "And  moreover,  though 
the  thing  that  he  shall  do  be  all  spiritual,  yet,  if  he  perform 
it,  I  think  an  action  lieth  at  the  common  law,  as  if  a  man 
say  to  another,  '  Fast  for  me  all  the  next  Lent  and  I  will 
give  thee  twenty  pounds,*  and  he  perforraeth  it,  I  think  an 
action  lieth  at  the  common  law."*  "For  a  non-feasance  of 
a  spiritual  matter,  no  action  on  the  case  lies,  but  otherwise 
it  is  where  the  party  receives  a  wrongP  (Per  Coke,  C.  J., 
2  Bulst.  266,  Pool  v.  Godfrey.)  There  is  one  case  in  which, 
for  a  temporal  wrong,  the  Court  did  not  interfere.  "  If  the 
vicar  of  B.  hath  used,  time  out  of  mind,  either  by  himself  or 
another  chaplain,  to  celebrate  divine  service  in  the  chapel 
of  D«  within  the  manor  of  S.,  which  is  within  the  parish 
of  B.,  every  Sunday  and  holiday  throughout  the  year,  before 
the  noon  of  the  same  day,  and  to  administer  the  sacrament  to 
the  lord  of  the  manor  of  S.,  his  men,  tenants,  and  servants, 
within  the  precincts  of  the  same  manor  inhabiting  and  com- 
morant,  and  the  vicar  does  not  perform  it,  that  the  lord  shall 
not  have  an  action  upon  the  case  against  him  for  this,  but  he 
ought  to  sue  him  in  the  spiritual  court  to  compel  him  to  per- 
form it ;  for  if  the  lord  might  have  this  action,  then  might 
every  tenant  of  the  manor  have  the  same  action,  of  which 
perhaps  there  are  many,  and  so  there  should  be  an  infinite 
number  of  actions  for  one  default.  (Cro.  E.  664.)"  Here  it 
will  be  seen  that  the  Court  refused  to  decide  the  action,  not 
because  they  had  not  jurisdiction,  but  because  it  would  lead 
to  inconvenience,  and  an  infinity  of  actions.  This  could  not 
occur  in  the  case  which  we  are  considering. 

The  following  words  from  a  well-considered  judicial  argu- 
ment, would  seem  conclusive:  "  Now  I  take  it  to  be  perfectly 
clear  that  if  a  public  officer  abuses  his  office,  either  by  an  act 
of  omission  or  commission,  and  the  consequence  of  that  is  an 
>  5  T.  R.  145.  *  Doctor  and  Student,  cap.  24. 
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injury  to  an  individual^  an  action  may  be  maintained  against 
such  public  officer.  The  instances  of  this  are  so  numerous 
that  it  would  be  a  waste  of  time  to  refer  to  them.  Then  what 
constitutes  a  public  officer?  In  my  opinion  every  one  who  is 
appointed  to  discharge  a  public  duty,  and  receives  a  compen- 
sation in  whatever  shape,  whether  from  the  crown  or  other- 
wise,  is  constituted  a  public  officer. 

Bishops  certainly  are  paid  by  the  crown,  not  in  money  but 
by  estates  which  have  been  granted  to  them,  and  in  conse- 
quence of  the  grant  of  such  estates,  certain  duties  have  been 
imposed  on  the  bishops';  such,  for  instance,  as  holding  eccle- 
siastical courts.  Does  any  man  doubt  if  a  bishop,  by  n^lect 
to  hold  an  ecclesiastical  court,  prevents  an  individual  from 
obtaining  probate  of  a  will,  by  which  be  sustains  an  injury, 
an  action  might  be  obtained  against  such  bishop  for  the  con- 
sequence of  that  neglect  ?  Clergymen  are  public  servants  to 
a  certain  extent,  altliough,  undoubtedly,  they  are  not  paid  by 
the  public.  The  emoluments  which  they  receive  have  not 
been  derived  from  the  public,  they  have  been  derived  from 
the  owners  of  particular  lands,  who  have  endowed  them  with 
the  glebe  or  tithe  which  they  possess ;  yet  they  have  duties 
cast  on  them  as  the  consequence  of  the  tenure  of  those  lands 
and  tithes,  such  as,  for  instance,  to  administer  the  sacra- 
ment ;  and  it  has  been  decided  that  if  a  clergyman  refuse  to 
administer  the  sacmment  to  a  man,  who  is  thereby  prejudiced 
in  his  civil  rights,  an  action  is  maintainable  against  the  clergy- 
man. So  if  a  clergyman  were  to  neglect  to  register  a  person 
brought  to  be  baptized,  and  in  consequence  of  that,  such 
person  should  lose  an  estate,  does  any  man  doubt  an  action 
could  be  maintained  against  him  ?  It  seems  to  me  that  all 
these  cases  establish  the  principle  that  if  a  man  takes  a 
reward,  whatever  be  the  nature  of  that  rewaixl,  whether  it  be 
in  money  from  the  crown,  whether  it  be  in  land  from  the 
crown,  whether  it  be  in  lands  or  money  from  any  individual, 
for  the  discharge  of  a  public  duty,  that  instant  he  becomes  a 
public  officer ;  and  if,  by  any  act  of  negligence,  or  any  act  of 
abuse  in  his  office,  any  individual  sustains  an  injury,  that 
individual  is  entitled  to  redress  in  a  civil  action."^  Thus  have 
we  established  our  four  propositions. 

>  Per  Best»  C.  J.,  Henley  v.  The  Mayor  of  Lyme,  5  Bing.  107-8. 
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The  novelty  of  an  action  on  the  case  for  this  wrong,  would 
be  no  argument  against  it.  In  Chamberlain  v.  Williamson, 
which  was  an  action  by  the  administrator  of  Ann  Chambers 
for  breach  of  promise  of  marriage  made  to  the  intestate,  Lord 
Ellenborough  said  '*  the  action  is  novel  in  its  kind,  and  not 
any  one  instance  was  cited  or  suggested  in  the  argument  of 
its  having  been  maintained,  nor  have  we  been  able  to  dis- 
cover any  by  our  researches  and  inquiries,  and  yet  frequent 
occasions  must  have  occurred  for  bringing  such  an  action.  This 
circumstance  imports,  at  least,  an  opinion  not  very  favourable 
to  this  species  of  action.  However  that  would  not  be  a  deci« 
sive  ground  of  objection  if,  on  reason  and  principle,  it  could 
strictly  be  maintained."^ 

A  similar  remark  was  made  by  another  learned  judge. 
^'  Another  argument  which  has  been  made  use  of  is,  that  this 
is  a  new  case,  and  that  there  is  no  precedent  of  such  an  action. 
Wbere  cases  are  new  in  i\im  principle^  there  I  admit  that  it 
is  necessary  to  have  recourse  to  legislative  interposition  in 
order  to  remedy  the  grievance;  but  where  the  case  is  only 
new  in  the  instance^  and  the  only  question  is  upon  the  appli- 
cation of  a  principle  recognised  in  the  law  to  such  new  case, 
it  will  be  just  as  competent  to  courts  of  justice  to  apply  the 
principle  to  any  case  which  may  arise  two  centuries  hence,  as 
it  was  two  centuries  ago."" 

To  sticklers  for  the  privilege  of  spiritual  courts  in  exclu- 
sion of  that  of  the  common  law  courts,  we  may  cite  the  answer 
made  by  the  judges  on  the  complaint  preferred  by  Arch- 
bishop Bancroft  and  the  civilians,  before  King  James  the 
First,  against  the  granting  of  prohibitions  by  the  Courts  of 
King's  Bench  and  Common  Pleas  :  "  We  are  persuaded," 
said  they,  *'  that  all  such  kinds  of  prohibitions,  being  original 
writs,  ought  only  to  issue  out  of  the  Chancery,  and  neither 
out  of  the  King's  Bench  nor  Common  Pleas."  To  which  the 
answer  of  the  judges  was,  "  A  strange  presumption  in  the 
ecclesiastical  judges  to  require  that  the  King's  Courts  should 
not  do  that  which  by  Jaw  they  ought  to  do,  and  always  have 
done,  and  which  by  oath  they  are  bound  to  do."^ 

E.K. 

>  2  M.  &  S.  408. 

*  Per  Ashunt,  J.,  Pasley  v.  Freeman,  3  Term  Reports. 

'  Gibson's  Cod«i|  1,  six. 
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History  of  the  House  of  Commons  from  the  Convention  Par- 

liament  of  1688-9,  to  the  passing  of  the  Reform  Bill  in 

1832.     By  W,  Charles  Townsend,  Esq.  A.  M.  Recorder 

of  Macclesfield.    Vol.  I.    London.   1843. 

Four  complete  chapters  of  this  work  are  devoted  to  lawyers. 
This  fairly  brings  it  within  our  jurisdiction,  and  we  gladly 
avail  ourselves  of  the  opportunity  to  bear  testimony  to  the 
learning,  judgment  and  ability  with  which  Mr.  Townsend  has 
executed  the  first  division  of  his  task.  What  we  feel  most 
disposed  to  find  fault  with,  is  the  title-page.  Biographical 
notices  of  distinguished  members,  interwoven  with  notices  of 
remarkable  customs  and  events,  do  not  constitute  a  his- 
tory of  the  House  of  Commons;  and  we  cannot  help  suspect- 
ing that  this  rather  ambitious  title  was  suggested  by  the  pub« 
lisher.  The  plan,  particularly  that  portion  of  it  which  concerns 
lawyers,  is  explained  in  the  Preface : 

"  A  popular  history  of  the  House  of  Commons,  furnishing  bio- 
graphical notices  of  those  members  who  have  been  most  distin- 
guished in  its  annals,  and  describing  the  changes  in  its  internal 
economy^  powers,  and  privileges,  appears  to  be  still  wanting  in  our 
literature.  In  vain  we  look  for  many  a  likeness  in  the  national 
portrait-gallery  of  senators  who  have  have  achieved  greatness  within 
the  walls  of  St.  Stephen's  Chapel;— the  long  array  of  Speakers* 
lawyers,  country  gentlemen,  and  men  of  the  sword,  marshalled  in 
the  procession  of  England's  worthies,  seems  far  from  complete. 
How  little  is  comparatively  known  of  those  who  claimed  precedence 
as  first  commoners  in  the  land !  The  name  of  Powle,  to  whom  be- 
longed the  peculiar  honour  of  presiding  over  the  Convention,  sounds 
almost  strangely  in  our  ears ;  Sir  John  Trevor  is  chiefly  remem- 
bered by  the  erroneous  statement  of  Granger,  that  he  put  the  ques- 
tion to  the  vote  on  his  own  expulsion ;  of  the  virulent  declaimer 
Foley,  the  scheming  Lyttleton,  the  <  one  Smith,'  who  occupied  the 
chair  of  the  first  parliament  of  Great  Britain, — scarcely  more  than 
a  few  empty  titles  and  barren  dates  are  recorded ! 

**  Nor  have  the  great  lawyers,  who  informed  the  debates  with 
their  constitutional  knowledge,  and  whose  merits  are  deeply  graven 
in  the  statute-book^  been  more  fortunate  in  obtaining  an  '  honest 
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chronicler/  The  venerahle  trimmer,  Serjeant  Maynard^  exhibiting, 
in  his  eighty-eighth  year,  the  very  impersonation  of  Chaucer's  por- 
traiture of     • 

'*  A  Serjeant-at-law,  wary  and  wise. 

That  oft  had  been  at  the  pervise, 

There  was  also  ;  full  of  rich  excellencei 

Discreet  he  was,  and  of  great  reverence ; 

the  <  gentle  Somers/  who  redeemed  his  learned  brothers  from  the 
charge,  too  common  in  that  age^  of  universal  corruption ;  the  tainted 
learning  of  Sawyer  and  Williams;  the  stout-hearted  Price,  who 
rescued  by  his  eloquence  so  fair  a  portion  of  the  principality  from 
the  prodigal  gifts  of  King  William ;  the  black-letter  Jacobite  Sir 
Bartholomew  Shower,  the  impetuous  Lechmere,  who  harangued  the 
House  immediately  on  taking  the  oaths,  and  was  facetiously  objected 
to  by  a  country  gentleman,  as  not  having  a  right  to  speak,  not  being 
at  the  time  a  sitting  member ;  the  much-quizzed  Sir  Joseph  Jekyll, 
•  that  good  old  neutral  member,'— 

"  Who  never  changed  his  politics  or  wig, — 
deserve  to  be  better  known.  Even  the  most  exalted  in  professional 
rank,  Cowper,  Harcourt,  King,  Parker,  have  been  consigned  to  the 
tender  mercies  of  genealogists,  and  compilers  of  peerages,  instead  of 
having  their  names  written  in  characters  that  may  be  read  in  the 
Fasti  of  their  country." 

Mr.  Townsend  begins  his  professional  notices  by  dwelling 
on  the  gallant  stand  made  by  the  great  lawyers  of  the  seven- 
teenth century  in  the  cause  of  the  constitution^  and  endea- 
vours to  show  that  the  profession  was  always  an  object  of 
jealousy  to  those  who  sought  to  advance  the  undue  influence 
of  the  Crown.  Thus,  lawyers  were  excluded  from  the  famous 
lack-learning  parliament  (6  Hen.  IV.)  from  a  well-founded 
suspicion  that  they  would  resist  the  king's  demands,  and  both 
James  the  First  and  his  fated  son  Charles  entertained  an 
instinctive  fear  of  them.  James  desires  the  House  "  to  go 
on  cheerfully  in  their  business,  rejecting  the  curious  wrang- 
ling of  lawyers  upon  words  and  syllables."  Charles  alleges, 
amongst  other  reasons  for  a  dissolution,  that  "  young  lawyers 
sitting  there  take  upon  them  to  deny  the  opinions  of  the 
judges,"  &c.  Strafford  writes  to  Laud  :  "  I  disdain  to  see  the 
gown-men  hang  their  noses  overthe  flowers  of  the  crown,  and 
blow  and  snuffle  upon  them  till  they  take  both  scent  and 
beauty  off  them."  And  again:  "How  well  this  suits  with 
monarchy^  when  common  lawyers  monopolize  all  to  be  go- 
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vemed  by  their  Year-Books,  you  in  England  have  a  costly 
experience." 

Archbishop  Whitgift  complains  to  Burleigh  :*  "  The  tem- 
poral lawyer^  whose  learning  is  no  learning  any  where  but 
here  at  home,  being  born  to  nothing,  doth  by  his  labour  and 
travail  in  that  barbarous  knowledge  purchase  to  himself  and 
his  heirs  for  ever  a  thousand  pounds  per  annum,  and  often- 
times much  more,  whereof  there  are  at  this  day  many  ex- 
amples." 

Bishop  Goodman  (temp.  James  I.),  under  the  guise  of  a  com- 
plaint, bears  witness  at  once  to  their  prosperity  and  influence: 

^'The  lawyers  usually  had  all  the  good  matches  in  the 
kingdom,  and  there  is  not  a  mean  lawyer  but  spendeth  as 
much  venison  in  his  house  as  he  doth  that  hath  an  ordinary 
park.  I  did  once  intend  to  have  built  a  church,  and  a 
lawyer  in  my  neighbourhood  did  intend  to  build  himself  a 
fair  house.  One  sent  to  desire  him  to  accept  from  him  all 
his  timber;  another  sent  to  desire  he  might  supply  him  with 
all  the  iron.  In  the  building  of  my  church,  where  it  was  so 
necessary,  for  without  the  church  they  had  not  God*s  service, 
and  no  church  was  near  them  within  four  or  five  miles,  truly 
I  could  not  get  the  contribution  of  one  farthing." 

On  the  other  hand  they  have  been  vehemently  attacked, 
and  not  without  reason,  for  subserviency.  Thus  Lord  Halifax, 
at  the  Revolution  of  1688,  cautions  the  constituencies  against 
choosing  lawyers,"  who,  almost  all,  had  narrow  minds,  and 
by  the  whole  scope  of  their  studies  found  themselves  pressed 
to  adhere  to  the  king  and  his  prerogative.'*  The  truth  is, 
precise-minded  men  will  always  be  deemed  narrow-minded  by 
loose-minded ;  people  in  general,  as  we  formerly  observed, 
seldom  give  themselves  the  trouble  of  forming  distinct  notions 
on  any  subject  till  they  are  compelled ;  and  if  forced  to  define 
their  own  meaning,  or  kept  strictly  to  the  matter  in  hand, 
they  are  apt  to  get  irritated  and  find  fault  with  the  logic 
which  convicts  them  of  inaccuracy.  Any  trained  reasoners 
would  be  exposed  to  the  same  animadversion,  but  lawyers 
alone  are  regularly  trained  as  reasoners.  As  legal  studies, 
however,  necessarily  inspire  a  love  of  order  and  an  attachment 
to  establishments,  lawyers,  as  a  body,  will  be  generally  op- 
posed to  extravagant  encroachments  and  hazardous  innova- 
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tions  of  all  sorts.  "  Men  who  have  more  especially  devoted 
themselves  to  legal  pursuits,"  says  M.  de  Tocqueville,  "derive 
from  those  occupations  certain  habits  of  order,  a  taste  for  for- 
malities, and  a  kind  of  instinctive  regard  for  the  regular  con- 
nection of  ideas,  which  naturally  render  them  very  hostile  to 
the  revolutionary  spirit  and  the  unreflecting  passions  of  the 
multitude."^ 

At  the  same  time,  from  the  number  of  adventurers  necessa- 
rily included  in  their  ranks,  individual  examples  will  never  be 
wanting  to  prove  them  either  democrats  or  aristocrats,  tools 
of  power  or  tribunes  of  the  people. 

Mr.  Townsend  thus  accounts  for  their  unpopularity : 

'*  For  this  general  odium,  the  venality  of  some  and  tergiversation 
of  other  great  lawyers,  who  trafficked  with  their  powers  of  speech, 
may  perhaps  in  some  degree  account. 

"  The  exactions  of  Dudley,  wresting  the  law  to  iniquity ;  the 
apostacy  of  Noy,  suggesting  in  his  guilty  flight  the  impost  of  ship- 
money  ;  the  late  repentance  of  Coke,  becoming  in  his  old  age,  but 
not  till  then,  a  tribune  of  the  people,  may  in  part  explain  this  deep- 
rooted  aversion.  But  a  still  stronger  motive  of  dislike  may  be 
traced  to  the  trivial  jealousy  which  the  weak  entertain  against  the 
strong,  depreciating  those  arts  of  oratory  with  which  themselves 
may  be  unacquainted ;  undervaluing  that  research  and  laborious  in- 
vestigation for  which  they  have  neither  leisure  nor  capacity ;  mea- 
suring by  a  money  standard,  those  acquirements  which,  though  it 
may  retain,  gold  cannot  purchase.  The  gift  of  ready  elocution,  the 
self-possession,  apt  address,  unfailing  facility  of  speech,  and  those 
attendant  evils,  the  habits  of  prolixity  and  repetition,  an  unsparing 
consumption  of  time,  and  minute  subtlety,  tend  to  weariness,  and 
irritate  and  annoy  the  most  impatient,  the  least  merciful  in  criticism, 
of  all  audiences — a  crowded  House  of  Commons.  Hence  the  fre- 
quent complaints  we  read  of  the  house  being  lay  wer-ridden ;  of  the 
garrulity  of  learned  serjeants ;  of  St.  Stephen's  being  overwhelmed 
with  the  politicians  of  Westminster  Hall,  though  they  count  but  very 
few  in  a  division." 

He  says  that  the  number  of  lawyers  in  parliament  in  James 
the  First's  time  was  between  twenty  and  thirty. 

*'  When  that  king  commanded  the  house,  '  as  an  absolute  king, 
to  confer  with  the  judges  pn  a  disputed  return  for  the  county  of 

*  Democracy  in  America,  vol.  ii^  ch.  8. 
yOL«  XXX,   KO.  LXII.  A  A 
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Bucks,  they  selected  a  committee  of  twenty-one  lawyers  and  sixteen 
gentlemen — apparently  all  the  lawyers  in  the  house  with  the  excep- 
tion of  Coke — comprising  the  eminent  names  of  Serjeant  Hohbard, 
Doddridge,  Sir  Francis  Bacon,  Yelverton,  Lawrence,  Hyde,  Sir 
Roger  Wilbraham,  &c.,  yet  has  the  return  of  practising  barristers 
been  always  proportionably  small.  Of  this  compact  phalanx  there 
has  been  in  modern  times  rather  a  diminution  than  increase,  if  we 
exclude  those  counfry  gentlemen  and  men  of  large  fortune  who  have 
been  called  to  the  bar,  more  as  a  matter  of  form  than  with  any  se- 
rious intention  of  pursuing  the  law  as  a  profession,  and  on  whom  of 
course  the  esprit  de  corps  must  have  little,  if  any  weight.  So  long 
as  the  house  still  continue  a  legislative  assembly,  there  must  be  some 
persons  conversant  with  the  language  and  interpretation  of  statutes, 
nor  can  they  become  numerically  formidable,  since  the  abolition  of 
nomination  boroughs.  Their  favour  with  large  popular  constitu- 
encies is  not  so  proverbial,  nor  their  wealth  or  influence  so  great,  as 
to  occasion,  except  in  the  minds  of  sensitive  country  gentlemen,  an 
inordinate  cause  of  alarm.  Prynne's  argument,  that  their  exclusion 
would  shorten  the  debates,  can  only  be  noticed  with  contempt. 
There  may  be  serious  evil  in  excessive  discussion,  but  the  forcible 
thrusting  forth  of  argument,  the  carrying  measures  of  government 
by  the  mere  tyranny  of  numbers,  is  a  far  more  serious  evil,  and  ab- 
horrent to  the  genius  of  the  constitution." 

We  discussed  this  subject,  including  the  questions — whether 
and  why  lawyers  did  not  succeed  in  parliament,  at  sonoe 
length  in  a  former  number.'  We  may  therefore  proceed  at 
once  to  the  biographical  notices. 

"  At  the  head  of  those  distinguished  lawyers  who  were 
summoned  to  the  Convention  Parliament  may  fairly  be  placed 
the  venerable  Maynard,  then  in  his  eighty-sixth  year ! 

'^  To  have  toiled  in  his  profession  for  sixty  years  with  intel- 
lect and  spirits  unbroken ;  to  have  received  a  larger  amount 
of  fees  than  any  serjeant,  or  utter  barrister  before  his  time ;  to 
have  impeached  some  of  the  most  eminent  lay  and  spiritual 
peers,  and  to  have  been  impeached  himself  and  twice  com- 
mitted to  the  Tower ;  to  have  held  rank  and  conciUated  fa- 
vour under  five  dynasties — for  he  partook  more  of  the  willow 
than  the  oak — and  finally  to  have  been  first  commissioner  of 
the  great  seal  at  the  age  of  eighty-five — are  a  few  among  the 
many  singular  incidents  that  illustrate  the  life  of  this  remark- 
able man." 

\  22L.M.270. 
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Maynard  was  the  eldest  son  of  a  private  gentleman  resident 
at  Tavistock,  Devon.  He  was  bom  in  that  place  in  1602, 
educated  at  Exeter  College,  Oxford,  and  called  to  the  bar  by 
the  Inner  Temple.  He  first  contrived  to  attract  notice  in  a 
manner  which  has  never  been  reckoned  creditable,  though  we 
fear  there  never  was  .a  time  (not  excepting  the  present)  when 
men  of  ability  were  not  found  ready  to  stoop  to  it.  ^^  His 
acuteness  and  docility  recommended  him  to  the  notice  of  Mr. 
Noy,  the  celebrated  attorney-general  of  Charles  I.,  and  he 
rose  early  into  repute  with  the  attorneys,  from  being  looked 
upon,  according  to  his  own  account,  as  Mr.  Noy's  favourite. 
He  had  formidable  rivals  in  RoUe  and  Selden,  but  soon  ob- 
tained professional  eminence.  His  name  frequently  occurs  in 
Croke's  Reports,  forty-eight  years  before  quitting  the  bar. 
In  1647  his  receipts  from  the  profession  were  so  great,  that 
Whitelocke,  a  rival  lawyer,  records  the  fact  in  a  tone  of  won- 
dering envy.  '  I  attended  the  house,  and  Maynard  and  I 
talking  of  our  circuit  gains,  he  told  me  that  he  got  on  the  last 
circuit  700?.,  which  I  believe  was  more  than  any  one  of  our 
profession  got  before.^ " 

He  became  member  for  Totness  so  early  as  1640,  and  took 
an  active  though,  as  far  as  possible,  inoffensive  part  in  the 
most  stirring  transactions  of  the  period,  holding  firm  to  the 
Presbyterian  moderate  party  throughout  the  whole  struggle. 
"  Mr.  Hyde's  friends  in  the  profession,"  says  Clarendon, 
''  were,  among  others,  John  Maynard  and  Bulstrode  White- 
locke, men  of  eminent  parts  and  great  learning  out  of  their 
professions,  and  in  their  professions  of  signal  reputation ;  and, 
though  the  two- last  did  afterwards  bow  their  knees  to  Baal, 
and  so  swerved  from  their  allegiance,  it  was  with  less  rancour 
and  malice  than  other  men :  they  never  led,  but  followed,  and 
were  rather  carried  away  with  the  torrent,  than  swam  with 
the  stream,  and  failed  through  those  infirmities  which  less 
than  a  general  defection  and  a  prosperous  rebellion  could 
never  have  discovered." 

Whitelocke  records  a  striking  instance  of  his  prudence. 
'^  In  1644,  the  lord  general  (Essex)  began  to  have  some  jea-* 
lousies  of  Lieutenant-General  Cromwell;  one  evening,  very 
late,  Maynard  and  I  were  sent  for  to  Essex  House,  and 
there  was  no  excuse  to  be  admitted,  nor  did  we  know  before* 

A  Ag 
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hand  (a  decided  case  of  hardship)  the  occasion  of  our  being 
sent  for."  They  found  in  council  the  lord  general  and  Scots 
commissioners,  with  Holies  and  other  Presbyterian  leaders. 
The  Scottish  chancellor  opened  the  cause  of  their  summons : 
"  You  ken  varry  weel  that  General  Cromwell  is  no  friend  of 
ours.  It  is  requisite  this  obstacle  or  remora  should  be  re- 
moved. The  Solemn  League  and  Covenant  has  settled  how 
an  incendiary  is  to  be  proceeded  against.  Your  opinion  is 
desired,  what  is  the  meaning  of  incendiary,  and  whilke  way 
to  proceed  against  him,  if  he  be  such.  By  our  law  in  Scotland 
we  clepe  h\m  an  incendiary  who  kindleth  the  coals  of  conten- 
tion and  raiseth  differences  in  the  state  to  the  public  damage, 
and  he  is  tanquam  puhlicus  hostis  patricB.^* 

Maynard  politely  gave  way  to  Whitelocke  in  solving  this 
knotty  point,  and  then  expressed  a  submissive  opinibii  that, 
however  correctly  defined  the  term  incendiary  might  be,  it  was 
a  term  of  civil  law,  and  not  often  met  with  in  his  books ;  the 
application  of  it  was  quite  another  question.  "  General  Crom- 
well," he  added,  "  is  a  person  of  great  favor  and  interest  with 
the  House  of  Commons,  and  with  some  of  the  House  of  Peers 
likewise,  therefore  there  must  be  proofs,  and  the  most  clear 
and  evident  against  him,  to  prevail  with  the  paHiament  to 
judge  him  an  incendiary.  I  confess,  my  lords,  I  do  not,  in 
my  private  knowledge,  assure  myself  of  any  such  particulars, 
nor  have  we  heard  of  any  here,  and  I  believe  it  will  be  more 
difficult  than  some  of  us  imagine  to  fasten  this  upon  him. 
The  proofs  are  not  ripe — it  is  not  fit  for  my  lord  general  and 
the  Scots  cotnmissioners  yet  to  iippear  in  it."^ 

*'  I  believe,"  adds  Whitelocke,  •*  seveml  false  brethren  in- 
formed Cromwell  of  all  that  passed.  After  that  he  sfeeroed  more 
kind  to  me  and  Maynard  than  he  had  been  formerly." 

Maynard's  prudence,  however,  neither  prevented  him  from 
doing  his  duty  in  opposing  the  ulterior  designs  of  the  inde- 
pendent faction,  nor  saved  him  from  being  assailed  by  them. 

^'  In  1647  he  was  charged  by  Sir  Thomas  Fairfax  and  the 
army,  who  included  ten  other  members  most  opposed  to  vio- 
lent measures,  in  the  same  sweeping  accusation,  with  being 
delinquents  and  favoring  the  royal  cause.  The  terror  of  such 
a  charge  seemed  sufficient  to  deter  the  feeble  remnant  of  the 
Long  Parliament  from  whispering  one  woi-d  in  their  defence. 
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They  resolved,  without  a  division,  that  he  should  be  expelled, 
committed  to  the  Tower  and  impeached.  Several  articles  of 
impeachment  were  in  due  course  carried  up  to  the  Lords, 
charging  him  with  plotting  to  levy  war  against  the  parliament, 
and  the  speaker  commanded  him  to  kneel  at  the  bar  as  a. de- 
linquent. He  refused  with  prompt  and  unexpected  boldness, 
saying  he  did  not  come  to  make  bargains,  but  desired,  as  a 
commoner  of  England  and  a  free-born  subject,  to  be  tried  by 
indictment.  And  although  the  Lords  fined  him  500/.  for  con- 
tumacy^  he  persisted  in  his  refusal  to  kneel,  protesting  at  the 
same  time  that  the  articles  brought  against  him  were  npt  be- 
lieved by  those  who  brought  them  up.  His  unwonted  firmness 
taught  the  movement  party  that  he  could  not  be  crushed  with 
impunity,  and  in  a  few  months  these  hostile  proceedings  were 
dischaiged. 

"  He  opposed  with  spirit  the  declaration  of  the  House  of 
Common^  for  a  vote  of  non-communication  with  the  king, 
declaring  that  by  such  a  vote  parliament  dissolved  itself^  and 
inveighed  against  the  insolent  remonstrance  of  the  army  calling 
for  justice  on  Charles  I.,  as  the  capital  source  of  all  grievances^ 
which  their  officers,  now  conscious  of  their  overwhelming 
power,  forwarded  from  St.  Albans.  Still  wishing  to  temporize, 
he  argued,  says  a  contemporary,  as  if  he  had  taken  fee3  on 
both  sidesy  *  one  while  magnifying  the  gallant  deeds  of  ,the 
army,  ih^xxfirking  them  f6r  their  remonstrance^.' 

'*  When  the  execution  of  the  unhappy  CharleFj  was  ia  agi- 
tation,  his  humanity  a,gain  mastered  all  his.  pusillanimous 
doubts ;  he  burst  into  the  house,  and  pleaded  for  his  royal 
maker's  life  with  su^h  impassioned  energy  t^hat  Cromwell 
demanded  that. he  shovild  be  brought  to  jthe  bar." 

Whentli^  Commonwealth  government/  was  firnply  esta- 
blished, he. did  not  disdain  to  ^erve  ujtider  it;  he  was  made 
the  Protector's  serjeaut  in  1663 ;  and  we  do  notice  that  be  is 
to  be  blamed  on  that  account,  though  it  were  to  be  wished  that 
he  had  shown  a  little  more  spirit  in  upholding  the  privileges 
of  the  bar.  According  to  Ludlow,  he  was  tried  and  found 
wantieg.  "  When  George  Cony,  a  merchant^  refused  to  pay 
custom,  and  it  was  taken  by  force  (during  the  usurpation),  he 
sued  the  collector  at  common  law.  Cromwell  sent  his  counsel, 
seijeants  Maynard  and  Twisden  to  the  Tower,  where  they  had 
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not  been  above  three  or  four  days,  when  they  unworthily 
petitioned  to  be  set  at  hberty,  acknowledging  their  faulty  and 
promising  to  do  so  no  more,  choosing  rather  to  sacrifice  the 
cause  of  their  client,  wherein  that  of  their  country  vras  also 
eminently  concerned,  than  to  endure  a  little  restraint  with  the 
loss  of  their  fees  for  a  few  days." 

He  was  notwithstanding  an  object  of  apprehension  to 
Cromwell,  who  excluded  him  from  the  parliament  of  1656, 
to  which  he  had  been  duly  elected. 

Maynard  swore  fealty  to  Richard  Cromwell ;  but  so  many 
rational  friends  to  order  and  sound  government  did  the  same, 
that  this  was  never  remembered  against  him  by  the  restored 
monarch.  He  was  knighted  and  created  the  king's  ancient 
Serjeant  by  Charles,  and,  according  to  Mr.  Townsend,  might 
have  been  elevated  to  the  bench,  had  he  been  willing  to 
sacrifice  his  gains  at  the  bar  for  the  then  niggardly  and  ill- 
paid  salary  of  a  judge.  Pepys  has  a  sly  fling  at  him,  from 
which  it  may  be  inferred,  that  he  was  not  over  popular  with 
the  cavaliers : 

"Thus  did  the  day  end  with  joy  everywhere,  and,  blessed 
be  God,  I  have  not  heard  of  any  mischance  to  any  body 
through  it  all,  but  only  to  Serjeant  Glynne,  whose  horse  fell 
upon  him  yesterday,  and  is  like  to  kill  him,  which  people  do 
please  themselves  to  see  how  just  God  is  to  punish  the  rogue 
at  such  a  time  as  this,  he  being  now  one  of  the  king's  Serjeants, 
and  rode  in  the  cavalcade  with  Maynard,  to  whom  people 
wish  the  same  fortune." 

The  share  he  took  (1661)  in  the  prosecution  against  Sir 
Harry  Vane,  has  earned  him  the  higher  though  hardly  envi- 
able distinction,  of  having  his  name  embalmed  by  the  author 
of  Hudibras  : 

*'  Did  not  the  learned  Glynne  and  Maynard 
To  make  good  subjects  trators,  strain  bard? " 

He  seems  to  have  soon  become  conscious  that  state  pro- 
secutions were  neither  a  pleasant  nor  becoming  style  of  busi- 
ness under  the  circumstances.  Making  age  and  infinnity  a 
plea  for  leaving  them  to  other  counsel  of  the  crown,  he  confined 
himself  to  civil  business,  and  some  curious  information  regard- 
ing his  style  of  practice  is  quoted  from  Roger  North : 

"  Serjeant  Maynard  was  a  very  able  practiser,  and  used  to 
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lay  traps  for  the  judges^  and  very  cunning  ones;  but^  if  he 
discovered  that  he  was  observed,  he  straightway  gave  it  up 
and  contended  not  upon  a  fallacy  which  he  foresaw  would 
be  resolved.  He  once  had  a  mind  to  punish  a  man  who  had 
voted  against  his  interest  in  a  borough  in  the  West;  and 
brought  an  action  against  him  for  the  scandalous  words  spoke 
at  a  time  when  a  member  to  serve  in  the  House  of  Commons 
for  that  borough  was  to  be  chosen ;  and,  after  his  great  skill, 
he  first  laid  his  action  in  the  county  of  Middlesex,  and  that 
was  by  virtue  of  his  privilege,  which  supposes  a  Serjeant  is 
attendant  on  the  Court  of  Common  Pleas,  and  cannot  be 
drawn  from  the  county  where  the  Court  sat ;  and  then,  in  the 
next  place,  he  charged  the  words  in  Latin,  that,  if  he  proved 
the  effect,  it  would  be  sufficient,  whereas,  being  in  English, 
they  must  prove  the  very  words  to  a  tittle;  and  those  were 
a  long  story  that  used  to  be  told  of  Mr.  Noy  and  of  the  cock 
lawyers  of  the  West,  and  this  was  tried  before  his  lordship 
(Lord  Keeper  Guildford)  at  the  Nisi  Prius  sittings  for  the 
Common  Pleas  for  Middlesex.  The  witness  telling  the  story 
as  he  swore  the  defendant  told  it,  said,  '  that  a  client  came  to 
the  Serjeant  and  gave  him  a  basket  of  pippins,  and  every 
pippin  had  a  piece  of  gold  in  it/  *  Those  were  golden  pippins !' 
quoth  the  judge.  The  serjeant  began  to  puff,  not  bearing 
the  jest;  so  the  witness  went  on,  'and  then,'  said  he,  'the 
other  side  came,  and  gave  him  a  roasting  pig  (as  it  is  called 
in  the  West),  and  in  the  belly  of  that  there  were  fifty  broad 
pieces.'  *  That's  good  sauce  to  a  pig,'  quoth  the  judge  again. 
This  put  the  serjeant  out  of  all  patience,  and  speaking  to  those 
about  him, '  This,'  said  he,  *  is  on  purpose  to  make  me  ridicu- 
lous!' This  story  being  sworn,  the  judge  directed  the  jury 
to  find  for  the  serjeant;  but  in  the  Court  the  judgment  was 
arrested,  because  the  words  were  but  a  blind  story,  and  went 
as  mere  merriment  over  ale,  without  intent  to  slander.  Such 
bitterness  flows  from  the  sour  spirits  of  old  pretended  repub- 
licans." 

"  One  afternoon,  at  the  Nisi  Prius  Court  of  Common  Pleas 
in  Westminster  Hall,  before  the  judge  sat,  a  poor  half-starved 
old  woman,  who  sold  sweatmeats  to  school-boys  at  the  end  of 
the  bar,  desired  the  serjeant  to  pay  her  two  shillings  for  keep- 
ing his  hat  two  terms.    She  spoke  two  or  three  times,  and  he 
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took  no  notice  of  her,  and  then  I  told  the  Serjeant  the  poor 
woman  wanted  her  money,,  and  I  thought  he  would  do  well 
to  pay  her.  The  Serjeant  fumbled  a  little,  and  then  said  to 
me,  *  Lend  me  a  shilling.'  ^  Ay,  with  all  my  heart/  quoth  I, 
to  pay  the  poor  woman.'  He  took  it  and  gave  it  her;  but 
she  asked  for  another.  I  said  I  would  lend  him  that  also  to 
pay  the  woman.  ^  No,  don't  boy,'  he  said,  ^  for  I  never  intend 
to  pay  you  this/  and  he  was  as  good  as  his  word." 

The  great  extent  of  Maynard's  legal  learning  seems  never 
to  have  been  disputed.  This  it  is  which  gives  force  to  the 
well-known  retort  on  Jefferies,  who  told  him  that  he  was  so 
old  that  he  had  forgot  his  law.  "  Tis  true.  Sir  George,  I 
have  forgot  more  law  than  you  ever  knew."  The  equally  well- 
known  reply  to  King  William  is  thus  mentioned  by  Mr. 
Townsend  : 

"  On  the  i^elcome  arrival  of  King  William,  the  veteran  of  eighty- 
five  hastened  to  court,  and  graced  his  audience  widi  a  repartee, 
perhaps  the  best  known  in  our  language,  which  proved  that  his 
learning  was  not  superior  to  his  wit,  We  repeat  it  for  the  sake  of 
adding  Swift's  caustic  comment :  •  The  Prince  of  Orange,  who  could 
not  avoid  noticing  his  great  age,  remarked,  with  his  natural  brusque- 
uess,  and  with  as  little  expectation  of  making,  as  of  eliciting,  a  com- 
pliment: 'You  must  have  outlived  all  the  lawyers  of  your  time.' 
*  Yes,'  replied  the  ready-witted  advocate,  *  And  I  should  have  out- 
lived the  law  itself  but  for  the  coming  of  your  highness!'  Swift 
margined  this  note  on  his  speech,  proving  oddly  enough  his  tacit 
admiration  of  its  cleverness :   *  He  was  an  old  rogue  for  all  that.'  *' 

The  repartee  was  happy,  but  not  comparable  to  Waller's, 
when  asked  by  Charles  II.  why  his  verses  on  Cromweirs 
accession  were  so  much  superior  to  those  in  celebration  of  bis 
own  restoration  ?  "We  poets,  your  majesty,  succeed  better  in 
fiction  than  in  truth." 

Maynard's  learning  was  not  limited  to  law.  When,  in 
1685,  a  bill  was  brought  in  to  render  words  spoken  in  dispa- 
ragement of  the  king's  person  or  government  treasonable,  he 
forcibly  exposed  the  danger  of  attributing  so  much  force  to 
words:  "They  were  often  ill-heard  and  ill-understood,  and 
were  apt  to  be  misrecited  by  a  very  small  variation  :  men  in 
passion  or  in  drink  might  say  things  they  never  intended; 
therefore  he  hoped  they  would  keep  to  the  law  of  26th  Ed- 
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ward  III.,  by  which  an  overt  act  was  made  the  necessary 
proof  of  ill  intention.  When  others  insisted,  that '  out  of  the 
abundance  of  the  heart  the  mouth  spake,'  he  brought  the 
instance  of  our  Saviour's  words,  *  Destroy  this  temple,'  &c., 
and  showed  how  near  the  temple  was  to  this  temple,  pro- 
nouncing it  in  Syriac,  so  that  the  difference  was  almost  imper- 
ceptible. There  was  nothing  more  innocent  than  these  words 
as  our  Saviour  meant  and  spoke  them,  but  nothing  more 
criminal  than  the  setting  <5n  a  multitude  to  destroy  the  temple. 
'This,' says  Burnet,  'made  some  impression  at  that  time.  But 
if  the  Duke  of  Monmouth's  landing  had  not  brought  the 
session  to  an  early  conclusion,  that  bill  would  certainly  have 


Burnet  ought  to  know-^but  we  should  like  to  be  assured  by 
some  competent  Syriac  scholar,  whether  the  diflPerence  be  in 
reality  so  minute.  We  cannot  but  remember  that  Sheridan 
once  imposed  on  the  whole  House  of  Commons  by  a  pre- 
tended line  of  Greek,  and  Maynard  was  used  to  allow  himself 
a  latitude  in  the  citation  of  cases  which  would  now  call  down 
the  severe  censure  of  the  bench.  "  The  deference,"  says  Mr. 
Townsend,  *'  thus  conceded  to  his  great  erudition,  sometimes 
betrayed  the  court  into  error.  Chief  Justice  Pemberton, 
having  adopted  his  opinion  on  the  authority  of  some  case, 
which  could  not  be  met  with  immediately,  but  to  which  he 
referred  the  judge,  afterwards  reproached  him  with  having 
misled  tbe<  benph,  and  said  that,  when  he  looked  into  the  case, 
he  found  that  his  brother  Maynard  might  as  well  have  tossed 
bis  cap  into  the  air,  or  have  laughed  in  his  face." 

At  the  revolution,  when  the  great  seal  was  put  into  com- 
mission, he  was  appointed  one  of  the  commissioners,  his  col- 
leagues being  Sir  Anthony  Keck  and  Sir  William  Rawlinson. 
"  For  three  months,"  says  Mr.  Townsend,  "  he  tottered  down 
to  the  Court  of  Chancery,  and  then  resigned  its  too  onerous 
duties  to  Sir  John  Trevor."  Probably  he  did  not  like  the 
work,  for  he  showed  no  want  of  energy  as  a  member  of  the 
two  first  parliaments,  in  which  he  sat  for  Plymouth.  He  was  . 
named  at  the  head  of  the  five  eminent  lawyers  (Holt,  Pol- 
lexfen,  Bradford,  Atkinson  and  himself)  who  were  appointed 
to  assist  the  Lords  in  their  consultations,  and  in  the  course  of 
the  conference  between  the   managers,  cuts  a  conspicuous 
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figure  in  a  dispute  with  Lord  Pembroke  as  to  the  alleged 
vacancy  of  the  throne.  Neither  can  we  agree  with  Mr.  Towns- 
end,  that  the  peer  had  the  advantage  of  the  lawyer.  We 
think,  too,  that  in  his  concluding  remarks  sufficient  allowance 
has  not  been  made  for  the  character  of  the  times,  in  which 
men's  acts  were  more  than  ordinarily  liable  to  be  warped, 
misstated  and  misunderstood  : 

"The  ruling  passion  was  strong  in  death.  The  aged  puritan 
railed  at  the  papists  with  his  last  brealh,  and  willed  away  all  his 
personalty  from  his  young  wife,  his  third  wife  by  the  way,  and  whose 
marriage  settlement  he  had  rendered  nugatory  by  what  he  deemed 
a  clever  trick.  Of  a  lawyer,  so  astute,  so  erudite,  and  venerable, 
of  a  man  so  crafty,  truckling,  and  mean,  it  is  easier  to  speak  with 
levity  than  to  mention  him  in  terms  of  respect  or  esteem.  He  nar- 
rowly escaped  the  name  of  a  pettifogger  by  the  extent  of  his  learning 
and  his  length  of  service." 

The  next  chapter  is  devoted  to  Sawyer  and  Williams. 

"  There  were  other  great  lawyers  in  the  Convention  Par- 
liament, but  whose  names  command  no  respectful  remem* 
brance,  for  they  wanted  integrity.  Of  these  Uie  most  notoii- 
ous  are  Sir  Robert  Sawyer  and  Sir  William  Williams.  Both 
had  been  speakers  of  preceding  parliaments,  and  had  filled 
high  legal  ofiices  in  the  last  two  reigns ;  the  first  being  attor- 
ney-general to  Charles  II.  and  James  II.,  and  the  last  solicitor- 
general  to  James.  Able,  s^ctive,  ambitious,  they  strayed  from 
the  broad  path  of  duty,  and  in  the  slippery  byways  of  pro- 
motion stumbled  and  fell.  But  they  took  too  prominent  apart 
in  the  first  debates  of  a  most  important  session,  and  held  toQ 
distinguished  a  station  both  in  the  house  and  out  of  it,  not  to 
require  a  particular  notice. 

"  Sir  Robert  Sawyer,  confessedly  one  of  the  most  learned 
of  his  contemporaries,  had  formed  himself,  we  are  assured,  on 
the  model  of  Chief  Justice  Hale,  before  whom  he  practised 
in  the  Exchequer ;  but  the  study  must  have  beea  directed  to 
his  intellectual  rather  than  his  moral  qualities.  *  He  was,' 
says,  North,  in  his  quaint  style,  *  a  proper  Comely  gentleman, 
inclining  to  the  red  ;  a  good  general  scholar^  and  perhaps  too 
much  of  that ;'  his  bias  was  to  loyalty^  the  character  of  his 
family,  an  inclination  fostered,  doubtless,  and  matured  in  the 
orthodox  cloisters  of  Magdalen  College,  Cambridge.    As 
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early  as  1666,  we  find,  from  an  entry  in  Pepys'  Diary,  that 
he  was  advancing  rapidly  in  his  profession.  '  Into  the  House 
of  Lords,  where  a  great  committee.  I  did  hear  the  great 
case  against  my  Lord  Mordaunt.  Here  was  Mr.  Sawyer,  my 
old  chamber  fellow  at  Magdalen,  a  counsel  against  my  lord, 
and  I  was  glad  to  see  him  in  so  good  play.'  His  talents 
were  too  conspicuous  to  remain  long  concealed  under  a  stuflF 
gown.  Returned  to  parliament  foi  a  close  borough,  he  took 
a  decisive  part  against  the  claims  of  the  Lords  in  the  great 
struggle  of  the  Commons  about  appellate  jurisdiction.  But 
the  pestilent  atmosphere  of  a  corrupt  court  was  soon  to  wither 
his  laurels. 

"  In  April,  1678,  by  the  king's  particular  appointment,  the 
Commons  chose  Mr.  Sawyer  their  Speaker,  *  a  great  practiser 
in  the  Exchequer,'  and  then  adjourned  for  a  fortnight.  In  a 
few  days,  however,  Mr.  Sawyer  excused  his  attendance  by 
reason  of  a  violent  fit  of  the  stone,  occasioned  by  his  long 
sitting  one  day  in  the  House ;  whereupon  the  old  speaker, 
Mr.  Edward  Seymour,  was  reinstated  in  the  chair.'  The 
court  lawyer  had,  there  is  no  doubt,  weighty  reasons  for 
abdication. 

''When  the  voluptuous  Charles  began,  a  few  years  later,  to 
act  the  part  of  a  callous  tyrant,  he  selected  Sir  Robert  Saw- 
yer as  a  fit  instrument  for  oppressing  his  subjects,  and  made 
him  attorney-general  in  the  room  of  Sir  Creswell  Levinz. 
This  vindictive  situation  he  held  from  1681  to  1687,  six  years 
stained  with  the  blood  of  some  of  England's  noblest  freemen, 
and  damning  to  the  honest  fame  of  the  first  law  officer  of  the 
crown." 

Lord  Russell  and  Algernon  Sidney  were  amongst  his  vic- 
tims, but  the  trial  of  Sir  Thomas  Armstrong  is  the  one  of 
which  he  had  most  reason  to  repent. 

"  A  vindictive  tribunal  soon  arrived  at  a  foregone  conclu- 
sion, and  Sir  Thomas  Armstrong  was  quibbled  out  of  his  life. 
*  He  was  murdered,'  says  Burnett,  '  for  having  been  the 
favourite  of  the  Duke  of  Monmouth.'  The  guilt  seems  to 
have  been  almost  equally  divided  between  the  attorney-gene- 
ral, who  demanded  judgment,  the  Chief  Justice  Jefferies  who 
tried,  and  the  Lord  Keeper  North,  to  whom  application  had 
been  made  for  a  writ  of  error.     His  lordship  found,  according 


364       Political  Lawyers  of  the  Seventeenth  Century. 

to  his  nephew  and  apologist,  that  writs  of  error  to  reverse 
outlawries  in  treason  had  never  been  made  without  a  warrant 
from  the  attorney-general,  for  it  is  not  a  writ  of  right  but  of 
favour.  That  functionary,  on  the  other  hand,  denied  that  it 
was  in  his  power  to  grant  the  writ,  but  the  prisoner  must 
apply  to  the  king  by  petition.  The  whole  appears  to  have 
been  a  nefarious  juggle  between  the  court  and  counsel,  equally 
unscrupulous,  and  equally  submissive  to  the  beck  of  royalty, 
to  destroy  an  obnoxious  individual  and  presumed  traitor, 
whom  they  could  not  legally  convict." 

Sawyer  continued  attorney-general  for  three  years  after  the 
accession  of  James  the  Second,  and  showed  no  reluctance  to 
seconding  his  royal  master's  wishes,  till  he  was  required  to 
draw  up  a  warrant  investing  a  Romish  priest  with  a  benefice, 
and  confirm  (by  a  writ  non  obstante)  Walker,  head  of  Mag- 
dalen College,  with  the  fellows  who  had  apostatised.  This 
startled  him  ;  he  hesitated,  remonstrated,  and  was  opportunely 
dismissed,  time  enough  to  become  the  defender  instead  of  pro- 
secutor of  the  seven  bishops. 

"  The  prosecution  of  the  seven  bishops  following  the  next 
summer,  he  was  naturally  selected  as  their  leading  counsel, 
and  acquitted  himself  at  the  trial  with  distinguished  legal 
ability.  But,  though  dexterous  in  his  points  of  law,  and 
subtle  in  his  arguments,  he  seems  to  have  been  sadly  wanting 
in  eloquence, — a  deficiency  common  to  the  bar  of  his  day. 
Nothing  can  be  imagined  more  tame  and  jejune  than  the 
speeches  then  usually  addressed  to  juries  by  counsel  for  state 
prisoners.  They  seem  to  move  in  fetters,  so  clumsy  are  their 
reported  attempts  at  exciting  sympathy  :  like  mere  legal  ma- 
chines they  revolve  incessantly  round  volumes  of  black  letter, 
instead  of  addressing  themselves  with  all  their  heart  and  all 
their  soul,  in  plain  intelligible  English,  to  the  rescue  of  a 
client  trembling  for  his  life  The  spirit  of  Erskine  had  not 
yet  descended  on  our  courts,  whose  powers  of  speech  rose  no 
higher  than  their  independence.*' 

Mr.  Townsend  forgets  the  character  of  the  audience — a 
packed  jury.  The  best  chance  for  procuring  an  acquittal  in 
those  days  was  by  discovering  some  technical  objection. 

As  a  reward  for  defending  the  bishops,  he  was  returned  to 
the  convention  parliament,  as  member  for  the  University  of 
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Cambridge,  with  Sir  Isaac  Newton  as  his  colleague,  but  was 
almost  immediately  expelled  for  the  part  he  had  taken  in  the 
persecution  of » Armstrong.  "  The  indignity  of  expulsion  was 
too  common  in  those  troubled  times  to  be  deeply  felt.  In  the 
new  parliament,  which  met  in  March,  1689-90,  he  was  again 
returned,  unopposed  for  the  University,  took  part  in  several 
debates,  was  frequently  heard  as  counsel  before  the  House  of 
Lords,  and  only  arrested  by  death,  in  1692,  from  pursuing 
with  revived  strength,  a  career  of  lucre  and  ambition." 

Mr.  Townsend  is  more  than  usually  severe  in  the  next  spe- 
cimen : 

"  His  rival  the  versatile  lawyer,  William  Williams,  was  the 
eldest  son  of  the  Rev.  Hugh  Williams,  D.D.,  rector  of  Nant- 
yerog,  in  Anglesea,  and  educated  at  Jesus  College,  Oxford. 
He  went  the  North  Wales  circuit,  and  gained  the  reputation, 
according  to  Sir  Peter  Leicester,  of  being  a  very  acute  young 
gentleman.  Having  danced  at  an  assize  ball  with  a  rich 
heiress,  the  daughter  of  Watkin  Kyflin,  Esq.,  he  obtained 
the  young  lady's  consent  to  propose  himself  to  her  father  as 
a  auitor,  and  when  the  old  gentleman  asked  roughly,  *  What 
have  you  ?*  replied  with  ready  boldness, '  I  have.  Sir,  a  tongue 
and  a  gown !'  His  suit  prospered,  and  he  became  by  his 
marriage  the  founder  of  the  flourishing  families  of  Wynnstay, 
and  Bodllewyddan  and  Penbedw. 

"  Selecting  the  path  to  preferment  of  a  political  lawyer,  he 
was  chosen  recorder  of  Chester,  1667,  and  afterwards  selected 
for  one  of  its  members.  His  early  career  in  parliament,  though 
turbulent,  was  not  dishonourable.  Rough  and  ready,  he 
displayed  all  the  unscrupulousness  of  a  thorough  partisan. 
When  some  just  strictures  had  been  hazarded  against  the 
judges  in  1676,  he  declared  that  he  never  knew,  during  his 
eighteen  years'  practice  in  Westminster  Hall,  th^  bench  better 
filled  with  judges,  with  men  of  loyalty,  learning  and  inte- 
grity* This  eulogy  was  pronounced  upon  those  pliant  sages 
of  the  law  who  had  declared  the  king's  proclamation  for  shut- 
ting up  the  coffeehouses  to  be  legal,  because,  forsooth,  the 
.  act  for  settling  the  excise  (in  which  coffee  was  not  included) 
gave  a  power  of  refusing  licences  to  such  as  could  not  find 
secmity  for  the  payment  of  the  duties.     His  sincere  opinion 


366      Political  Lawyers  of  the  Seventeenth  Century. 

of  their  integrity  was  confessed  by  Mr.  Williams  in  another 
debate,  when,  to  suit  the  argument,  he  stated  his  experience 
as  counsel  for  merchants  in  the  exchequer,  where  it  was 
common  to  determine  *  what's  white  black,  and  what's  black 
white.'  His  promotion  at  the  bar  was  slow.  After  twenty- 
one  years'  practice,  he  could  spitefully  reflect  on  the  Solicitor- 
General,  and  say,  '  Though  I  have  not  a  silk  gown,  I  am 
bound  as  much  by  my  allegiance  to  preserve  the  prerogative 
of  the  crown.'  He  was  at  that  time  compensated  by  the 
favour  and  consideration  of  the  popular  party.  The  drawing 
up  of  the  impeachment  against  Lord  Stafford  was  recommended 
to  the  care  of  Mr.  Williams  and  Lord  Cavendish ;  and,  on 
the  meeting  of  the  new  parliament  in  October,  1678,  he  was 
unanimously  elected  speaker.  '  Though  a  worthless  man,' 
says  Burnet,  ^  he  was  chosen  speaker  for  his  zeal.'  He  re- 
turned thanks  for  his  election  in  a  speech  glowing  with  gra- 
titude, declaring,  ^  that  he  was  their  own  member,  their  own 
entirely,  and  that  he  expected  no  boon,  but  by  their  grace 
and  favour  to  depart  as  he  came,  when  they  should  please  to 
command  him.'  " 

As  speaker,  he  distinguished  himself  by  the  acrimony  of 
his  reprimands.  He  thus,  as  organ  of  the  House,  addressed 
Sir  Robert  Peyton  : 

<*  Many  gentlemen,  whose  eyes  are  in  their  heads,  their  tongues 
and  eyes  have  moved  as  well  as  yours.  You  have  sat  betwixt  the 
devil  and  the  witch,  Mr.  Gadbury  and  Mrs.  Collier.  The  dark 
ways  you  have  taken  show  your  ill  designs.  You  have  fallen  from 
being  an  angel  to  be  a  devil.  From  the  beginning  you  sought  your 
own  interest,  to  set  up  a  commonwealth.  You  had  20,000  men  to 
make  your  interest  the  stronger ;  you  were  bustling  like  the  wind 
in  this  house  and  in  the  coffee-houses.  Your  county  chose  you  to 
this  place,  not  only  for  your  interest,  but  for  an  example  to  other 
men  ;  not  with  noise  and  thundering,  but  to  behave  yourself  with- 
out vanity  or  ostentation..  This  parliament  nauseates  such  members 
as  you  are ;  you  are  no  longer  a  part  of  this  noble  body." 

Sir  Robert  challenged  him,  and  was  committed  to  the 
Tower  by  the  Privy  Council,  to  whom  Mr.  Williams  referred 
the  cartel — Mr.  Townsend  says,  with  more  prudence  than  gal- 
lantry; but  surely  he  would  not  have  theSpeaker  called  to 
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account  as  an'  individual,  for  what  fell  from  him  in  the  chair 
with  the  tacit  approbation  of  the  House.  Sir  Robert  Peyton 
bit  at  length  upon  a  safer  method  of  revenge.  He  published 
the  most  offensive  passages  of  the  speech,  with  the  following 
title-page :  "  A  Specimen  of  the  Rhetoric,  Candour,  Gravity 
and  Ingenuity,  of  Mr.  William  Williams,  Speaker  to  the  late 
House  of  Commons." 

Another  remarkable  attempt  to  make  him  personally  respon- 
sible for  his  official  conduct  was  more  successful.  He  was 
prosecuted  and  fined  10,000/.  for  licensing  the  printing  of  the 
votes  including  Dangerfield's  Nan'ative ;  but  it  is  needless  to 
dwell  upon  the  case^  as  it  was  thoroughly  discussed  during 
the  late  parliamentary  privilege  question.  He  paid  8000Z., 
the  rest  having  been  remitted  by  James,  in  consideration  of 
prompt  payment.  This  money  was  never  paid  back  to  him 
or  his  descendants,  though  the  judgment  was  subsequently 
declared  illegal  and  reversed. 

*^  It  was  originally  proposed  by  three  bills,  that  the  fine  of 
8000Z.  should  be  repaid  to  Williams  by  Sir  Robert  Sawyer, 
who  had  filed  the  information  against  him.  Sir  Robert  was 
in  consequence  heard  against  the  bill,  both  in  person  and  by 
counsel,  and  though  passed  by  the  Commons,  in  1695,  it 
failed  in  the  Lords.  On  this  occasion,  Williams  made  a  speech 
in  vindication  of  himself.  The  following  are  some  of  the 
loose  memoranda  containing  the  heads  of  his  speech :  ^  Earl 
of  Macclesfield  will  testify  that  I  refused  the  chief  justiceship 
of  Chester,  because  I  would  not  be  thought  to  do  any  thing 
that  might  seem  to  incline  against  the  interest  of  the  Com 
mons  in  that  trust.  In  this  proceeding  posterity  will  justify 
me.  I  look  upon  this  as  the  glory  and  honour  of  myself  and 
family.  If  I  had  submitted  to  the  information,  if  I  had 
tamely  yielded  and  confessed,  it  had  been  better  with  my 
estate  but  worse  with  my  reputation.' " 

We  had  seen  some  startling  changes  in  our  own  time,  but 
none  to  compare  with  that  which  presented  Williams,  the  ex- 
speaker  of  the  exclusion  parliament,  as  leading  counsel  for 
the  crown  against  the  bishops,  and  Sawyer  as  leading  counsel 
for  the  defence.  In  1686,  he  (Williams)  had  become  recon- 
ciled to  a  popish  king,  received  a  baronetcy  at  his  hands,  was 
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appointed  solicitor-general,  and  undertook  to  procure  the 
conviction  of  the  bishops,  under  a  promise  of  the  seals  (then 
held  by  Jeffries),  in  the  event  of  success.  He  failed  from  no 
lack  of  zeal  or  excess  of  delicacy,  and  no  advantage,  even 
momentary,  was  to  be  gained  over  him  by  allusions  to  his 
former  conduct :  "  When  a  formal  objection  was  taken  to  the 
criminal  information,  that  it  contained  the  words  '  vi  et  armis,' 
and  the  solicitor  asserted  boldly  that  these  words  were  con- 
stantly inserted,  the  Bishop  of  Peterborough  ventured  to  ask, 
'  Was  it  so  in  your  own  case,  Mr.  Solicitor  V  Sir  Wm.  Wil- 
liams retorted ;  *  Yes,  it  was  so  in  my  own  case,  and  you 
were  one  of  them  that  prosecuted  me  for  ought  I  know  ;  or  if 
you  did  not  prosecute  me,  you  preached  against  me,  or  if  you 
did  not,  some  of  your  tribe  did.'" 

The  interchange  of  personalities  and  interruptions  between 
the  opposing  leaders  grew  so  rough  and  warm,  that  the  chief 
justice  was  compelled  to  rebuke  them :  "  It  is  unbecoming 
men  of  your  profession  to  be  chopping  in  and  snapping  at 
each  other." 

The  effect  of  the  acquittal  is  well  known,  but  Mr.  Towns- 
end  adds  some  curious  particulars :  "  The  vast  shout  of 
applause,  which  rang  through  Westminster  Hall,  startled  the 
ear  of  Jeffries  as  he  took  his  seat  in  the  Court  of  Chancery, 
and,  being  informed  the  reason,  he  was  perceived  to  cover  his 
face  with  a  largue  bouquet  of  flowers,,  to  conceal  a  smile,  as 
much  as  to  say,  ^  Mr.  Solicitor,  I  keep  my  seal.'"  "The  re- 
joicings of  the  people  appear  to  have  galled  beyond  endurance 
the  sensitive  feelings  of  the  disappointed  law  officers  of  the 
crown.  We  read  in  the  Ellis  correspondence,  of  the  solicitor's 
personal  activity  in  attempting  to  seize  the  triumphant  riotei-s, 
mortified  spleen  and  baffled  ambition  lending  wings  to  his 
zeal.  Some  of  the  gown  were  as  loud  in  the  rejoicing  as  any, 
for  which  the  attorney-general  caused  one  of  Gray's  Inn  to 
be  seized,  and  bound  him  to  answer  to  an  information.  *The 
solicitor-general  was  likely  to  catch  another,  but  that  he  nar- 
rowly escaped  with  the  crowd.' " 

Six  months  afterwards  we  find  the  selfsame  man  moving  in 
his  place  as  a  member  of  the  convention  parliament :  " '  That 
James  II.,  by  withdrawing  fi:om  England,  has  deprived  the 
kingdom  of  England  of  the  exercise  of  the  kingly  dignity,' 
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and  suggesting  with  unfaltering  tongue  '  that  the  House  should 
consider  the  arbitrary  power  given  to  the  late  king  by  the 
judges:  weak  judges  will  do  weak  things  their  roaster  com- 
mands them ;  they  read  no  books  and  know  nothing  to  the 
contrary.     I  could  give  many  instances.*  *' 

The  following  dialogue  with  a  gentleman  whom  Mr.  Towns- 
end  calls  the  shrew  of  the  House,  shows  that  he  was  still 
unabashed : 

*^  Sir  William  Williams.  *  I  can  fast  as  well  as  How,  but  I  cannot 
pray  so  well.' 

"  Htm,  '  If  Williams  had  gone  on  in  the  way  he  was  once  in,  we 
should  have  had  all  fasting  and  no  praying.' 

"  Williams,  '  How  has  forgotten  the  bishops  were  acquitted,  and 
who  had  a  hand  in  doing  it  !* 

"  Horn.  *  I  protest  I  do  not  accuse  Williams  for  acquitting  them  I' " 

It  was  subsequently  moved  that  he  should  be  excepted 
from  the  bill  of  indemnity.  In  the  course  of  the  debate,  Sir 
R.  Napier  said,  "  There  are  men  who  carry  the  mark  of  Cain 
upon  them — men  that  sailed  before  every  wind ;  one  has  been 
named,  and  I  desire  he  may  withdraw."  Maynard  struck  in, 
and  dwelt  on  the  enormity  of  his  conduct  in  prosecuting  the 
bishops.  He  escaped  by  the  narrow  majority  of  17— dividing 
190again^  173. 

"  But  though  unpunished,  he  was  also  unrecompensed  for 
bis  heavy  losses  as  speaker,  and  became  once  more  the  legal 
architect  of  his  own  fortunes.  Restored  to  his  rank  of  king's 
counsel,  he  resumed  his  profession  with  considerable  pecu- 
niary profit.  We  are  informed  by  Yorke  that  he  had  read  an 
opinion  of  his,  after  he  had  left  the  chair,  and  ceased  to  hold 
office  under  the  crown,  adding,  *  Pemberton,  who  had  been 
chief  of  both  benches,  had  done  the  same,  and  his  opinion  is 
also  to  the  same  case.'  But  a  bar  was  put  to  all  hope  of 
further  professional  advancement.  Surviving  the  greater  por- 
tion of  King  William's  reign,  he  never  but  on  one  occasion 
was  intrusted  with  a  confidential  mission,  to  investigate  a 
supposed  seditious  conspiracy  of  certain  Roman  Catholics 
in  Lancashire.  His  conduct  there  has  been  bitterly  censured 
by  the  Whig  party :  he  is  charged  with  having  colluded  with 
the  accused,  and  thrown  discredit  on  the  witnesses  for  the 
crown;   but  whether  the  charge  rests  on  sufiicient  evidence, 
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the  details  of  that  obscure  intrigue  give  too  indistinct  a  light 
for  the  modem  historian  to  venture  an  opinion. 

**  He  closed  a  versatile  and  turbulent  life  at  his  chambers  in 
Gray's  Inn,  in  July  1700,  aged  66,  justly  obnoxious  to  the 
reproach  of  being  a  corrupt  and  vicious  man,  who  had  no  fixed 
principles,  but  followed  his  own  interest,  happy  in  one  circum- 
stance at  least,  that  be  has  founded  an  illustrious  line  of 
descendants,  whose  merits  are  sufficient  to  redeem  even  his 
memory  from  disgrace.  He  was  of  short  stature  and  hand- 
some ;  his  portrait  by  Allen  presents  a  round  Welsh  face*  with 
quick,  lively  features,  and  an  expression  of  much  intelligence. 
His  youngest  son,  John,  was  a  provincial  barrister  of  some 
eminence  at  Chester,  and  ancestor  to  Sir  John  Williams  of 
Boddlewyddan." 

The  thirteenth  and  last  chapter  is  devoted  to  Price,  Shower, 
and  Lechmere. 

We  do  not  exactly  see  why  the  first  of  these  worthies  finds 
a  place  in  it,  for  though  twenty  years  a  member  of  the  House 
of  Commons,  the  only  act  recorded  of  him  in  that  capacity 
is  the  resignation  of  his  seat  on  being  appointed  a  Baron  of 
the  Exchequer.  But  Mr.  Townsend,'  a  leader  of  the  North 
Wales  circuit,  has  an  excusable  leaning  towards  Welshmen. 

•^  In  the  life  of  a  far  better  man,  the  staunch  Tory  lawyer, 
Robert  Price,  written,  as  the  title  page  assures  us,  by  appoint- 
ment of  the  family,  we  are  informed  that  he  was  born  at 
Cerrig-y-druidion,  North  Wales,  in  1663,  and  educated  at  the 
Grammar  School  of  Wrexham,  and  St.  John's  Cambridge, 
that  he  made  the  grand  tour  for  two  years,  and  on  his  return 
married  a  gentlewoman  with  13,000/.  fortune.  One  anecdote 
of  his  tour  is  worth  noticing.  Being  detained  at  Florence, 
and  afterwards  at  Rome,  on  suspicion  of  heresy,  some  few  of 
his  law  books  formed  the  subject  of  a  very  strict  inquiry,  in 
particular  Coke  upon  Littleton,  which  was  taken  for  an 
English  heretical  Bible.  The  young  lawyer  was  carried  to  the 
Vatican,  where  he  soon  convinced  his  accusers  of  their  error, 
and  made  a  present  of  the  book  to  the  Pope,  who  immediately 
assigned  it  a  place  in  his  library,  on  the  very  same  shelf  where 
are  deposited  Anne  Boleyn's  Letters  to  King  Henry  VI I L 
Returned  to  parliament  in  1679,  he  gave  his  vote  against  the 
bill  of  exclusion. 
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'^  These  high  prerogative  politics  caused  him  to  be  removed 
at  the  Revolution  from  two  snug  appointments  which  he  held, 
as  attorney-general  of  Glamorganshire,  and  town-^lerk  of 
Gloucester.  'Excepting  that  ever-memorable  battle  of  the 
Boyne,  says  the  Jacobite  writer  of  his  life,  *  the  chief  busi- 
ness of  five  years  was  only  the  promotions  and  exorbitant 
grants  of  King  William  to  his  favourites,  especially  that  most 
noted  one  to  William  Bentinck.' " 

The  great  exploit  of  Price's  life,  according  to  the  family 
annalist  and  Mr.  Townsend,  appears  to  have  been  his  opposi- 
tion, as  junior  counsel,  to  this  grant ;  but  his  arguments  are 
not  of  a  nature  to  excite  any  interest  beyond  the  limits  of  the 
principality.  He  was  made  a  Baron  of  the  Exchequer  in 
1702,  and  in  1726  exchanged  into  the  Common  Pleas.  His 
biographers  are  at  some  pains  to  vindicate  this  step. 

'^  The  first  historian  of  his  life,  writing  in  1732,  takes 
abundant  pains  in  confuting  the  rumour  that  the  worthy 
judge  was  induced  by  motives  of  profit  to  make  the  exchange; 
after  disproving  this  notion  from  the  general  character  of  the 
man,  he  adds  what  must  satisfy  the  most  sceptical :  '  Besides, 
they  who  would  have  the  world  think  thus  meanly  of  the 
judge,  happen  to  be  mistaken  in  the  very  foundation  of  their 
assertion,  for  all  who  know  the  Common  Pleas  and  the  Ex- 
chequer know  the  salaries  of  the  judges  of  both  courts  to  be 
the  same,  and  that  the  casual  or  adventitious  fees  for  business 
done  in  chambers  are  no  higher  in  one  court  than  in  the 
other.'  A  feeling  of  dissatisfaction  at  so  many  juniors  being 
put  over  his  head,  might  also  promote  his  wish  for  the  change. 
A  perfect  master  of  the  business  of  that  court,  he  would  rea- 
sonably have  expected  to  fill  the  highest  station  in  it,  had  not 
the  exclusive  favouritism  of  the  Whigs  precluded  all  hope  to 
any  of  the  opposite  faction." 

As  well  might  Mr.  Baron  Parke,  who  is  likewise  a  petfect 
master  of  the  business,  complain  of  exclusive  favouritism 
because  he  has  not  yet  been  made  chief  baron.  The  highest 
judicial  stations  are,  unluckily,  so  seldom  conferred  as  the 
reward  of  purely  legal  merit  or  capacity,  that  no  puisn6  judge 
who  is  not  promoted  can  complain  of  not  being  made  an  ex- 
ception to  the  rule.     Mr.  Townsend  goes  on  to  say : 

"  The  firmness  and  integrity  of  his  judicial  character  were 
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put  to  the  proof,  on  a  very  remarkable  occasion.  A  quarrel 
and  open  rupture  having  ensued  between  George  I.  and  the 
Prince  of  Wales,  on  occasion  of  the  baptizing  of  his  son,  the 
Prince  having  wished  the  Duke  of  York  to  be  one  of  the 
godfathers,  and  the  King  insisting  on  the  Duke  of  New- 
castle, an  order  was  sent  by  Lord  Chancellor  Cowper,  requir- 
ing, in  his  majesty's  name,  the  opinion  of  all  the  judges  upon 
the  following  question  :  *  Whether  the  education  and  care  of 
his  majesty's  grandchildren,  and  the  ordering  of  the  place  of 
their  abode,  and  appointing  their  governors  and  governesses, 
and  other  instructors,  attendants  and  servants,  and  the  care 
and  approbation  of  their  marriages  when  grown  up,  belongs  of 
right  to  his  majesty  as  king  of  this  realm,  or  not?'  Ten  of  the 
judges,  with  Parker  and  King,  chief  justices,  at  their  head, 
afterwards  successively  lord  chancellors,  gave  an  unhesitating 
opinion  in  the  aflSrmative,  but  without  stating  authorities  or 
reasons. 

"  Baron  Price  and  Justice  Eyre,  who  differed  from  the  other 
judges,  divided  the  question,  and  gave  it  as  their  matured 
judgment  that  the  education  and  care  of  the  grandchildren 
belonged  wholly  to  the  Prince  their  father ;  but  that  the  ap- 
probation of  their  marriages,  when  grown  up,  did  belong  to  his 
majesty,  as  king  of  this  realm,  yet  not  exclusively  of  the 
Prince  their  father." 

Considering  the  tenure  by  which  the  judges  then  held  their 
offices  (revocable  on  the  demise  of  the  crown),  the  ten  who 
delivered  opinions  against  the  heir  apparent  gave  an  equal 
proof  of  firmness  and  integrity.  But  it  implies  a  low  estimate 
of  judicial  virtue  to  praise  a  judge  for  giving  an  honest  opinion 
either  way. 

It  subsequently  appears  that  Price  remained  a  puisn6  judge 
by  choice.  "  Lord  Oxford  was  a  great  friend  of  Baron  Price 
and,  as  Lord  Treasurer,  told  him  that  he  should  have  any  thing 
he  had  in  his  power  to  give,  but  the  bold  Briton  would  accept 
of  no  place  under  any  restrictions.  Thus  incorrupt  and  inde- 
pendent, he  lived  till  February,  1732,  and  then  expired  in  his 
seventy-ninth  year,  exclaiming  in  a  violent  rack  of  pain, '  It  is 
hard  to  die.'  " 

His  son's  death  (in  Italy)  was  the  most  remarkable  thing 
about  him. 
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"  His  person/'  says  the  family  annalist,  "  was  very  amiable, 
and  more  peculiarly  so  from  his  having  a  fine  head  of  hair, 
with  which  the  Madonnas  became  extremely  enamoured,  and 
when  these  ladies  had  a  lover  to  their  liking  (especially  among 
all  the  foreigners  they  meet  with  an  English  gentleman),  if 
they  signify  any  inclinations  of  a  departure,  they  make  them  a 
present  of  an  unknown  dosej  which  will  put  a  period  to  their 
lives  according  to  the  time  it  is  allotted  for,  either  of  days, 
months,  or  years." 

This  piece  of  information  may  still  be  useful  to  English 
lady-killerti  abroad,  though  chemical  discovery  has  somewhat 
shaken  the  once  general  belief  in  the  existence  of  such  me- 
dicaments.    Mr.  Townsend  has  picked  up  another  story : 

"  Mr.  Price,  being  at  an  entertainment,  drank  to  a  lady,  the  wife 
of  a  Venetian  nobleman,  which  was  by  the  husband  so  highly 
resented,  that  he  vowed  his  destruction.  Some  gentleman,  in 
courtesy,  desired  Mr.  Price  to  go  post  to  Genoa,  from  which  he  was 
at  that  time  about  twenty  leagues  distant.  He  did  so,  and  arrived 
there  in  safety,  but  he  was  pursued  by  bravoes,  and  through  the 
lattices  of  his  chamber  window,  in  the  inn  where  he  lay,  shot  in  his 
bed  the  next  morning.  The  senate  of  Genoa  seized  all  his  effects, 
and  being  a  Protestant,  they  permitted  his  remains  no  other  than  a 
watery  grave,  letting  them  down  in  a  leaden  coffin  into  the  sea. 
This  country  is  now  held  in  higher  consideration  with  foreign  states, 
and  it  may  be  doubted  whether  any  power  would  venture  to  confis- 
cate the  goods  of  a  member  of  parliament,  who  chanced  to  die  in 
their  territories,  on  account  of  his  being  a  Protestant.  Of  this  there 
can  be  no  doubt,  that  such  an  outrage  on  the  law  of  nations  would 
not  now  be  suffered  to  pass  without  inquiry  and  without  redress." 

Would  it  have  been  suffered  then  ?  and  does  not  so  impro- 
bable a  circumstance  render  the  account  apocryphal  ? 

"The  contrast  is  great  between  the  mild  and  consistent 
Tory  lawyer,  Mr.  Price,  and  the  fiery  Jacobite,  Sir  Bartholo- 
mew Shower,  who  used,  during  the  reign  of  King  William,  to 
cross  the  path  of  the  Whigs  with  impetuous  conflict,  and  whose 
career  appears  to  have  been  as  eccentric  as  his  name.  We 
should  feel  no  surprise  that  so  little  mention  has  been  made 
of  this  remarkable  person  in  the  '  Biographia  Britannica ' 
and  *  Biographical  Dictionary,"  for  these  incomplete  and  par- 
tial records  are  peculiarly  unjust  to  lawyers,  and  even  fail  to 
notice  his  illustrious  patron.  Holt,  the  best  and  brightest 
name  in  the  illuminated  annals  of  the  Queen's  Bench. 
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"  In  the  memoirs  of  his  brother,  Mr.  John  Shower,,  late 
minister  of  the  gospel  in  London,  1716,  we  are  told,  that  their 
father,  William,  followed  the  business  of  a  French  merchant 
at  Exeter,  with  good  success ;  and  that  in  charity  he  resembled 
a  wealthy  merchant,  who  having  lost  1500/.  in  one  ship,  or- 
dered his  cash-keeper  to  distribute  another  100/.  among  poor 
ministers  and  Christians,  '  for,'  he  said,  Mf  it  be  going  by 
1600/.  at  a  lump,  it  is  time  to  make  sure  of  some  part  of  it, 
before  it  be  all  gone.' " 

It  is  the  harder  on  Sir  Bartholomew,  that  no  one  has  been 
at  the  pains  of  writing  his  life  till  now,  since  he  left  what  Mr. 
Townsend  calls  ''  pithy  hints  for  an  autobiography/' 

^^  Tuesday,  3  afternoon,  December  14,  1658.  Was  bom  at  Exe- 
ter, in  Northgate  Street. 

"  June,  1678.  On  a  Sunday  night  was  my  chamber  burned,  with 
a  great  part  of  the  Middle  Temple. 

"  Last  Friday  in  Easter  term,  1680, 1  was  called  to  the  barre. 

"  Saturday,  January  21,  1681-2.  I  was  married  in  Bread  Street 
by  Samuel  Johnson,  afterwards  the  author  of  <  Julian  the  Apostate.' 

"  1685-6.  Jenner  being  made  a  baron,  Sir  John  Holt  was  made 
recorder,  and  he  made  me  his  deputy. 

**  Saturday  morning  being  Whitson-eve,  May,  1687,  I  was 
knighted,  and  then  made  deputy  to  Sir  John  Yate,  who  was  re- 
corder upon  Sir  John  Holt's  quitting  the  same. 

**  February  14,  1687-8.  I  was  made  king's  counsel  and  recorder 
upon  Sir  John  Yate's  being  made  a  Welsh  judge.  * 

'*  Michaelmas,  1688.  I  was  removed  from  being  recorder,  upon 
restitution  of  the  city  franchises  by  King  James. 

«  December  15,  1688.  King  James  left  England,  and  Easter 
term  I  came  the  first  day  without  the  barre,  and  so  continued  every 
day. 

*<  April  2,  1692.    I  built  my  new  chamber  at  Chelsea." 

"  To  these  peculiar  entries  may  be  added  the  two  following  me- 
moranda, amusingly  characteristic  of  the  cautious  lawyer,  and  prov- 
ing the  virtue  of  an  &c. : — 

"  <  Trinity  vacation,  1  James  II.     King's  Bench. 

"  •  In  Trinity  term,  Monmouth's  rebellion  in  the  west  prevented 
much  business.  In  the  vacation  following,  by  reason  of  that  rebel- 
lion, there  was  no  assize  held  in  the  western  circuit ;  but  afterwards 
five  judges  went  as  commissioners  of  oyer  and  terminer,  and  gaol 
delivery,  and  851  of  the  rebels  were  executed,  ^c. 
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"  *  Hilary  term  we  had  none,  by  reason  of  the  ^c* — the  diarist's 
singular  method  of  alluding  to  the  abdication  of  King  James." 

He  drew  up  an  addressfrom  the  Inns  of  Court  to  James  II.> 
remarkable  for  the  slayish  character  of  its  doctrine;,  but  the 
monarch's  .attack  onsthe  church  startled  him,  along  with  many 
others,  into  sobriety. 

"  That  he  should  have  been  selected  one  of  the  counsel  for 
the  seven  bishops  seems  at  the  first  glance  more  extraordinary, 
but  Sir  Bartholomew  was  a  stronger  churchman  than  loyalist, 
had  sacrificed  his  office  from  love  to  the  Church  of  England, 
and  would,  even  to  wearisomeness,  assert  the  independence  of 
the  bar.  The  following  instances  during  the  trial  sufficiently 
attest  his  pertinacity.  Several  counsel  had  been  heard  in  the 
bishops'  case,  when  the  recorder  rose.  C.  J.  Wright. — ^  What 
again !  Well,  go  on,  Sir  Bartholomew,  if  we  must  have  a 
speech  !'  The  counsel  gave  way,  biit  when  there  was  a  pause 
for  the  arrival  of  Lord  Sunderland,  the  judge  interposed  :  \  Sir 
Bartholomew,  now  we  have  time  to  hear  your  speech,  if  you 
will.'  Nothing  daunted  by  the  sarcasm,  the  persevering  ad- 
vocate repeated  his  objection,  was  answered,  and  again 
jumped  up.  '  Will  your  lordship  be  pleased  to  spare  me  one 
word?' 

"  Chief  Justice.    *  I  hope  we  shall  have  done  by  and  by.* 

"  Shower.  *  If  your  lordship  don't  think  fit,  I  can  sit 
down.' 

"  Chief  Justice.  '  No,  no ;  go  on.  Sir  Bartholomew,  you'll 
say  I  have  spoiled  a  good  speech.' " 

This  mode  of  asseiling  the  independence  of  the  bar,  though 
n»  one  now  dreams  of  assailing  it,  is  still  practised.  The 
present  chief  justice  is  too  well  bred  to  adopt  the  same  style 
of  interruption ;  but  juniors  would  do  well  to  take  a  hint  from 
the  expression  of  his  face  when  a  third  or  fourth  counsel  rises 
on  the  same  side. 

Shower  wrote  two  or  three  clever  pamphlets,  made  sundry 
violent  speeches,  and  died  at  Harrow  in  1700,  "  an  unlucky 
moment,"  says  Mr.Townsend, ''for  his  prospects  of  deserved 
promotion,  on  the  eve  of  a  Tory  court  and  high  church  govern- 
ment." Not  exactly  on  the  eve,  if  the  constitution  of  Queen 
Anne's  first  ministries  be  remembered. 

"  Equally  rapid,  impetuous,  and  eccentric  in  his  meteoric 
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course  with  the  subject  of  the  preceding  memoir,  was  that 
eminent  Whig  lawyer,  who  more  than  ariy  other  profited 
by  the  accession  of  the  House  of  Hanover,  Mr,  Nicolas 
Lechmere,  the  descendant  of  an  ancient  family,  which  came 
originally  from  the  Low  Countries,  and  served  under  William 
the  Conqueror.  The  grandson  of  a  baron  of  the  exchequer, 
he  selected  the  same  profession  and  signalized  the  early  part 
of  his  career  by  a  romantic  adventure. 

"  Having  pleaded  before  the  Lords,  on  the  return  to  a  ha- 
beas corpus  contrary  to  a  resolution  of  the  House  of  Commons, 
he  was  ordered,  in  requital  of  his  manly  daring,  into  the  cus- 
tody of  the  Serjeant,  and  evaded  the  attempts  of  the  messen- 
gers to  seize  him  with  clever  hardihood.  The  baffled  Serjeant, 
failing  to  produce  his  prisoner,  made  a  special  report  to  the 
angry  Commons,  *  that  he  had  like  ta  have  taken  Mr.  Lech- 
mere,  but  that  the  young  gentleman  got  out  of  his  chambers 
in  the  Temple,  two  pair  of  stairs  high,  at  the  back  window  by 
the  help  of  his  sheets  and  a  rope.'  The  prorogation  of  par- 
liament relieved  the  fugitive  lawyer  from  further  danger.  At 
the  Revolution  he  was  made  serjeant  with  eleven  others,  and 
gave  rings,  the  mottoes  on  which  conveyed  a  graceful  com- 
pliment to  King  William,  *  Veniendo  restituit  rem.^ 

"  Returned  to  parliament  for  Appleby  in  the  following  reign 
(1708),  he  was  impetuous  enough  to  speak  the  instant  he  had 
taken  the  oaths,  upon  which  a  country  gentleman  interrupted 
his  maiden  speech,  and  facetiously  objected  to  his  right  to  be 
heard,  as  he  was  not  a  *  sitting  member'  (he  had  never  sat 
down  since  he  entered  the  house,  and  could  not  have  qua- 
lified). Much  as  the  race  of  ready  talkers  has  increased,  this 
alacrity  of  address  exceeds  any  modern  instance.  Mr.  Hunt 
spoke  three  times  the  first  night  of  taking  his  seat;  the  Earl 
Cowper  did  the  same.  Mr.  Praed  (query?)  and  other  lawyers 
are  reported  to  have  been  equally  quick  of  tongue,  but  they 
one  and  all  took  a  longer  breathing  time." 

In  most  of  the  political  trials  he  took  a  leading  part  in  sup- 
port of  Whig  principles;  and  when  Bolingbroke  caused  four- 
teen booksellers  to  be  taken  up  at  once  for  publishing  political 
pamphlets  and  ballads,  "  he  applied  to  the  Queen's  Bench  for 
a  habeas  corpus  with  indignant  vehemence,  declaring  that,  if 
the  duties  of  a  secretary  of  state  in  England  were  discharged 
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with  outstretching  tyranny  like  this,  they  would  be  as  bad  as 
those  of  an  inquisitor  of  Spain  ! " 

At  the  accession  of  George  I.  he  was  made  solicitor  and 
afterwards  attorney-general.  The  most  curious  passage  in  his 
life  is  the  charge  of  corruption  preferred  against  him  by  the 
solicitor-geneml,  Sir  William  Thompson  : 

'*  The  pest  of  joint-stock  companies  at  that  time  overran  the 
country,  and  the  fees  upon  their  patents  of  incorporation  formed  no 
inconsiderable  addition  to  the  revenues  of  the  law  officers  of  the 
crown.     The  solicitor-general,  Sir  William  Thompson,  feeling  jea- 
lous at  the  attorney's  receiving  much  larger  sums  of  money  than 
himself  from  some  of  these  companies^  and  being  alone  consulted* 
by  others,  in  a  fit  of  peevish  folly  denounced  his  colleague  to  the 
committee  that  had  been  appointed  to  inquire  into  all  joint-stock    . 
companies  applying  for  charters,  and  charged  him  not  only  with 
pocketing  large  bribes,  contrary  to  his  oath  of  office,  but  with  per- 
mitting public  biddings  for  charters  at  his  chambers,  as  at  an  auction. 
Mr.  Lechmere  asserted  his  entire  innocence  with  characteristic  and 
honourable  warmth.     *  He  had  the  honour  to  be  a  privy  councillor^ 
chancellor  of  the  duchy  of  Lancaster,  attorney-general,  a  member 
of  that  house,  and,  more  than  all,  a  gentleman.     Such  an  accusation 
of  sordid  baseness  could  not  therefore  but  fall  more  heavily  upon 
him.     He  owned  himself  liable  to  a  great  many  human  frailties  and 
imperfections,  but  his  conscience  wholly  acquitted  him  of  the  crimes 
laid  to  his  charge.     He  defied  all  the  world,  the  worst  and  bitterest 
of  his  enemies,  to  prove  him  guilty  of  corrupt  or  unwarrantable 
practices,  and  demanded  an  immediate  inquiry.' 
*    '*  The  infamy  of  the  imputation  rendered  an  early  investigation 
essential,  and  a  committee  sat  at  once  to  hear  the  evidence.     Sir 
William  Thompson  called,  as  his  principal  witnesses,  the  attorneys 
for  the  mines  and  battery  companies,  who  proved  that  they  wanted 
a  charter  of  insurance,  and  had  nine  attendances  before  the  attorney- 
general,  with  an  array  of  six  counsel  on  their  side,  and  three  or  four 
on  that  of  their  opponents,  and  kept  up  the  discussion  at  his  cham- 
bers from  six  till  ten  at  night.   ,Sir  William  Chapman  and  some 
others  of  the  petitioners  waited  on  Mr.  Lechmere  with  his  fee.    He 
said,  •  What  do  they  come  to  me  for !     Why  do  they  not  leave  it 
with  my  clerk  ?"     They  said  it  was  a  matter  of  weight,  and  desired 
to  give  it  into  his  own  hands.    The  fee  they  gave  was  sixty  guineas. 
Other  witnesses  proved  that  they  also  gave  fifty  guineas :  a  large 
fee,  certainly,  but  far  too  little  for  a  bribe.     Mr.  Lechmere's  clerk 
said,  in  a  cursory  way,  *  They  paid  handsomely  on  the  other  side,' 
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*'  The  clerk  to  the  privy  council  proved  that  these  references  were 
sometimes  ordered  to  be  made  to  the  attorney  and  solicitor  jointly ; 
there  had  been  in  the  proportion  of  five  to  one  at  least  to  the  at' 
torney-general  alone.  Though  the  attorney-generaFs  clerk  had  been 
too  eager,  there  did  not  rest  even  a  passing  shadow  of  suspicion  on 
his  master.  It  was  resolved  unanimously,  that  the  informations  of 
Sir  William  Thompson  were  malicious,  false,  scandalous,  and  utterly 
groundless,  and  the  committee  adopted  with  one  voice  a  resolution, 
that  *  it  appears  the  Right  Honourable  Nicholas  Lechmere  has  dis- 
charged his  trust  in  the  matters  referred  to  him  with  honour  and 
integrity.'  The  report  was  ordered  to  be  printed,  that  the  vindica- 
tion of  his  character  might  be  complete,  and  the  futile  malice  of  his 
•  accuser  become  generally  known." 

Thompson  was  dismissed  from  his  office,  but  afterwards 
became  Recorder  of  London  and  a  baron  of  the  Exchequer. 
Lechmere  was  afterwards  selected  as  the  antagonist  of  Wal- 
pole,  who  however  generally  carried  the  House  with  him. 

**  Their  beat  in  discussing  the  South  Sea  scheme  is  naively  de- 
scribed in  the  private  letter  of  a  spectator.  *  Mr.  Lechmere  an- 
swered Walpole,  but  little,  God  wot,  to  the  matter  in  hand,  for 
quitting  that,  he  fell  into  invectives  against  his  former  scheme, 
giving  great  preference  to  this.  Walpole,  being  irritated,  rose  again, 
and  began  by  showing,  by  papers  in  his  hand,  how  very  unfairly 
Lechmere  had  represented  facts — then  proceeded  to  show  his  fal- 
lacious mode  of  reasoning,  and  concluded  with  going  more  particu- 
larly into  the  scheme,  which,  in  several  material  facts,  he  exposed 
sufficiently.  Lechmere  ];ose  up,  having  taken  time  to  consider  whilst 
another  had  spoken,  in  order  to  reply :  but  this  was  prevented  bf 
the  whole  committee  rising  at  once,  and  going  into  the  floor ;  the 
chairman  tore  his  throat  with  *  To  order,  hear  your  member,'  but  all 
to  no  purpose,  other  than  to  mortify  Lechmere,  by  the  members 
crying  out,  '  We  have  heard  him  long  enough.' 

Lechmere  was  called  up  to  the  House  of  Lords  in  1721  by 
the  title  of  Lord  Lechmere,  Baron  Evesham ;  but  he  left  no 
family,  and  his  honours  died  with  him,  1727. 

We  shall  look  with  impatience  for  the  appearance  of  Mr. 
Townsend's  future  volumes;  for  the  work,  if  not  quite  a  His- 
tory of  the  House  of  Commons,  promises  to  make  large  and 
valuable  additions  to  the  materials  for  composing  one, 

H. 
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ART.  VII.— PROGRESS   OF   THE    NEW  RECORD    SYSTEM.-CON. 
SOUDATION  OF  RECORDS  AND  OFFICES. 

The  Second,  Third,  and  Fourth  Reports  of  the  Deputy- 
Keeper  of  the  Public  Records,  presented  to  both  Houses  of 
Parliament  by  command  of  Her  Majesty,  1841, 1842, 1843. 

During  the  last  two  years  the  Master  of  the  Rolls,  who  was 
constituted  by  the  Public  Records  Act  (1  &  2  Vict.  c.  94)  the 
Keeper  General  of  great  part  of  the  Public  Records,  made  a 
virtual  '^Magister  Rotulorum*'  for  the  rolls  of  all  courts  as  well 
as  his  own,  and  invested  with  a  general  superintending  care 
over  all  Records,  has  not  suffered  the  operation  of  this  act  to 
remain  a  dead  letter,  but  has  carried  out  its  intentions  vigor- 
ously and  extensively,  as  far  as  the  means  at  his  disposal 
enabled  him. 

Of  the  arrangements  adopted  for  giving  effect  to  the  new 
act,  we  gave  our  readers  some  account  at  the  commencement 
of  the  new  system,^  and  we  now  present  them  with  a  brief 
statement  of  the  most  important  changes  which  have  resulted 
from  these  arrangements  during  the  last  two  years. 

It  must  be  borne  in  mind,  however,  that  whilst  these 
changes  have  greatly  promoted  the  public  convenience  in  the 
use  of  the  Records,  and  have  tended  to  further  the  ulterior 
and  pem\anent  objects  of  the  Record  Act,  they  can  only  be 
considered  as  temporary  and  incomplete  measures,  until  a 
general  public  office  is  erected,  that  grand  and  indispensable 
panacea  for  all  past  mismanagement,  and  the  only  certain 
guarantee  for  permanent  good. 

Yet,  temporary  as  the  present  state  of  the  Record  system 
must  confessedly  be  considered,  a  knowledge  of  it  is  indis- 
pensable to  those  members  of  the  profession  who  are  accus- 
tomed to  make  practical  use  of  the  Public  Records. 

The  first  steps  of  amelioration  under  the  new  system  were 
obviously  to  give  the  public  a  free  access  to  the  Records, 
which  was  virtually  denied  to  them  under  the  old.  This  was 
at  once  accomplished  by  the  provision  of  uniform  and  me- 
thodical attendance  at  each  office,  and  the  removal  of  obstruc- 

1  24  Law  Mag.  357. 
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tive  fees  and  regulations.  A  table  of  the  new  fees  was  given 
in  our  former  article  on  this  subject. 

Having  opened  the  doors  of  the  offices,  the  improved  or- 
ganization of  their  contents  naturally  suggested  itself  as  the 
next  most  important  object  of  solicitude.  Before  exploring 
the  tons  of  Records  which  were  unknown,  it  was  thought 
judicious  to  render  those  portions  already  known  more  easily 
accessible,  and  to  collect  the  dispersed  fragments  of  the  same 
class  of  Records  together. 

Already  great  steps  have  been  taken  and  much  has  been 
done  for  the  consolidation  of  Records  of  the  same  classes  into 
one  locality.  Speaking  generally,  it  may  be  said  that  all  the 
Records  of  each  of  the  Courts  of  Common  Pleas,  Queen's 
Bench  and  Exchequer,  anterior  to  the  year  1822,  have  been 
brought  together  into  the  Riding  School  of  the  late  Carlton 
House,  from  the  several  offices  in  various  parts  of  the  town  in 
which  they  lay  scattered  formerly.  The  searcher,  for  example, 
who  now  desires  to  examine  the  Judgment  Rolls  of  the  Com- 
mon Pleas  is  no  longer  fatigued  with  joumep  eastward  to  the 
Tower — westward  to  the  Old  Chapter  House  of  the  Abbey — 
or  to  the  Riding  School  of  the  late  Carlton  House,  stopping 
midway  in  his  passage  at  Serjeants*  Inn;  but  he  has  only  to 
betake  himself  at  once  to  the  Carlton  Riding  School,  where 
he  will  find  the  whole  series  brought  together  into  a  chrono- 
logical sequence,  producible  at  a  moment's  notice.  Besides 
these  very  convenient  consolidations  of  Records,  something 
has  been  done  in  the  complete  abolition  of  certain  offices, 
whereby  the  time  spent  in  searches  is  greatly  diminished,  and 
the  means  for  the  better  ascertaining  and  examination  of  the 
Records  are  promoted.  But  we  will  speak  of  these  measures 
somewhat  more  in  detail. 

In  little  more  than  two  years  after  the  actual  commence- 
ment of  the  new  system,  the  Deputy  Keeper  of  the  Public 
Records,  in  his  Fourth  Report,  makes  the  subjoined  state- 
ment of  the  several  Records  over  which  the  superintendence 
of  the  Master  of  the  Rolls  has  been  exercised. 

"  Of  the  Records  which  the  Act  directs  to  be  placed  under  the 
charge  and  superintendence  of  the  Master  of  the  Rolls,  the  following 
classes  have  been  transferred  into  his  custody,  all  the  accruing  Re- 
cords of  the  Courts  of  Common  Law  having  been  transferred,  up 
to  Michaelmas  Term  1822,  together  with  some  of  later  periods 
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which  have  been  received   into  his  Lordship's  custody  upon  the 
application  of  the  functionaries  having  authority  over  the  same. 

Nature  or  Title  of  Records. 
The  Records  of  the  Court  of  Queen's  Bench,  now  or  heretofore 
in  the  Rolls  House. 

The  Masters'  Office. 
The  Crown  Office. 
The  Records  of  the  Court  of  Common  Pleas,  now  or  heretofore 
in  the  Carlton  Ride. 

The  Masters'  Offices. 
The  Registrars*  Offices. 

The  House  or  Repository,  No.  3,  Whitehall  Yard. 
The  Records  of  the  Plea  or  Common  Law  side  of  the  Court  of 
Exchequer,  now  or  heretofore  in  the  Masters*  Offices. 
The  House  or  Repository,  No.  S,  Whitehall  Yard. 
The  Records  of  the  Equity  and  Crown  sides  of  the  Court  of 
Exchequer,  and  all  other  Revenue  and  other  Records  of  the 
Queen's  Majesty's  Remembrancer  in  her  said  Court,  now  or 
heretofore  in  the  Carlton  Ride. 
The  Augmentation  Office. 
The  Stone  Tower,  Westminster  Hall. 
The  Vaults,  Rooms  and  other  premises  of  the  late  Lord 
Treasurer*s  Remembrancers  and  Pipe  Offices,  Somerset 
House. 
The  Records  of  the  Treasury  of  the  Court  of  Exchequer,  and 
other  Records  of  the  Common  Law  Courts,  &c.  deposited  in 
the  Chapter  House,  Westminster. 
'     The  Pell  Records  and  other  Records  of  the  Receipt  of  the  Ex- 
chequer deposited  in  the  late  Pell  Office,  and  afterwards  in 
the  custody  of  the  Comptroller-General  of  the  Exchequer. 
The  Records  of  the  Court  of  Chancery,  and  all  other  Records 

deposited  in  the  Tower  of  London. 
The  Records  of  the  Court  of  Chancery  deposited  in  the  Rolls 

Chapel. 
The  Records  of  the  First  Fruits  and  Tenths,  late  in  the  pos- 
session of  Queen  Ann's  Bounty. 

"  By  these  proceedings,  all  the  Records  in  the  metropolis,  within 
the  purview  and  scope  of  the  Act,  have  been  reduced  into  possession 
under  the  same  Act,  with  the  exception  of  the  following  classes, 
respecting  which  it  will  be  expedient,  for  certain  reasons,  to  post- 
pone proceedings,  viz. — 

1.  The  Records  of  the  Office  of  the  Land  Revenue  and  En- 
rolments. 
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ft.  The  Records  in  the  Petty  Bag  and  Crown  OflSces  of  the 

Court  of  Chancery. 
3,  4.  The  Records  of  the  Marshalsea  and  Palace  Courts,  and 

the  Records  of  the  Admiralty."  ^ 

It  is  to  be  regretted  that  the  Land  Revenue  Records  and 
those  of  the  Petty  Bag  Office  should  still  remain  exceptions 
to  the  new  system.  In  the  first  office,  the  great  bulk  of  its 
Records  actually  fill  up  hiatuses  in  Records  of  the  late  Court 
of  Augmentations,  and  the  searching  public  are  compelled  to 
oscillate  between  the  Land  Revenue  Office  and  the  Carlton 
Ride  for  the  same  Record,  if  it  happened  to  extend  over  two 
difierent  years.  Indeed,  the  inconvenience  may  happen  to 
be  realized  thus  :  first,  to  apply  it  Carlton  Ride,  then  to  the 
Land  Revenue  Office,  and  then  to  return  to  Carlton  Ride ;  for 
many  of  the  Records  are  under  the  roof  of  that  building, 
though  in  a  difierent  charge. 

Having  taken  legal  possession  of  the  records  above  enume- 
rated, the  next  proceeding  was  to  bring  the  same  classes  of 
records  as  far  as  practicable  together,  and  also  to  merge  smaller 
Record  Offices  into  the  larger  ones.  Since  the  beginning  of 
the  new  system,  two  offices  in  Whitehall  Yard ;  the  Augmen- 
tation Office,  opposite  St.  Margaret's  Church ;  the  Alienation 
Office  in  the  Temple ;  the  vaults  in  Somerset  House,  filled 
with  the  records  of  the  Pipe  and  Lord  Treasurer's  Remem- 
brancer, and  the  First  Fruits  and  Tenths  Office,  as  Record 
Offices,  have  been  suppressed.  The  Chapter  House  of  West-  • 
minster  Abbey,  too,  is  being  gradually  emptied  of  its  contents, 
and  the  Deputy  Keeper  '^  trusts  that  the  Metropolitan  Re- 
cords (with  certain  exceptions)  will  be  brought  together  in  the 
Rolls  House  and  Chapel,  the  Tower  and  the  Carlton  Ride,  and 
all  the  officers  and  workmen  of  the  establishment  located  in 
these  three  several  Repositories.'*  When  this  is  done,  he  thinks 
**  the  system  of  the  service  will  have  been  brought  to  as  defi- 
nite a  state  as  is  practicable,  until  the  final  consolidation  of  the 
establishment  and  of  the  Record  sin  the  General  Repository."^ 

It  being  found  that  a  very  great  amount  of  vacant  space 
was  available  at  Carlton  Ride,  to  be  obtained  partly  by  an 
improved  arrangement  of  the  records  already  deposited  in  it, 

*  Fourth  Report  of  Deputy -Keeper,  p.  28, 29. 
■  Fourth  Report,  p.  38. 
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and  partly  by  the  removal  of  some  old  stores  belonging  to  her 
Majesty,  that  branch  office  was  selected  as  the  office  best 
suited  for  effecting  both  the  consolidation  of  records  of  the 
same  class  and  the  suppression  of  the  smaller  offices ;  accord- 
ingly into  Carlton  Ride  the  following  removals  and  consoli- 
dations have  taken  place. 

Records  of  the  Court  of  Exchequer. 
The  whole  of  the  records  of  the  offices  of  the  Queen's  Re- 
membrancer,  both  on  the  Equity  and  Revenue  sides,  excepting 
certain  Revenue  Records  after  the  year  1822,  which  are  to  be 
found  in  the  Queen's  Remembrancer's  new  office  in  Duke 
Street,  Westminster,  and  some  few  ancient  records  at  the 
"  Stone  Tower"  of  Westminster  Hall,  in  the  charge  of  Mr. 
Hunter,  and  which  are  brought  to  Carlton  Ride  when  required 
for  consolidation.  The  great  bulk  of  these  records  are  now 
readily  consultable.  The  exceptions  consist  of  certain  styled 
"  Miscellaneous,"  *  and  some  few  outlying  portions  of  the 
equity  proceedings. 

The  whole  of  the  records  of  the  late  offices  of  the  Pipe  and 
Lord  Treasurer's  Remembrancer,  recently  transferred  from  the 
gloomy  vaults  in  Somerset  House,  famous  for  their  generation 
of  stalagmites  and  stalactites,  and  rheumatism.  Excepting  the 
Great  Roll  of  the  Pipe,  the  Originalia,  and  Memoranda  Rolls 
of  the  Lord  Treasurer's  Remembrancer,  the  records  of  these 
offices  are  very  imperfectly  known,  and  we  understand  that 
though  the  sortation  of  them  is  proceeding,  it  will  be  some 
considerable  time  before  the  whole  are  placed  in  a  consultable 
state  of  arrangement. 

All  the  Records  of  the  Exchequer  of  Pleas  before  1822, 
consolidated  into  Carlton  Ride,  from  the  remnant  of  the  Old 
Westminster  Palace  in  Whitehall  Yard,  and  the  master's 
offices  in  Lincoln's  Inn  Old  Square.  All  have  been  rendered 
perfectly  consultable. 

The  Records  before  1822,  of  the  Office  of  the  First  Fruits 
and  Tenths  brought  from  Queen  Ann's  Bounty  Office  in 
Dean's  Yard,  Westminster.  A  better  arrangement  of  these  is 
stated  to  be  in  progress. 

All  the  Records  of  the  Augmentation  Office  removed  from 

1  These  however  are  partially  accessible. 


384  Progress  of  the  New  Record  System. 

the  repository  above  the  Rolls  Court,  opposite  St.  Margaret's 
Church,  which  are  known  and  consultable.  ^ 

Records  of  the  Court  of  Common  Pleas. 
All  the  records  of  this  Court  before  1822,  brought  together 
from  the  Tower,  the  Chapter  House,  Serjeant's  Inn,  and 
Whitehall  Yard,  except  certain  inconsultable  files  of  writs, 
which  at  the  present  remain  in  the  Chapter  House.  All  the 
Records  relating  to  Fines  and  Recoveries,  including  those  of 
the  abolished  King's  Silver,  and  Alienation  Offices,  except  those 
portions  of  Fines  called  the  "  Notes  of  Fines,"  which,  being 
almost  duplicates  totidem  verbis  of  the  Feet  of  Fines,  for  se- 
curity's sake  have  been  located  in  the  Chapter  House.  All 
the  Common  Pleas  records  in  Carlton  Ride  are  in  good  order 
and  of  ready  access. 

Records  of  the  Court  of  QueerCs  Bench. 
The  judgment  rolls  and  all  the  interlocutory  proceedings, 
declarations,  affidavits,  &c.,  before  1822,  have  been  brought  to 
Carlton  Ride  from  the  Rolls  House,  Chapter  House,  and 
several  offices  in  the  Temple  and  at  Westminster.  Excepting 
the  judgment  rolls,  and  referential  indexes  which  are  readily 
'consultable,  these  records  may  be  said  to  be  undergoing  re- 
arrangement. 

The  Pell  Records  have  been  all  consolidated  in  the  Rolls 
House,  having  been  removed  from  the  Chapter  House  and  the 
office  in  Whitehall  Yard. 

The  contents  of  the  Record  Offices  at  the  Rolls  Chapel  and 
the  Tower  remain  almost  essentially  without  alteration,  except- 
ing that  some  addition  has  been  made  to  the  admiralty  pro- 
ceedings at  the  Tower.  The  Chapter  House,  as  we  have  seen, 
has  been  stripped  of  all  its  most  important  contents;  for,  in 
addition  to  the  transfers  of  Common  Pleas  and  Queen's  Bench 

>  This  appears  to  have  been  a  very  important  removal  for  the  sake  of  improved 
security,  and  the  remonstraoce  of  Mr.  Hunter,  the  assistant  keeper,  seems  to  have 
effected  its  purpose.  He  says,  "  the  frequent  accidents  arising  from  the  new  mode  of 
warming  apartments  cannot  but  excite  some  alarm  in  the  minds  of  persons  who 
have  the  charge  of  valuable  property  of  so  peculiar  a  kind,  that  if  once  destroyed, 
it  cannot  by  any  means  whatever  be  restored ;  when  it  is  considered  that  they  are 
placed  in  a  building,  part  of  which  is  warmed  by  flues  of  the  kind  spoken  of,  and 
where  there  are  also  many  fires  used  for  ordiuary  purposes  by  the  people  who 
inhabit  it."     App.  1,  to  Third  Report  of  Deputy  Keeper,  p.  13. 
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documents,  the  Rolls  of  the  Curia  Regis  and  Assize  Rolls 
have  been  removed  to  Carlton  Ride.  Doomsday  Book  is  still 
kept  there,  and  so  are  the  proceedings  of  the  Star  Chamber 
and  court  of  wards  and  liveries.  These,  with  the  notes  of 
fines  posterior  to  Henry  VIII.  constitute  at  the  present  time 
the  main  contents  of  the  Chapter  House. 

.  • 

Excepting  from  a  few  individuals  who  fattened  upon  the 
abuses  of  the  old  system,  we  believe  that  the  Record  changes 
have  given  unqualified  satisfaction  to  the  public:^  We  our- 
selves heard  the  Record  agent  of  the  largest  practice — a 
gentleman  of  great  intelligence — declare  that  the  new  system 
has  substituted  comfort  for  discomfort,  speed  for  slowness, 
economy  for  extravagance  amounting  oftentimes  to  absolute 
prohibition.  He  said  that  he  now  transacted  his  business 
in  half  the  time  and  at  half  the  cost.  But  the  receipt 
of  fees  is  strong  evidence  of  the  increased  and  increasing 
use  of  the  public  records,  and  therefore  of  the  increased  popu- 
larity of  the  new  system.  At  the  Rolls  Chapel  (the  office  of 
the  greatest  public  business),  the  reduction  in  the  fees,  which 
in  some  cases  were  absolutely  prohibitory,  was  very  great. 
The  reduction,  compared  with  the  present  rates,  may  be  stated 
to  have  been  on  the  average  in  the  proportion  of  not  less  than 
five  to  one,  or  400  per  cent.  The  annual  receipts,  however, 
under  the  new  system,  have  not  been  reduced  in  anything  like 
the  same  proportion.  They  are  now  about  two-fifths  of  their 
former  amount.  The  following  is  a  comparison  of  a  yearly 
average  of  the  business  on  three  years  under  the  old  system 
with  the  business  for  the  year  1842  under  the  new  at  the 
Rolls  House. 

I  We*are  informed  that  the  system  of  officially  authenticating  copies  is  es{)ecially 
disliked.  A  solicitor  may  now  have  a  copy  officially  attested  by  the  Public  Record 
Office,  at  the  rate  of  1  j.  pei  folio  of  96  words,  which  thereby  becomes  of  the  same 
validity  as  the  original  record  would  be  in  all  courts.  By  this  means  the  necessity 
of  employing  an  agent  to  prove  ihe  authenticity  is  removed.  It  was  not  to  be  ex- 
pected that  a  profitable  source  of  employment  would  be  surrendered  without  a 
struggle,  and  all  sorts  of  shifts  are  made  to  evade  having  the  copies,  and  to  dis- 
credit their  validity.  The  solicitor  who  seeks  to  do  his  client  justice,  and  spare 
him  unnecessary  cost,  will  do  well  to  look  sharply  to  this  point.  There  cannot  be  s^ 
doubt  that  the  costs  of  the  Record  agents  in  such  a  case  would  be  disallowed, 
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Searches. 
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The  following  is  a  summary  of  the  public  business  of  all  the 
offices  under  the  new  system  since  its  commencement  : 
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Se.rcl.e.^';jf^;;Copie..!^f^;^ 
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58     44 
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13 
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29 
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The  increasing  amount  of  fees — an  increase  of  about  60  per 
cent,  on  periods  of  nine  months  in  the  years  1841  and  1842 
— must  be  attributed,  we  think,  chiefly  to  the  increased  quan- 
tity of  records  brought  within  the  custody  of  the  Master  of 
the  Rolls.  What  amount,  indeed,  of  the  increase  may  be 
justly  assigned  to  the  increased  facilities  of  search,  cannot  be 
determined  with  any  certainty.  Some  may  doubtless  be  as- 
signed to  this  cause.  It  is  well  known  that  many  a  search 
is  now  prosecuted  in  consequence  of  the  mere  conveniency  of 
access  to  the  document.  And  it  must  be  obvious  that  in  such 
a  case  as  the  search  for  a  judgment,  if  it  were  not  found  en- 
rolled in  the  Common  Pleas,  the  searcher  would  not  omit  to 
search  the  dockets  of  the  Queen's  Bench  or  Exchequer  of 
Pleas,  provided  they  were  at  hand.  We  have  understood  that 
this  indeed  has  been  the  practical  effect  at  the  Carlton  Ride, 
to  which  the  judgment  rolls  of  the  three  Courts  have  been 
brought,  and  that  the  searchers  in  the  Dockets  of  the  Ex- 
chequer of  Pleas  have  been  three-folded,  solely  because  they 
are  there  rather  than  a  quarter  of  a  mile  distant  across  St. 
James's  Park.  It  is  but  a  year  or  two  since,  that  a  search  for 
a  judgment  in  the  three  Courts  might  have  imposed  upon  the 
inquirer,  at  least,  six  joumies  to  as  many  different  parts  of 

«       1  Fourth  Report,  p.  41. 
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the  town :  to  Lincoln's  Inn  Old  Square  and  Whitehall  Yard 
for  the  Exchequer  of  Pleas ;  to  Serjeant's  Inn  or  Carlton  Ride 
for  the  Common  Pleas ;  to  Chancery  Lane  and  the  Temple  for 
the  Queen's  Bench.  Besides  the  journies,  there  was  all  the  risk 
of  non-attendance,  for  even  where  attendance  ivas  given,  its 
period  was  usually  most  uncertain.  After  tedious  and  patient 
toil  in  threading  a  labyrinth  of  courts  and  alleys,  you  by 
chance  came  to  a  rough  black  door  on  which  the  various 
tickets  of  "gone," — "  return  directly,"  &c,  were  eternally  sus- 
pended,— or  you  were  informed  that  the  record  keeper's  pri- 
vate residence  was  some  miles  off  in  an  unknown  region. 
But  the  vexation  of  all  this  is  abolished,  and  you  may  now  for 
a  shilling  spend  a  whole  week,  if  necessary,  in  examining 
every  docket  book  of  every  Court  without  removing  from  your 
seat.  The  amount  of  fees  will  never  be  a  safe  index,. however, 
of  the  popularity  or  utility  of  the  new  system  ;  for  though  the 
tendency  of  the  system  itself  is  to  promote  an  increase  of 
business,  the  alterations  in  the  law  is  a  much  more  prepon- 
derating cause  of  decrease. 

We  do  not  purpose  on  the  present  occasion  to  investigate 
further  the  effects  of  the  new  system,  as  shown  in  the  state  of 
the  records  themselves.  It  would  obviously  be  unfair  after 
so  short  a  trial  to  do  so,  but  we  may  reasonably  infer  from  the 
extensive  employment  of  numerous  workmen,  and  the  general 
results  as  they  are  stated  in  the  reports  of  the  several  assistant 
keepers,  that  efforts  systematic  and  extensive  are  being  made 
in  the  direction  of  the  greatest  importance  in  the  first  instance, 
namely,  to  use  the  words  of  the  deputy  keeper,  "  in  fully  and 
clearly  ascertaining  the  contents  of  the  repositories." 

We  shall  therefore  best  employ  the  remainder  of  our 
space  in  showing  how  at  present  stands  the  question  of  the 
erection  of  a  general  Public  Record  OflSce,  which  is,  in  fact, 
the  key-stone  of  all  permanent  reformation  in  the  system. 
We  regret  that,  although  all  the  authorities  are  agreed  in  its 
great  importance,  they  seem  to  be  unable  to  agree  upon  the 
site  to  be  adopted. 

Upon  this  question  a  correspondence  has  recently  passed 
between  the  Master  of  the  Rolls  and  the  Secretary  of  the 
Treasuiy,  portions  of  which  we  shall  quote.^ 
»  See  Fourth  Report,  Appendix  I. 
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''  1.  It  does  not  appear  to  me,"  writes  Lord  Langdale^  *'  that  the 
site  of  the  General  Record  Office  ought  to  he  determined  without 
reference  to  the  other  buildings,  which  are  now  'required  for  the 
public  service,  and  the  site  which  may  be  most  eligible  for  them. 

"  It  is  obviously  desirable  that  buildings  which  will  have  to  be 
resorted  to  by  the  same  classes  of  persons  should  be  erected  in  the 
same  vicinity,  and,  if  practicable,  should  be  made  parts  of  one  con* 
nected  whole. 

"  The  other  buildings  which  are  now  wanted  are  new  courts  of 
justice,  and  new  offices  for  the  several  courts  of  law  and  equity, 

"  The  question  whether  new  courts  of  justice  ought  to  be  erected 
in  the  neighbourhood  of  Lincoln's  Inn,  for  the  purpose  of  enabling 
the  judges  to  sit  there  in  term  time,  has  recently  been  made  the 
subject  of  parliamentary  inquiry,  and  I  do  not,  on  this  occasion, 
trouble  their  lordships  with  my  opinion  on  that  question ;  but  as- 
suming that  two  new  courts  for  the  two  new  equity  judges  out  of 
term  must  be  erected  in  the  neighbourhood  of  Lincoln's  Inn,  and 
that  there  is  an  urgent  necessity  for  the  erection  of  new  offices  for 
all  the  courts  of  law  and  equity,  I  beg  leave  to  express  my  opinion 
that  it  is  inexpedient  to  consider  the  buildings  which  may  be  re- 
quired for  the  courts,  for  the  offices,  and  for  the  records,  as  inde- 
pendent buildings,  and  without  reference  to  each  other ;  to  consider 
the  accommodation  required  for  the  courts  without  reference  to  the 
offices ;  the  law  offices  without  reference  to  the  equity  offices ;  or 
the  offices  for  the  business  of  the  courts  of  law  or  equity  without 
reference  to  the  records. 

'*  I  am  persuaded  that  it  would  be  very  convenient,  and  ulti- 
mately a  great  saving  of  expense  to  the  public,  to  establish  the 
Record  Office  in  connection  with,  or  in  the  close  vicinity  of,  the 
law  offices  and  of  the  courts. 

"  I  conceive  that  it  would  be  altogether  impracticable  to  remove 
the  law  offices  from  the  neighbourhood  of  the  inns  of  courts ;  and 
to  the  extent  in  which  the  Records  are  to  be  consulted  for  all  pur- 
poses connected  with  legal  inquiries^  and  the  investigation  of  titles 
to  estates,  dignities,  &c.  it  is  plain  that  convenience  would  be  con- 
sulted by  having  the  Records  near  the  offices  ;  and  if  ultimately  it 
should  be  determined  to  have  the  courts  permanently  established  in 
the  same  vicinity,  the  convenience  would  be  still  more  striking  and 
important.  It  further  appears  to  me  to  be  very  important  that  the 
courts  of  justice,  the  law  offices,  and  the  Record  Office,  should  be 
erected  on  government  property,  and  be  vested  in  her  Majesty. 

*<  When  the  Lord  Chancellor  of  the  day,  instead  qf  holding  his 
CQurt  out  of  term  in  his  private  residence,  obtained  leave  from  thq 
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Society  of  Lincoln's  Inn  to  sit  in  their  dining  hall,  he  took  a  step 
which  I  apprehend  to  have  been  ^equally  convenient  to  himself,  to 
the  profession  of  the  law,  and  to  the  public.  It  has  been  very 
profitable  to  the  society ;  and  I  doubt  not  but  that  all  the  inns  of 
court,  being  sensible  of  the  advantage  of  having  any  public  court  or 
office  within  their  precincts,  will  be  at  all  times  ready  to  afford  ac- 
commodation ;  and,  as  a  temporary  expedient,  it  may  be  justifiable 
for  the  Government  to  borrow  or  hire  the  accommodation  which 
may  be  wanted. 

"  But  considering  the  things  which  are  required,  courts  of  justice, 
offices  without  which  the  courts  of  justice  cannot  perform  their 
functions,  and  a  building  for  the  safe  custody  of  the  Records,  I  own 
that  I  cannot  see  the  propriety  of  making  any  of  them  in  the  least 
degree  dependant  on  inns  of  court  or  individuals  for  their  last  con- 
tinuance ;  I  am,  indeed,  at  a  loss  to  know  why  Government,  having 
property  of  its  own  most  conveniently  situated  for  purposes  so  im- 
portant, should  let  that  property  to  tenants ;  and  having  so  lost  the 
immediate  means  of  supplying  its  own  wants,  should  proceed  to 
hire  other  property  in  the  same  neighbourhood,  and  no  better,  if  so 
conveniently,  applicable  to  the  purposes  required. 

"  I  beg  leave  to  state  my  opinion,  that,  if  there  be  no  decisive 
reason  to  the  contrary,  the  courts,  the  offices,  and  the  Record  repo- 
sitory, ought  all  of  them  to  be  vested  in  the  Crown,  and  be  in  no 
way  dependant  on  any  society  or  persons,  or  subject  to  the  payment 
of  any  rent,  or  the  observance  of  any  covenants  whatever. 

"  And  having  regard  to  all  the  circumstances,  I  submit  to  their 
Lordships  that  the  Rolls  estate^  which  is  now  vested  in  the  Crown, 
affords  the  best  and  most  convenient  site  for  the  Record  Office  and 
for  the  Law  Offices.  If  the  space  be  sufficient,  or  if  adjacent  ground 
can  be  obtained,  the  same  site  would  also  be  the  most  convenient 
for  the  Courts  of  Justice ;  and  there  are  reasons  which  incline  me 
to  think  that  it  would,  on  the  whole,  be  beneficial  to  have  the  Court 
of  the  Master  of  the  Rolls  in  the  building  which  contains  the  Rolls 
and  Records  of  which  he  is  keeper,  whether  the  other  courts  can  or 
cannot  be  accommodated  in  the  same  building  or  in  the  immediate 
vicinity. 

"  The  Victoria  Tower  would  be  a  very  convenient  place  for  the 
deposit  of  the  voluminous  documents  and  papers  belonging  to  the 
two  Houses  of  Parliament ;  it  would,  in  my  opinion, .  be  a  very  in* 
convenient  place  for  the  deposit  of  the  Judicial  Records,  and  the 
various  other  Records  and  Documents  which  are  intended  to  be 
placed  in  the  General  Repository. 

*'  It  therefore  appears  to  me,  and  I  submit  to  their  Lordships,-^ 
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"  That  the  Rolls  estate  affords  the  most  convenient  situation  for 
the  General  Record  OflBce,  for  the  new  offices  for  the  several 
Courts  of  Law  and  Equity,  and  for  the  new  Courts  of  Justice: 

"  That,  for  the  purpose  of  making  the  whole  estate  available  for 
the  purposes  required,  surrenders  of  the  still  existing  leases  ought 
to  be  procured  on  proper  terms : 

"  That,  if  the  whole  estate  should  be  insufficient  for  all  the  pur- 
poses, land,  as  nearly  adjacent  as  may  be,  should  be  obtsdned ;  and 
that  proper  approaches  from  the  neighbouring  thoroughfares  should 
be  procured : 

"  And  that,  whether  all  the  buildings  required  can  be  erected  on 
.  one  plot  of  land  or  not,  it  is  important  to  have  them  near  to  each 
other,  and  to  have  them  erected  on  one  uniform  design. 

"  2.  Witb  respect  to  the  nature  and  extent  of  the  accoramodatioa 
which  should  be  afforded  to  the  Records,  having  regard  to  tbe  pro- 
visions of  the  statute  1  &  2  Victoria,  c.  94,  and  the  various  Re* 
cords.  Documents,  and  State  Papers,  which  may  with  great  advan- 
tage to  the  public  service  be  brought  into  the  General  Repository, 
I  think  that  the  space  required  for  the  reception  and  accommodation 
of  the  Records  has  been  estimated  very  much  below  its  just  amounl ; 
and  even  if  a  more  just  view  had  been  taken  of  the  bulk  of  the  Re- 
cords and  Papers  to  be  accommodated,  it  would  appear  to  me  that 
the  mere  space  (the  number  of  cubical  feet)  now  occupied  by  the 
same  documents,  or  which  would  be  occupied  by  them  upon  such 
improved  arrangements  as  might  be  adopted  af^er  obtaining  a  gene- 
ral repository,  does  not  of  itself  afford  the  means  of  determining 
what  ought  to  be  the  size  of  the  building  in  which  they  are  to  be 
placed. 

"  Adequate  ventilation  and  light,  convenient  access,  and  conve- 
nient means  of  consulting  the  Records,  are  to  be  provided. 

'<  If  it  had  been  considered  that  the  Records  and  Documents 
placed  in  a  well-ordered  repository  ought  to  be  accommodated  no 
worse  than  the  books  in  a  well-ordered  library,  1  think  that  the 
nature,  form,  and  size  of  the  building  would  not  have  been  esti- 
mated merely  with  reference  to  the  space  in  which  the  Records  and 
Documents  are  or  may  be  packed  or  stowed  away. 

"  The  estimate  is  also  defective  :  1.  In  making  no  provision  for 
the  accommodation  of  many  public  documents  and  state  papers, 
from  the  care  of  which  it  might  be  convenient  and  desirable  !o  re- 
lieve some  of  the  public  offices.  2.  In  making  no  provision  for  tbe 
accommodation  of  the  collection  of  printed  books  relating  to  Re- 
cords, which,  if  not  absolutely  necessary,  would  be  at  least  so  use- 
ful, convenient,  and  proper  for  the  information  ^nd  encouragement 
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of  the  officers,  that  it  ought  not  to  he  dispensed  with.  3.  In  pro- 
viding no  accommodation  whatever  for  the  Master  of  the  Rolls.  It 
is  true  that  the  Master  of  the  Rolls  cannot,  consistently  with  his 
other  duties,  give  a  constant  and  uninterrupted  attention  to  the 
business  of  the  Record  Office ;  but  the  business  of  the  office  can- 
not, in  my  opinion,  be  conducted  satisfactorily  either  to  the  public 
or  to  the  Government  without  some  active  attention  and  superin- 
tendence ^on  his  part ;  and  it  is  necessary  that  he  should  be  acces- 
sible and  ready  to  inquire  whenever  it  may  be  thought  that  his  in- 
terference would  be  useful.  In  order  to  the  discharge  of  his  duty, 
some  accommodation  in  the  office  must  be  afforded ;  and  the  provi- 
sion of  such  accommodation  will  not  be  without  its  importance  as  a 
means  of  reminding  him,  the  establishment,  and  the  public,  that  he 
has  a  duty  the  performance  of  which  is  required. 

**  For  these  reasons,  and  urider  these  circumstances,  I  submit  to 
their  Lordships  that  the  extent  of  accommodation  necessary  for  the 
Records  requires  further  consideration. 

"  I  presume  it  to  be  unnecessary  to  urge  upon  their  Lordships 
the  great  importance  of  having  the  General  Repository  for  the  Re- 
cords provided.  Their  Lordships  must  be  aware  that  the  great 
risks  to  which  the  Records  are  exposed,  the  inconveniences  to  which 
the  persons  consulting  them  are  subjected,  and  the  unnecessary  ex- 
pense of  imperfect,  divided,  and  inefficient  management,  must  con- 
tinue until  the  Records  can  be  collected  into  one  fire-proof  and 
proper  repository,  and  be  therein  subjected  to  the  constant  and 
vigilant  superintendence  of  the  Deputy-Keeper." 

The  Secretary  of  the  Treasury,  in  reply  to  the  preceding 
Letter  of  the  Master  of  the  Rolls,  says  : 

"  My  Lords  see  no  reason  to  differ  from  the  opinion  expressed 
by  your  Lordship  that  it  would  be  inexpedient  now  to  make  a  sepa- 
rate provision  for  the  Public  Records,  and  that,  considering  the  site 
and  extent  of  a  building  for  that  object,  it  is  necessary  also  to  decide 
upon  the  locality  of  any  new  Courts  of  Justice  and  new  offices  for 
these  Courts  which  it  may  be  determined  to  erect,  in  order  that  the 
business  of  the  Courts  may  be  transacted^  and  the  Records  pre- 
served in  the  immediate  vicinity  of  the  Courts  themselves  to  which 
they  belong. 

"  My  Lords  further  agree  with  your  Lordship  that  it  would  be 
advisable  that  the  buildings  to  be  erected  for  these  purposes  should 
be  built  oa  land  the  property  of  the  Crown,  and  that  the  public 
should  no  longer  be  dependant  on  private  individuals  or  public 
bodies  for  such  necessary  accommodation^ 
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**  It  is  evident,  however,  that  a  general  combination  in  any  one 
spot  of  all  or  any  number  of  the  Courts  of  Justice,  together  with 
their  respective  offices  and  Depositories  of  Records,  could  not  be 
effected  without  a  very  large  expenditure  of  public  money,  whatever 
might  be  the  site  ultimately  selected  for  that  object. 

"It  must  also  be  borne  in  mind,  that  provision  has  been  made  by 
Parliament  for  retaining  certain  Courts  of  Law,  and  for  preserving 
a  great  quantity  of  public  records,  in  the  building  now  in  progress 
of  erection  for  the  accommodation  of  the  two  Houses  of  Parliament, 
and  that  the  immediate  vicinity  of  those  Law  Courts  which  are 
there  provided  for,  was  one  of  the  motives  which  led  to  the  deter- 
mination of  Parliament  to  continue  their  sittings  on  the  site  of  the 
old  Palace  at  Westminster. 

''  My  Lords  do  not  undervalue  the  objections  which  may  be 
raised  to  the  Victoria  Tower  as  a  Depository  for  Public  Records ; 
but  as  a  very  large  provision  has  been  made  in  that  Tower  and  in 
the  new  Houses  of  Parliament  for  the  reception  of  a  far  larger  mass 
of  Records  than  can  ever  belong  exclusively  to  the  two  Houses,  my 
Lords  do  not  feel  that  they  should  be  justified  in  not  endeavouring 
to  render  available  for  the  purpose  for  which  it  was  intended,  a 
building  which  has  the  advantage  of  affording  the  greatest  possible 
security  against  fire. 

*'  Under  these  circumstances,  and  adverting  more  especially  to 
the  large  expense  to  which  the  public  is  now,  and  must  be  for  some 
time,  annually  subject,  for  the  erection  of  the  buildings  in  Westmin- 
ster^ my  Lords  do  not  think  that  it  would  be  proper  to  undertake 
any  new  legal  buildings  of  great  extent  and  cost  until  they  shall,  by 
the  further  advance  of  the  buildings  now  on  hand,  be  in  a  situation 
to  judge  of  the  precise  extent  of  further  accommodation  which  may 
be  required  for  the  combined  objects  to  which  your  Lordship  has 
adverted. 

"  I  am,  at  the  same  time,  directed  to  acquaint  your  Lordship, 
that  my  Lords  will  deem  it  advisable  to  avail  themselves  of  any 
opportunity  which  may  offer  of  adding  to  the  Rolls  Estate,  or  of 
obtaining  possession  of  the  buildings  on  the  south  side  of  Bridge 
Street,  Westminster,  with  a  view  of  securing  an  adequate  site  in 
both  those  quarters  for  any  buildings  which  it  may  hereafter  be 
necessary  to  erect ;  and  their  Lordships  will  give  the  necessary 
directions  accordingly  to  the  commissioners  of  Woods  and  Forests 
to  omit  no  favourable  opportunity  of  making  such  purchases,  on 
fair  terms,  for  the  public." 

The  question  of  the  erection  of  a  Public  Record  Office 
therefore  nominally  will  stand  in  abeyance,  until  it  is  prac- 
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tically  decided  by  the  erection  of  the  Victoria  Tower ;  unless, 
indeed,  the  Master  of  the  Rolls  should  consent  at  once  to  re- 
ceive the  Victoria  Tower  for  the  purpose.  The  Government 
seem  resolved  to  have  the  Tower,  and  to  do  nothing  else 
towards  building  a  Record  Office  until  the  Tower  is  erected. 
The  chances  therefore  are,  that  the  Tower  will  finally  be 
chosen.  In  this  state  of  the  question,  is  there  not  a  danger 
that,  the  destination  of  the  Tower  remaining  in  some  measure 
undecided,  the  building  will  go  on  without  that  peculiar  adapta- 
tion to  the  uses  of  a  Record  Office,  which  is  obviously  very 
desirable  ?i 

We  see  no  reason  to  alter  the  views  we  have  already  ex- 
pressed as  to  the  adoption  of  this  Tower,  (see  Vol.  24),  and  in 
addition  to  the  reasons  given  for  accepting  this  site,  we  would 
add,  that  the  national  veneration  for  the  Records  would  be 
far  greater  if  they  were  located  in  the  Westminster  Palace, 
than  if  they  were  placed  in  an  office,  as  an  adjunct  to  the 
Courts  of  Law,  in  Lincoln's  Inn  or  Chancery  Lane.  The  use 
of  the  Records  in  the  administration  of  justice  is  only  one  of 
their  uses,  and  though  perhaps  that  use  is  of  the  highest  im- 
portance to  individuals,  it  is  of  the  narrowest  interest  to  the 
public  at  large.  In  viewing  the  venerable  Doomsday  Book, 
one  of  the  last  aspects  in  which  it  interests,  is  its  utility  in 
determining  the  boundaries  of  a  manor,  but  this  would  be  its 
sole  aspect  as  a  legal  document. 

a 

^  There  is  considerable  force  in  the  following  remark  of  the  Deputy  Keeper 
on  the  evils  of  delaying  the  decision.  "  The  need  of  coming  to  a  final  decision,  not 
only  remains  undiminished,  but  becomes  more  urgent  year  by  year.  Tlie  longer 
the  erection  of  a  general  Repository  is  delayed,  the  greater  will  be  the  waste  of 
public  money  in  temporary  fittings  and  arrangements  and  in  precautions  against 
fire,  which,  indispensable  as  they  are  for  the  present  accommodation  and  safety  of 
the  Records,  will  become  useless  when  the  general  Repository  is  completed." 
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ART.  VIII.— THE  ATTORNEY  AND  SOLICITOR'S  ACT. 

1.  The  Attorney  and  Solicitor's  Act,  6  4i  7  Victorue,  cap,  73. 
With  an  Introductory  Analysis^  Notes  and  Index.  By  J. C. 
Symons,  Esq.,  of  the  Middle  ^Temple,  Barrister-at-Law. 

2.  The  Act  &tfil  VictoricBjC.  73  ;  for  Consolidating  and  Amend- 
ing several  of  the  Laws  relating  to  Attorneys  and  Solicitors 
practising  in  England  and  Wales ;  with^  an  Introduction 
and  Analysis  of  the  Act,  and  Copious  Notes,  showing  the 
Effect  of  the  Alterations.  By  Robert  Maugham^  Secretary 
to  the  Incorporated  Law  Society. 

The  preamble  to  the  Attorney  and  Solicitor's  Act,  "  whereas 
the  laws  relating  to  attorneys  and  solicitors  are  numerous  and 
complicated,  and  it  is  expedient  to  consolidate  and  simplify, 
and  to  alter  and  amend  the  same,"  would  lead  a  law  reformer 
of  a  sanguine  disposition  to  expect  changes  worthy  of  such  an 
opening ;  but  on  examining  its  provisions  carefully,  he  would 
discover  no  such  great  changes  after  all.  Since,  however,  it  has 
excited  considerable  interest  in  the  most  numerous  branch  of 
the  profession,  we  will  briefly  call  attention  to  the  principal 
changes  which  it  effects. 

Before  observing  upon  these,  we  shall  direct  a  few  words 
to  the  two  works  at  the  head  of  this  article.  The  expectations 
created  by  the  announcement,  and  the  long  time  consumed 
in  the  preparation  of  the  act,  induced  us  to  think  that  a  great 
many  works  upon  it  would  issue  from  the  press  as  soon  as  it 
had  received  the  royal  assent.  But,  from  some  cause  or  other, 
Mr.  Maugham's  and  Mr.Symons's  are  the  only  works  which  it 
has  as  yet  produced.  Of  both  of  these  we  are  compelled  to  say 
that  they  appear  to  have  been  tnade  up  in  too  great  a  hurry. 
Mr.  Maugham's  work,  good  as  far  as  it  goes,  is  little  more 
than  an  analysis  of  the  act,  with  a  few  general  notes,  pointing 
out  some  of  the  effects  of  the  recent  alterations.  Mr.  Symons's 
plan  is  not  quite  so  limited.  He  has  analyzed  the  Act,  pointed 
out  the  alterations,  and  quoted  decisions  upon  the  former  state 
of  the  law,  besides  giving  some  forms  and  directions  which 
may  be  useful  to  clerks  in  seeking  admission.  We  shall  quote 
from  and  comment  on  both,  as  opportunity  or  necessity  may 
suggest  or  require. 

One  useful  feature  of  this  Act  is,  that  it  repeals  thirty-two 
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Acts^  and  embodies  in  a  few  clauses  all  the  provisions  in  them 
which  it  was  thought  desirable  to  preserve.  This  is  a  great 
advantage,  as  we  thus  find  compressed  into  a  few  pages  what 
we  should  otherwise  have  to  seek  through  several  volumes  of 
the  statutes  at  large.  These  repealed  statutes  are  contained 
in  the  first  part  of  the  first  schedule,  and  are  thus  classified  by 
Mr.  Maugham : 

**  1.  Of  the  acts  which  regulate  attorneys — their  qualijication,  pri' 
vileges,  and  lialnUiies — the  following  are  repealed,  and,  to  a  certain 
extent,  re-enacted : 

15  Edw.  2,  c.  1.  I  &  2  W.  4,  c.  56. 

4  Hen.  4,  c.  18.  5  &  6  W.  4,  c.  11. 

33  Hen.  6,  c.  7.  6  &  7  W;  4,  c.  7. 

3  James  1,  c.  7.  1  Vict.  c.  56. 

2  Geo.  2,  c.  23.  1  &  2  Vict.  c.  45. 

6  Geo,  2,  c.  27.  7  W.  4,  c.  12. 

12  Geo.  2,  c.  13.  1  Vict.  c.  16. 

22  Geo.  2,  c.  46.  2  &  3  Vict.  c.  33. 

23  Geo.  2,  c.  26.  3  Vict.  c.  16. 
30  Geo.  3,  c.  19.  4  Vict.  c.  11. 

1  &  2  Geo.  4,  c.  48.  5  Vict.  sess.  2,  c.  10. 

3  Geo.  4,  c.  16.  6  Vict.  c.  9. 

'*  3.  The  following  statutes,  containing  restrictions  on  attorneys 
and  solicitors,  are  repealed  and  not  renewed  : 

4  Hen.  4,  c.  19,  by  which  no  officer  of  a  lord  of  a  franchise 
can  be  an  attorney. 

1  Hen.  5,  c.  4,  providing  that  no  undersherifF  shall  be  an 

attorney  during  the  time  he  is  in  office. 
33  Hen.  6,  c.  7,  limiting  the  number  of  attorneys  in  Nor- 
folk, Suffolk^  and  Norwich. 
"  One,  however,  of  the  restricting  statutes  is  re-enacted ;  viz. : 

5  Geo.  2,  c.  18— incapacitating  attorneys  and  solicitors  from 
being  justices  of  the  peace,  except  in  chartered  places. 

"  4.  The  old  enactments  relating  to  filing  retainers  or  warrants  of 
attorney  to  prosecute  or  defend,  are  also  repealed  and  not  re-enacted. 
The  practice  of  filing  warrants  of  attorney  was  in  fact  abolished  by 
the  rule  of  Court  of  Hilary  Term,  1834,  under  the  authority  of 
3&4  Will.IV.c.  42,  s.l. 

18  Hen.  6,  c.  9.  18  Eliz.  c.  14,  s.  3. 

32  Hen.  8,  c.  30.  4  &  5  Anne,  c.  16." 

The  second  part  of  the  schedule  contains  as  singular  an 
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instance  of  unnecessary  precaution  as  any  specimen  of  modern 
legislation  that  we  ever  looked  into,  being  neither  more  nor 
less  than  a  list  of  some  of  the  acts  which  this  statute  does  not 
repeal^  while,  so  far  from  there  being  anything  in  the  rest  of  it 
to  lead  any  one  to  suppose  they  were  repealed^  portions  of  a 
great  number  of  them^  which  in  this  second  part  of  the  sche- 
dule is  so  declared  unrepealed,  are  expressly  preserved  from 
repeal  in  the  first  part  of  the  schedule,  which  repeals  the  other 
portions.  The  first  clause  of  the  Act  repeals  and  saves  the 
several  statutes  mentioned  in  the  first  and  second  parts  of  this 
schedule  respectively. 

The  length  of  service,  three  years  for  graduates  of  Oxford, 
Cambridge,  Dublin,  London,  or  Durham,  and  five  years  for 
those  who  are  not  graduates,  and  the  mode  of  service  with 
barristers,  pleaders,  and  town  agents,  remain  the  same  as 
before  (ss.  3,  6,  7),  except  that  graduates  may  now  serve  one 
year  with  the  London  agent.  Mr.  Symons  suggests  (p.  2), 
that  clerks  to  attornies  or  solicitors  of  the  Palatine  Courts  of 
Lancaster  and  Durham  must,  though  they  are  graduates, 
serve  five  years.  But  this  is  a  forced  construction  which  the 
act  will  not  bear,  or  which  will  be  easily  obviated  in  practice. 
The  mode  of  service  seems  to  be  made  a  little  more  stringent 
than  it  was  before,  for  the  12th  section  enacts, 

"  That  every  person  who  now  is,  or  hereafter  shall  be  bound  by 
contract  in  writing  to  serve  as  a  clerk  to  any  attorney  or  solicitor 
shall,  during  the  whole  time  and  term  of  service  to  He  specified  in 
such  contract,  continue  and  be  actually  employed  by  such  attorney 
or  solicitor  in  his  proper  business,  practice,  or  employment  of  an 
atorney  or  solicitor,  save  only  and  except  in  the  cases  hereinbefore 
mentioned.'* 

Whether  this  clause,  the  language  of  which  is  almost  iden* 
tical  with  that  of  the  former  statute,  (see  re  Taylor,  4  B.  &  C, 
344),  will  overrule  the  case  of  Ex  parte  Blunt  (2  W.  Bl.  764), 
—where  it  was  held,  that  a  clerk  may  w^ork  for  wages  with 
another  attorney  after  he  has  performed  the  business  of  the 
attorney  to  whom  he  is  bound,  and  Ex  parte  Llewellyn  (2 
Dowl.  N.  S.  701),  where  it  was  held,  that  a  clerk  may  accept 
the  office  of  auditor  of  a  poor-law  union,  and  perform  the 
duties  after  the  close  of  business  hours  as  extra  labour, — it 
would  be  useless  now  to  consider,  as  almost  everything  con- 
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nected  with  the  admission  of  attornies  will  depend  very  much 
on  the  discretion  of  the  judges. 

By  the  2  Geo.  II.  c.  23,  s.  16,  no  attorney  or  solicitor  could 
have  more  than  two  clerks  at  one  time,  or  by  22  Geo.  II.  c.46, 
s.  7,  take  or  retain  a  clerk  after  leaving  off  practice,  or  by 
Reg.  Trin.  31  Geo.  III.  while  he  should  be  retained  as  a  writer 
or  clerk  by  any  other  attorney  or  solicitor,  and  service  by 
any  clerk  under  articles  to  an  attorney  or  solicitor  for  and 
during  any  part  of  the  time  that  such  attorney  or  solicitor 
should  be  so  employed  as  writer  or  clerk  by  any  other  attorney 
or  solicitor,  was  not  to  be  deemed  or  accounted  good  service 
under  such  articles.  These  three  provisions  are  embodied  in 
the  4th  section  of  the  present  statute,  without  any  material 
subtraction,  addition  or  alteration.  For  a  violation  of  the 
two  first  prohibitions  there  neither  was  nor  is  a  penalty  pro- 
vided ;  from  which  it  may  be  inferred,  that  service  in  either 
of  those  cases  would  not  be  liable  prima  facie  to  be  deemed 
not  good  semce.  It  is  clear  that,  as  the  language  of  the  pre- 
sent statute  is  the  same  as  that  of  the  2  Geo.  II.  c.  23,  s.  15, 
and  it  was  held  under  this  that  if  attornies  are  in  partnership 
each  may  have  two  clerks,  Ex  parte  Bailey,  9  B.  &  C.  691, 
the  same  rule  will  prevail  under  the  present  act. 

The  fifth  section  is  extremely  stringent.  It  provides,  that 
if  the  attorney  or  solicitor  become  bankrupt,  take  the  benefit 
of  the  Insolvent  Act,  or  "  be  imprisoned  for  debt,  and  remain 
in  prison  for  twenty-one  days,"  any  Court  in  which  he  has 
been  admitted  may,  upon  the  application  of  the  clerk,  direct  the 
articles  ^'  to  be  discharged,  or  assigned  to  such  person  upon 
such  terms  and  in  such  manner  as  the  said  Court  shall  think 
fit."  If  the  master  die  or  leave  off  practice,  or  the  contract 
be  discharged  by  mutual  consent  or  by  rule  of  Court,  the 
clerk  may  be  bound  to  another  attorney  or  solicitor,  and  serve 
the  residue  of  the  term  with  him  (s.  13). 

There  is  some  alteration  with  regard  to  the  time  and  mode 
of  registering  the  execution  of  the  contract.  When  a  clerk  is 
bound,  the  master  shall  within  six  months  make  and  swear, 
or  cause  to  be  made  and  sworn,  an  afiidavit  of  his  own  due 
admission  and  of  the  actual  execution  of  the  contract  by  him- 
self and  the  clerk  ;  which  affidavit  shall  specify  his  own  and 
the  clerk's  name,  and  their  places  of  s^bode,  ar^d  the  day  of 
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the  actual  execution  of  the  contract,  and  shall  be  filed  within 
six  months  (not  three,  as  heretofore,  under  22  Geo.  11.  c.  46, 
s.  34)  next  after  the  execution  of  the  contract  with  and  by  the 
proper  officer,  who  shall  thereupon  enrol  and  register  the 
contract,  and  sign  a  memorandum  of  the  day  of  filing  the 
affidavit,  upon  the  affidavit  and  upon  the  contract  (s.  8);  and 
if  not  filed  within  six  months,  the  service  shall  reckon  from 
the  filing,  unless  a  Court  shall  otherwise  order  (s.  9) ;  and  till 
it  is  produced  so  marked  as  aforesaid  to  the  judge  or  Court 
to  whom  the  clerk  shall  apply  for  admission,  he  cannot  be 
admitted  unless  the  Court  or  judge  think  fit  to  dispense  with 
the  production  (s.  10).  The  officers  for  filing  the  affidavits 
are,  at  law — the  Masters  of  the  Bench,  Pleas,  and  Exchequer, 
the  chief  clerk  of  the  duchy  chamber  of  Lancaster,  at  West- 
minster, the  prothonotaries  of  the  courts  of  the  counties  Pala* 
tine  of  Lancaster  and  Durham,  or  the  deputies  of  the  latter, 
or  such  others  as  the  three  chiefs  may  appoint ;  in  Equity— 
the  senior  clerk  of  the  Petty  Bag  Office,  the  chief  clerk  of 
duchy  chambers  of  Lancaster  or  their  deputies,  and  the  regis- 
trars of  the  respective  equity  courts  of  Lancaster  and  Durham, 
or  such  others  as  the  Master  of  the  Rolls  may  appoint.  These 
officers  are  to  keep  a  book  each,  wherein  shall  be  entered  the 
substance  of  every  affidavit, specifying  names,  dates,  &c.  which 
book  shall  be  open  to  public  inspection  during  office  hours, 
without  fee  or  reward  (s.  20). 

The  principal  alteration  with  regard  to  the  examination  is^ 
that  it  is  not  to  be  confined  to  fitness  and  capacity,  but  to  be 
also  "  touching  the  articles  and  service."  The  judges  of  the 
common  law  courts  are  to  examine,  or  appoint  examiners  for 
attornies  (ss.  16,  16) ;  the  Master  of  the  Rolls  is  to  examine, 
or  to  appoint  examiners  for  solicitors  (s.  17);  or  both  may 
jointly  appoint  examiners,  and  make  rules  and  regulations  for 
conducting  the  examinations  of  persons  applying  to  be  ad- 
mitted as  attornies  or  solicitors.  If  the  clerk  pass  the  exa- 
mination, "  the  Master  of  the  Rolls,  as  to  the  Court  of 
Chancery,  and  one  of  the  judges  as  to  the  said  courts  of  law 
at  Westminster,  shall,  and  he  is  hereby  authorized  to  admi- 
nister, or  cause  to  be  administered  to  such  person,  the  oath 
hereinafter  directed  to  be  taken  by  solicitors  and  attornies,  in 
addition  to  the  oath  of  allegiance,  and  after  such  oaths  taken 
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to  cause  him  to  be  admitted  an  attorney  and  solicitor,  and  his 
name  to  be  enrolled/'  &c.  8cc.  The  oath  alluded  to  is  merely 
the  former  one^  as  to  demeaning  one^s  self  truly  and  honestly 
in  the  profession,  according  to  the  best  of  his  skill  and  know- 
ledge (s.  19).  After  admission,  the  several  officers  for  filing 
the  affidavits  in  the  law  and  equity  courts  respectively  are  to 
enrol  the  name  of  the  attorney  or  solicitor  respectively,  in 
alphabetical  order,  with  the  date  of  admission,  in  a  book  to 
be  kept  for  the  purpose,  and  open  gratuitously  to  public  in- 
spection (s.  20). 

In  the  provisions  with  regard  to  the  oaths  to  be  taken  pre- 
vious to  admission,  there  seems  to  be  a  want  of  definiteness 
which  may  lead  to  penal  actions  against  parties  not  taking  oaths 
enough.  From  the  wording  of  the  clause  it  would  seem  that 
attomies  and  solicitors  need  take  only  the  oaths  of  allegiance 
and  good  conduct;  but  as  there  is  no  express  provision  that 
they  need  not  take  any  other  oaths,  it  may  be  supposed  that 
they  will  be  liable  to  prosecution  if  they  do  not  take  the  anti- 
Popery  oaths  or  the  Roman  Catholic  oath.^  Perhaps  the 
clause,  as  it  now  stands,  will  receive  the  same  construction  as 
the  analogous  clause  in  the  Reform  Act ;  which  provided  that 
electors  should  be  allowed  to  vote  on  answering  the  three 
questions  at  the  poll,  and  was  therefore  held  to  dispense  with 
the  necessity  of  taking  the  oaths  required  by  the  relief  act  or 
the  statutes  for  preventing  the  growth  of  Popery.  However, 
this  should  not  lull  parties  into  possibly  a  false  security,  as 
the  decisions  on  the  Reform  Act  have  been  by  committees  of 
the  House  of  Commons,  and  simply  on  the  question  whether 
the  vote  was  good  or  bad — and  the  result  might  be  different 
if  an  action  or  prosecution  were  instituted  for  the  penalties 
incurred  by  not  taking  the  oaths  in  time.  We  should  say, 
under  all  the  circumstances,  that  those  who  wish  to  be  safe 
should  take  all  the  oaths  required  by  the  other  existing  sta- 
tutes. The  whole  provision  seems  very  clumsy;  if  the  object 
were  to  dispense  with  the  necessity  of  taking  the  other  oaths, 
this  ought  to  have  been  distinctly  stated. 

The  28th  section  very  supererogatorily  provides,  that  no 

^  We  know  no  more  ludicrous  or  reprehensible  ceremony  than  the  taking  of  these 
oaths,  as  any  one  who  has  attended  in  the  Bail  Court  during  the  adminiitering  of 
them  will  agree. 
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person  who  shall  have  duly  served  his  clerkship  shall  be  dis- 
qualified for  admission^  or  be  liable  to  be  struck  off  the  roll  if 
admitted,  in  consequence  of  the  master  "  having  been  after 
such  service  struck  off  the  roll." 

One  great  improvement  is,  "  that  no  person  who  has  been 
admitted  and  inroUed  shall  be  liable  to  be  struck  off  the  roll 
for  or  on  account  of  any  defect  in  the  articles  of  clerkship,  or 
in  the  registry  thereof,  or  in  his  service  under  such  articles,  or 
in  his  admission  and  inrolment,  unless  the  application  fqr 
striking  him  oft'  the  roll  be  made  within  twelve  months  from 
the  time  of  his  admission  and  inrolment ;  provided  that  such 
articles,  registration,  service,  admission,  or  {sic)  inrolment  be 
without  fmud,"  s.  29.  This  is  one  of  the  most  valuable  im- 
provements in  the  entire  act.  We  suppose  the  Courts  will 
contrive  to  translate  the  or  into  and. 

Another  very  great  improvement  is,  that  the  Law  Society 
are  made  a  general  registrar  of  attornies  and  solicitors^  whose 
duty  it  shall  be  ^'  to  keep  an  alphabetical  roll  of  all  attornies 
and  solicitors,  and  to  issue  certificates  of  persons  who  have 
been  admitted  and  inroUed  as  attornies  or  solicitors,  and  are 
entitled  to  take  out  stamped  certificates,  authorizing  them  to 
practise  as  such,"  (s.  21) :  that  from  the  16th  of  November 
next  the  Commissioners  of  Stamps  and  Taxes  shall  not  giant 
to  any  person  a  stamped  certificate  unless  and  until  he  shall 
leave  with  the  commissioners  at  Somerset  House,  "  a  certifi- 
cate from  such  registrar  as  aforesaid,  that  such  pei*son  is  an 
attorney  or  solicitor,  and  entitled  to  take  out  such  stamped 
certificate" — and  that  for  the  prevention  of  any  fraud  the 
registrar's  certificates  are  to  be  returned  every  6th  of  April,  or 
upon  application,  (s.  22).     For  the  purpose  of  obtaining  the 
registrar's  certificate,  the  applicant  is  to  lodge  with  the  regis- 
trar a  declaration  containing  his  name  and  place  of  residence, 
the  Court  of  which  he  is  then  admitted,  and  the  term  and  year 
of  his  admission.     Six  days  afterwards  the  registrar  shall,  if  he 
see  no  ground  for  refusal,  give  the  certificate,  which  is  to  be 
left  with  the  Commissioners  of  Stamps  and  Taxes,  (s.  23) ;  or 
if  he  decline  to  give  it,  the  party  may  apply,  if  an  attorney  to 
any  of  the  Courts  of  law,  or  if  a  solicitor  to  the  Master  of 
the  Rolls,  who  are  respectively  authorized  to  decide  the  mat- 
ter— and  give  costs  to  either  party,  (s.  24).     With  regard  to 
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the  necessity  of  these  provisions  Mr.  Maugham  has  the  follow- 
ing note : — 

"  The  necessity  for  this  eoactment  has  been  occasioned  by  the 
actual  discovery  of  several  gross  frauds,  and  the  suspicion  that 
others  will  be  detected,  when  the  provisions  of  the  act  are  carried 
into  effect.  In  one  instance,  a  person  who  had  not  been  under  any 
contract  of  service,  nor  had  paid  any  stamp  duty,  altered  to  his  own 
name  that  of  an  attorney  on  the  Queen's  Bench  roll,  which  nearly 
resembled  it,  and  then  made  an  affidavit  that  he  was  admitted  in 
the  Queen's  Bench,  and  thus  obtained  admission  in  the  Courts  of 
Exchequer  and  Bankruptcy.  This  person  was  in  the  habit  of  taking 
out  his  certificate  at  the  Stamp  Office,  and  his  name  of  course  ap- 
peared in  the  Law  List.  The  Incorporated  Law  Society  applied  to 
the  Courts  of  Exchequer  and  Bankruptcy,  who  granted  rules  nisi 
for  striking  the  offender's  name  off  their  rolls.  He  showed  no 
cause,  the  rules  were  made  absolute,  and  an  indictment  was*  pre- 
pared by  the  Solicitor  of  Stamps,  but  the  party  lefl  the  country.  In 
another  case,  the  certificate  of  an  attorney  who  had  permanently 
departed  for  one  of  the  colonies,  was  continued  by  one  of  his  clerks, 
and  business  carried  on  in  his  name.  A  third  instance  is  that  of 
the  certificate  of  a  very  aged  attorney,  which  was  renewed  after  his 
confinement  in  a  lunatic  asylum.  The  government,  at  the  instance 
of  the  Law  Society,  most  readily  acceded  to  the  proposed  plan  of 
putting  a  stop  to  these  frauds.  The  comparatively  small  loss  which 
the  revenue  may  sustain  by  stopping  these  certificates,  will  be  as 
nothing,  compared  with  the  advantages  to  the  public  of  ascertaining 
who  are  duly  qualified  to  conduct  the  practical  administration  of 
justice. 

**  So  long  as  the  certificate  duty  is  imposed,  its  payment  ought 
not  to  be  evaded,  and  by  the  latter  provision  of  this  section,  direct- 
ing that  *  the  registrar's  certificates'  shall  be  returned  to  him  after 
the  6th  April  in  each  year,  the  Law  Society,  as  such  registrar,  will 
be  enabled  to  complete  the  entries  in  the  book  to  be  kept  under  the 
act,  and  to  ascertain  who  has  omitted  to  pay  the  duty.  The 
society  will  be  able  to  give  notice  to  all  whose  certificates  have  not 
been  taken  out,  so  that  they  may  not  be  liable  to  further  penalties ; 
and  thus,  the  mischiefs  arising  from  persons  practising  without  certi- 
ficates (in  some  instances  from  the  forgetfulness  of  clerks  or  agents) 
may  be  avoided.'* 

Mr.  Synions  (p.  11)  doubts  whether  the  applicant  need 
make  the  declaration  of  residence,  &c.  annually ;  but  unless 
he  does,  how  can  it  be  ascertained  which  certificate  duty, 
town  or  country,  he  ought  to  pay  ? 

VOL.  XXX.    NO.  LXIl.  D  D 
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No  fees  are  recoverable  for  business  done  while  the  party 
shall  have  been  without  a  stamp  certificate  (s.  26) ;  but  the 
other  provision  of  the  37  Geo.  III.  c.  90,  which  made  the 
admission  of  a  party  who  neglected  to  take  out  such  a  certi- 
ficate null  and  void,  and  rendered  him  incapable  of  practising 
till  re-admitted,  is  repealed,  and  the  penalty  on  such  neglect 
now  is,  that  the  registrar  shall  not  afterwards  grant  a  certi- 
ficate without  the  order  of  the  Master  of  the  Rolls,  in  the  case 
of  a  solicitor,  or  of  a  common  law  judge,  in  the  case  of  an 
attorney  (s.  25). 

The  former  law  (under  1  Vict.  c.  66,  and  1  &  2  Vict  c.  46), 
entitling  an  attorney  or  solicitor  admitted  of  one  of  the  courts 
of  law  at  Westminster,  or  the  Court  of  Chancery,  to  admission 
in  any  other  court  of  law  or  equity  respectively,  upon  signing 
the  roll  of  such  other  court,  ranains  unaltered  (s.  27),  with  an 
exception  respecting  the  Bankruptcy  Court.  By  the  1  Will 
IV.  c.  66,  s.  10,  all  attorneys  and  solicitors  of  the  superior 
courts  of  law  and  equity  at  Westminster  might  practise  in  the 
Court  of  Bankruptcy ;  but  by  the  act  now  before  us,  this  part 
of  that  statute  is  repealed,  and  solicitors  only  can  practise  in 
that  court.  This  alteration  is  introduced  in  such  an  indirect 
fashion,  that,  on  a  cursory  view  of  the  clause,  it  would  pass 
unnoticed. 

Under  the  12  Geo.  XL  c.  13,  s.  10,  it  was  held  that  an 
attorney  in  prison  might  continue  to  prosecute  a  suit  com- 
menced before  his  imprisonment,  or  might  defend  a  suit  (Noel 
V*  Hart,  8  C»  &  P.  230) ;  but  by  the  present  Act  be  cannot  do 
either.  The  31st  clause  provides  that  no  attorney  or  solicitor 
shall  during  his  confinement  in  prison,  "  as  an  attorney  or 
solicitor,  in  his  own  name  or  in  the  name  of  any  other  attorney 
or  solicitor,  sue  out  any  writ  or  process,  or  commence,  prose- 
cute, or  defend  any  action  or  suit  in  any  courts  (sic)  of  law 
or  equity,  or  matter  in  bankruptcy,"  under  penalty  of  being 
guilty  of  a  contempt  of  court,  and  not  recovering  his  costs. 

Mr.  Symons  expresses  a  doubt  whether  this  clause  extends 
to  suits  in  which  the  attorney  himself  is  a  party.  But  there 
seems  no  ground  for  such  a  doubt.  The  prohibition  is  only 
against  his  suing  out,  &c.  "as  an  attorney  or  solicitor."  If  he 
is  a  party  himself,  he  has  of  course  the  same  privilege  as  every 
other  subject,  to  prosecute  or  defend  his  rights  in  his  own 
name.     If  he  take  proceedings  as  an  attorney  or  solicitor,  in 
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the  name  and  with  the  permission  of  another  attorney  or  soli- 
citor, that  other  is  to  be  deemed  guilty  of  a  contempt  of 
court  (s.  31). 

By  the  2  Geo.  II.  c.  23,  s.  10,  it  was  made  lawful  for  an 
attorney  or  solicitor  of  one  court  of  law  or  equity  respectively, 
with  the  written  consent  of  "  any  attorney  in  any  of  the  said 
other  courts  of  record  at  Westminster,  to  take  proceedings  in 
the  name  of  such  attorney  in  such  court,  notwithstanding  such 
person  is  not  sworn  or  admitted  to  be  an  attorney  of  such 
court."  This  was  the  statute  generally  cited  in  text-books  as 
enabling  town  agents  to  act  for  country  attorneys  in  any  court 
in  which  either  agent  or  client  was  admitted,  and  as  it  is  now 
repealed,  and  there  is  no  analogous  provision  substituted  for 
it,  it  was  thought  that  an  agent  could  act  only  in  the  court  in 
which  he  himself  was  admitted.  But  this  is  a  mistake,  for  in 
the  25  Geo.  III.  c.  80,  s.  8,  which  is  unrepealed,  and  is  seldom 
referred  to  for  this- purpose,  the  same  provision  is  contained  in 
plainer  and  more  intelligible  language.  It  would  seem,  there- 
fore, that  the  law  of  agency  remains  in  this  respect  the  same 
as  before  the  passing  of  the  present  Act. 

The  former  law  contained  penalties  sufficiently  severe 
against  persons  acting  as  attorneys  or  solicitors  in  any  court 
of  record ;  but  the  process  for  enforcing  these  being  costly 
and  slow,  a  cheap  and  ready  remedy  is  now  substituted  for 
them,  and  the  prohibition  against  unqualified  persons  actmg 
in  courts  of  record  is  extended  to  every  court  in  the  kingdom. 
The  second  section,  which  contains  this  prohibition,  is  especially 
worthy  of  attention : 

**  And  be  it  enacted,  that  from  and  after  the  passing  of  this 
act  no  person  shall  act  as  an  attorney  or  solicitor,  or  as  such 
attorney  or  solicitor  sue  out  any  writ  or  process,  or  commence, 
carry  on,  solicit,  or  defend  any  action,  suit,  or  other  proceeding,  in 
the  name  of  any  other  person  or  in  his  own  name,  in  her  Majesty's 
High  Court  of  Chancery,  or  Courts  of  Queen's  Bench,  Common 
Pleas,  or  Exchequer,  or  Court  of  the  Duchy  of  Lancaster,  or  Court  * 
of  the  Duchy  Chamber  of  Lancaster  at  Westminster,  or  in  any  of 
the  courts  of  the  counties  palatine  of  Lancaster  and  Durham,  or  in 
the  Court  of  Bankruptcy,  or  in  the  Court  for  the  Relief  of  In- 
solvent Debtors,  or  in  any  county  court,  or  in  any  court  of  civil 
or  criminal  jurisdiction,  or  in  any  other  court  of  law  or  equity  in 
that  part  of  the   united  kingdom   of  Great    Britain  and  Ireland 
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called  England  and  Wales,  or  act  as  an  attorney  or  solicitor  in 
any  eaiise,  matter,  or  suity  civi)  or  criminal,  to  be  heard,  tisied,. 
or  determined  before  any  justiee  of  assize. of  oyer  and  terminer 
or  gaol  delivery,  ox  .at  any  general  or  quarter  se88iiiB&  of  tJie 
peace  for  any  county,  riding,  division,  liberty,  city,  borevghor 
place,  or  before  any  justice  or  justices,  or  before  any  commissioDerft 
of  her  Majesty's  revenue,  unless  such  person  shall  have;  been  pr6» 
viously  to  the  pacing  of  this  act  Emitted  and  enroHed  andothef^ 
wise  duly  qualified  to  act  as  an  attorney  or  solicitor  under  dv  ^ 
virtue  of  the  laws  now  in  force,  or  unless  4ucb  person 'shall  aAetr'tbe 
passing-  of  this  act  be  admitted  and  enix>lled  aod  othertBme  dnly 
qualified  lo  act  as  an  attofney  or  solieitor,  pursuant  ifco  tbedireetioBa 
and  regulations  of  this  act)  and  unless  such. person  shril'conlinae  to 
be  soditly  qiialified  and  on  the  roll  at  tbe  time  of  hia 'acting  in  tlie 
capacity  of  an  attorney  or  solicitor  as  aforesaid/'  >. 

The  reader  will  observe  that  thisclaude  contatnsno  penalty 
for  a  violation  of,  it»  prokibitioas ;  but  4he  35th<  and:  <  86th 
clauses  enact,  Uiat  ,if  any  person  not  4uly.admitted  iaaid/eft^ 
rolled)  {3c.  or  being  bim&^lf  plaintiff  or  defendtlnt^  t^ke  any 
proceedings  in  hid  own  nanie^  or  the  name  of  any  pthtt  pei>^ 
SOD,  "in  any  court  of  law  or  ^uity/'.(o«r  in  a  oonniy  couri^ 
s.  86,)  he  ishall  he  inqofnahle  o£  fecoveving  his  oostSy  bhd  ib6 
punished  as  for  a  contempt  pf  caurt;  .These  are  *  the/«]d!j: 
peoalties  provided  in  the  statute,  and  from  tbi&  !we  aulstinibr 
that  if  pai?tie^  violate  the  prohibition  in  the  sedond  elaufite  by 
acting  asattornie^,  ag^s>  or  soltcitors,  in-courtslBotaomiiig 
under  th^  den)Dmination)of  icourtsvof  law  or  equityyan  lisdiatir 
ment  13  tl^  ^ply  reiacjdy.  Mr.  Mluigham.  states  {mAs^^pi  3^) 
thaJt  the  punishment  under  tbepresentt  act  is  im  addition  ito 
that  under  tbe  @  Gi&o.  II.ic.  23,  and  23' Geo.  ILc.  46;  builrthis 
is  a  mistake,  as  these, are  among  the  vepealed  statutes] in/ die 
first  part  of  the.  first  schedule.  /      .  *•...; 

The  32n(l  section  re-enacts,  dae  prohibition  of  the.  S^Oeiu 
II.  c«  46i  s,.ll,  against  attoimies.acfting  aa  agents  for. persons 
Qot  duly  qualified.    The  clause  is  important :        )       ,  ,;  .[>.. 

"  And  be  it  enacted,  that  if  any  attorney  or  solicitor  shfllR-#liMI^ 
and  knowingly  aict  as  agent  in.  any  action  ^r  suit  m  aaif  tburtJdfilaw 
or  equity,  or  matter  in  ^aqkniptcy,  forany  |)i9r6on  notrdalyiqnadi^ 
fied  to  a9t  as  an  attpirney  or  soflicitor  a$  afoiesaid,  or  pfirttiit  0r  mfS'dt 
his  name  to  b^  anyways  ma^^^  use  9^  ip  Ar>ys^ch:  action, -^jiitpf  qf 
matter,  upon  the  ^cco^nt  or  for  the  profit  of,  any  upqif^lified^pe^qii, 
or  send  any  process  to  such  unqjiialified  Jp^^rson,  or  do  ai^y,  o^v^^  act 
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theveby  to  eUaMe  such  unqualified  person  to  appear;  act,  or  practise 
in- any  respect  as  an  attorney  or  soh'oitor  in  any  suit  at  law  or  in 
equity^  knowing  such  person  not  to  be  duly  qualified  as  aforesaid, 
and  complaint  shall  be  made  thereof,  in  a  iumni«ry  way,  to  any  of 
tbesaid  superior  courts  wlierein  such  attorniey  or  solicitior  has  been 
admitted,  and  jiroofinade  thereof  upon  oaih  to  the  satis^ction  of 
the  court  that' such  attorney  or  solioitop  hath  wilfuily^and  knowingly 
offended  therein  as  aforesaid^  then  and  in  such  case  every  such 
attorney  or  solicitor  so  of&ndihg  shall  and  may  be  struck  off  the 
roll,  and  for  ever  afler  disabled  from  pracdsing  as  an  attorney  or 
a<^itor;  and  in  that  cose,  and  upon  sudv  complaint^  and  proof 
made  as  aforesaid,  it  shall  and  vnay  be  lawful  to  and  for  the  said 
court  to  commit  such  unqualified  person  so  actings  or  practising  as 
aforesaid  to  the  prison*  of  >  the  said  court,  without  bail  or  mainpriae, 
fi)r<aDy  iteron  noteKceediiig  one  year«"< 

The  reader  will  see  that,  in  addition  to  the  punishment 
provided  for  unqualified  persons  by  section^  36  and  36>  this 
section  provides  that,  after  the  attorney  is  struck  off  the  rolls 
for  wilfully  and  knowingly  allowing  an  itnqaalifled  person  to 
act  in  his  name^  that  person  may  be  iniprisoned  for  a  year. 
Mr.  Maugham  observes  upon  the  p'ovi^ion  iti  this  clause 
allowing  the  complaint  to  be  made  in  any  superior  court  in 
which  the  attorney  is  admitted,— '*  The  old  act  limited  the 
Qcrnij^mt  to  the  court  from  whence  the  irregular  process  is^ 
&ued>  and  tlie  consequence  sometimes  was^  a  failure  of  justice. 
In  ooe  instance^  an  attorney  of  the  Common  Pleas,  residing 
in  the  €(Mintry>  permitted  >&n  Unqualified  pei^On  to  use  his 
name,  and  the  proceedings  were  taken  in  the  Court  of  Ex« 
ehequer,  by  thfe  London  agent,  an  ittomey  of  tbit  court, 
against  whom  no  knowledge  of  the  mal-practice^  could  be 
proved.  No  application  could  be  made  iri  the  Court  of  Ex- 
chequer to  strike  off  the  countty  attorney,  as  he  was  not*  on 
that  roll ;  and  in  the  .Common  Pleads  he  had  committed  iio 
offence.  This  defect  in  the  terms  of  tlie  fornier  act  is'nbw 
reniedied."  / 

The  4.  Hen.  IV.  c.  19,  providiiag,  thai  no  officer  of  a  lord  of 
franchise  shall  be  an  attorney  within  the  same ;  the  1  Hen. 
y.  c.  4,  that  no  under-sheriff  shall  be  an  attomeiy  in  the 
king's  courts  during  the  tinie  he  is  in  oflSce;  and  the  22  Geo. 
II.  c.  46,  that  no  clerk  of  the  peace  or  his  deputy,  or  under- 
sheriff  or  his  deputy,  shall  act  as  attorney  at  the  sessions  of 
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the  conntyy  &c.  where  he  executes  such  office, — are  all  re- 
pealed, and  are  not  re-enacted. 

That  part  of  the  6  Geo.  11.  c.  18,  by  which  attoraies  and  »o- 
licitors  were  prohibited  from  being  justices  of  the  peace  for 
counties  at  large,  but  allowed  to  be  justices  for  cities  and 
boroughs,  is  repealed ;  but  the  same  identical  provisions  are 
embodied  in  sections  33  and  34  of  the  present  act. 

The  most  important  alterations  in  the  act  are  those  witli 
respect  to  the  taxation  of  bills  of  costs.  As  the  reader  could 
not  understand  the  extent  of  the  alterations  without  having 
the  principal  clause  (sect.  37)  before  him,  we  insert  it,  not- 
withstanding its  great  length  : — 

**  And  be  it  enacted,  that  from  and  after  the  passing  of  this  aet, 
no  attorney  or  solicitor,  nor  any  executor,  adoiintstrator,  or  assignee 
of  any  attorney  or  solicitor,  shall  commence  or  maintain  any  action 
or  suit  for  the  recovery  of  any  fees,  charges,  or  disbursemaitfi  for 
any  business  done  by  such  attorney  or  solicitor,  until  the  expiration 
of  one  month  after  such  attorney  or  solicitor,  or  executor,  adminis- 
trator^ or  assignee  of  such  attorney  or  solicitor,  shall  have  delivered 
unto  the  party  to  be  charged  therewith,  or  sent  by  the  post  to  or 
left  for  him  at  his  counting-house,  office  of  business,  dwellingrhouse, 
or  last  tnown  place  of  abode,  a  bill  of  such  fees,  charges,  and  dis- 
bursements, and  which  bill  shall  either  be  subscribed  with  the  pro- 
per hand  of  such  attorney  or  solicitor,  (or,  in  the  case  of  a  partner- 
shipj  by  any  of  the  partners,  either  with  his  own  name,  or  with  the 
name  or  style  of  such  partnership,)  or  of  the  executor,  adminis-^ 
trator,  or  assignee  of  such  attorney  or  solicitor,  or  be  enclosed  in 
or  accompanied  by  a  letter  subscribed  in  like  manner  referring  to 
such  bill ;  and  upon  the  application  of  the  party  chargeable  by  such 
bill  within  such  month,  it  shall  be  lawful,  in  case  the  business  con- 
tained in  such  bill,  or  any  part  thereof,  shall  have  been  transacted 
in  the  High  Court  of  Chancery,  or  in  any  other  court  of  equity,  or 
in  any  matter  of  bankruptcy  or  lunacy,  or  in  case  no  part  of  such 
business  shall  have  been  transacted  in  any  court  of  law  or  equity, 
for  the  Lord  High  Chancellor  or  the  Master  of  the  Rolls,  and  in 
case  any  part  of  such  business  shall  have  been  transacted  in  any 
other  court,  for  the  Courts  of  Queen's  Bench,  Common  Pleas, 
Exchequer,  Court  of  Common  Pleas  at  Lancaster,  or  Court  of  Pleas 
at  Durham,  or  any  judge  of  either  of  them,  and  they  are  hereby 
respectively  required,  to  refer  such  bill,  and  the  demand  of  such 
attorney  or  solicitor,  executor,  administrator,  or  assignee,  thereupon 
to  be  taxed  and  settled  by  the  proper  officer  of  the  court  in  which 
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such  reference  shall  be  made^  without  any  money  being  brought 
into  court;  and  the  court  or  judge  making  such  reference  shall 
restrain  such  attorney  or  solicitor,  or  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  from  commencing  any  action 
or  suit  touching  such  demand  pending  such  reference ;  and  in  case 
no  such  application  as  aforesaid  shall  be  made  within  such  month  as 
aforesaid,  then  it  shall  be  lawful  for  such  reference  to  be  made  as 
aforesaid,  either  upon  the  application  of  the  attorney  or  solicitor, 
or  the  executor,  administrator,  or  assignee  of  the  attorney  or  soli- 
citor, whose  bill  may  have  been  so  as  aforesaid  delivered,  sent,  or 
lefl,  or  upon  the  application  of  the  party  chargeable  by  such  bill, 
with  such  directions,  and  subject  to  such  conditions  as  the  court  or 
judge  making  such  reference  shall  think  proper ;  aiid  such  court  or 
judge  may  restrain  such  attorney  or  solicitor,  or  the  executor,  ad- 
ministrator, or  assignee  of  such  attorney  or  solicitor,  from  com- 
mencing or  prosecuting  any  action  or  suit  touching  such  demand 
pending  such  reference,  upon  such  terms  as  shall  be  thought  pro- 
per :  Provided  always,  that  no  such  reference  as  aforesaid  shall  be 
directed  upon  an  application  made  by  the  party  chargeable  with 
sudi  bill  afler  a  verdict  shall  have  been  obtained,  or  a  writ  of  in- 
quiry executed  in  any  action  for  the  recovery  of  the  demand  of  such 
attorney  or  solicitor,  or  executcnr,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  after  the  expiration  of.  twelve  months  after 
such  bill  shall  have  been  delivered,  sent,  or  left  as  aforesaid,  except 
under  special  circumstances,  to  be  proved  to  the  satisfaction  of  the 
court  or  judge  to  whom  the  application  for  such  reference  shall  be 
made;  and  upon  every  such  reference,  if  either  the  attorney  or 
solicitor,  or  executor,  administrator,  or  assignee  of  the  attorney  or 
splicitor,  whose  bill  shall  have  been  delivered,  sent,  or  left,  or  the 
party  chargeable  with  such  bill,  having  due  notice,  shall  refuse  or 
neglect  to  attend  such  taxation,  the  officer  to  whom  such  reference 
shall  be  made  may  proceed  to  tax  and  settle  such  bill  and  demand 
ex  parte ;  and  in  case  any  such  reference  as  aforesaid  shall  be  made 
upon  the  application  of  the  party  chargeable  with  such  bill,  or  upon 
the  application  of  such  attorney  or  solicitor,  or  the  executor,  admi- 
nistrator, or  assignee  of  such  attorney  or  solicitor,  and  the  party 
chargeable  with  such  bill  shall  attend  upon  such  taxation,  the  costs 
of  such  reference  shall,  except  as  herein-after  provided  for,  be  paid 
according  to  the  event  of  such  taxation  ;  (that  is  to  say,)  if  such 
bill  when  taxed  be  less  by  a  sixth  part  than  the  bill  delivered,  sent, 
or  left,  then  such  attorney  or  solicitor,  or  executor,  administrator^ 
or  assignee  of  such  attorney  or  solicitor,  shall  pay  such  costs ;  and 
if  such  bill  when  taxed  shall  not  be  less  by  a  sixth  part  than  the 
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bill  delivered,  sent,  or  left,  then  the  party  chargeable  with  such  bill» 
making  sadi  application  or  so  attending^  shall  pay  such  costs ;  and 
every  order  to  be  made  for  such  reference  as  aforesaid  shall*  direct 
the  officer  to  whom  such  reference  shall  be  made  to  tax  such  cpsts 
of  such  reference  to  be  so  paid  as  aforesaid,  and  to  certify  what, 
upon  such  reference,  shall  be  found  to  be  due  to  or  from  such  attor- 
ney or  solicitor,  or  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  in  respect  of  such  bill  and  demand,  and  of  the 
costs  of  such  reference,  if  payable :  Provided  also,  that  such  officer 
shall  in  all  cases  be  at  liberty  to  certify  specially  any  circumstances 
relating  to  such  bill  or  taxation,  and  the  court  or  judge  shall  be  at 
liberty  to  ttitike  thereupon  any  such  order  as  such  court  or  jtidge 
may  think  right  respecting  the  payment  of  the  costs  of  such  taxa- 
tion :  Provided  also,  that  where  such  reference  as  aforesaid  shall 
be  made  when  the  same  is  not  authorized  to  be  made  except  under 
special  circumstances,  as  herein-before  provided,  then  the  said  couit 
or  judge  shall  be  at  liberty,  if  it  shall  be  thought  fit^  to  give  any 
special  directions  relative  to  the  costs  of  such  reference  :  Provided 
also,  that  it  shall  be  lawful  for  the  said  respective  courts  and  ju^es, 
in  the  same  cases  in  which  they  are  respectively  authorized  to  refer 
a  bill  which  has  been  so  as  aforesaid  delivered,  sent,  or  lefl,  to  make 
such  order  for  the  delivery  by  any  attorney  or  solicitor,  or  the  exe- 
cutor/administrator,  or  assignee  of  any  attorney  or  solicitor,  of  such 
bill  as  aforesaid,  and  for  the  delivery  up  of  deeds,  documents,  or 
papers  in  his  possession,  custody,  or  power,  or  otherwise  touchit^ 
the  same,  in  the  same  manner  as  has  heretofore  been  done  a6  re- 
gards ^sttoh  attorney  or  solicitor,  by 'such  courts  oi^  judges  reapeo- 
tively,  where  any  such  business  had  been  transacted  in  tbe  court  in 
which  such  ord^v  was  made  :  Provided  also,  that  it  shall  not  ;b  an[y 
case  be  necessary  in  the  first  instai^ce  for  such  attorney  pi:  solicitor, 
or  tl^e  ^xex:utor^  administratpr,  or  assignee  of  such  attorney  or  soli- 
citor, in  proving  a  compliance  with  this  act,  tq  prove  the  contents 
of  the  bill  he  may  have  delivered,  sent,  or  left,  but  it  shall  be  suffi- 
cient to  prove  that  a  bill  of  fees,  charges,  or  disbursements,  sub- 
scribed in  the  manner  aforesaid,  or  enclosed  in  or  accompaniec('  by 
such  letter' as  aforesaid,  was  delivered,  sent,  or  left  in  manner  afore- 
said ;  but  nevertheless  it  shall  be  competent  for  the  bther  party  to 
show  that  the  biU  so  delivered,  sent,  or  left,  was  no^t  such  a  bill  as 
constituted  a  bona  fide  compliance  with  this  act :  Provided  ali;oi^^at 
it  shall  be  lawful  for  any  judge  of  the  superior  ootirta  of  lawtH- 
equity  to  authorize  an  attorney  or  solicitor  to  commteuce  an  action 
or  6uit  for  tjie  rejcovery  of  his  fees,  charges*  or  disbursements, 
against  the  party  chargeable  therewith,  although  one  month  shall 
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not  hisive  es&pired  Iram  the  delivery  of  a  bill  as  aforesaid^  on  proof 
to  the  sastisfaotien  of  the  said  judge  that  there  is  probabk  cause;  for 
beiieviilg  that  such  party  is  about  to  quitEnglaod." 

It  would  be  dtfficult  to  compresii  within  a  reasonable  com- 
pass the  differences  between  the  present  and  the  old  law.  By 
the  2  Geo.  II.  c.  23,  "No  attorney  or  solicitor  shall  com- 
mence or  maintain  any  action  or  suit  for  the  recovery  of  any 
fees,  charges  or  disbursements  at  law  or  in  equity^  uatil  the 
expiration  of  one  month  or  more  after  be  shall  have  delivered 
unto  the  party  charged  therewith,  or  left  for  him  at  his  dwell- 
ing-house or  last  place  of  abode,  a  bill  q{  such  fee^,  charges, 
and  disbursements,  subscribed  with  the  proper  hand  of  audb 
attorney  or  solicitor."  Under  this  clause  it  was  held  that 
art  attorney's  executors,  administrators  or  asmgns  wdre  not 
bound  to  deliver  a  bill  for  taxation  (see  Lester  v.  LaizaruB, 
2  CM.  &  R.  667;  Williams  v.  Griffith,  10  M.  &  W.  125.), 
but  now  his  represenitatives  are  in  the  same  position  as  himself. 

The  only  bills  that  were  taxable  were  those  that  cbntained 
items  for  business  "  at  law  or  in  equity,*^  but  the  present  Act 
includes  "  any  business  done  by  such  solicitor  or  attorney.'* 
The  bill  must  be  now  delivered  a  calendar  month  (see  s.  48), 
not  as.hitbevtp  a  lunar  .month  (see  Blunt  y,.  Heslpp,  8  Ad,  & 
,E,  677).  .  Foroierly,  tlie  Bill  could  aat  be  sent,  by  post  or  left 
at  the  counting-bouse  (Hill  v.  Humphries,  2  .B.  y&  P.  .343), 
OF  office  of  business.  The  2  Geo.  11;  o«  23^  s.  23^  required  tbat 
it'sJKWild  be  written  in  a  common  legible  hand  arnd  in  the 
Efaglish  tongu6,  except  law  tetnis  aitd  names  of  "writs,  and  itt 
words  at  length,  except  times  and  suras,'  (and  «uch  abbrevia- 
tions as  are  commonly  used  in  the  EViglish  laligtiag6,T2'Ge6. 
II.  c.  23,  s.  5.)  These  statutes  are  repealed,  and  no  similar 
provision  is  embodied  in  the  present  act,  but  still  we  think 
few  attornies  will  deliver  a  bill  in  Norman-French,  or  Latin, 
or  in  an  illegible  hand. 

The  2  Geo.  IJ.  c.  23;,  required  that  the  bill,  should  be 
signed  '^  with  the  proper  hand  of  such  qttorni^y  or  solicitor." 
Under  this  it  Was  held. that  where  attornies  <>arried  on  busi- 
ness, in  partnership,  the  name  of  the  firm  was  sufficient 
(Smith  Vi  Brown,  1  0.  ifc  J.  642),  but  we  ate  not  aware  of  a 
cas^  in  which  it  was  h^ld  that  a  subscription  by  one  partner 
in  his  own  name  only  would  be  sufficient.    Tlie  provision, 
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thftt  it  is  enough  to  subscribe  the  letter  ea^losiog  or  accoai- 
pftnyiog  the  bill^  is  quite  novel. 

Within  the  month  after  the  delivery  of  the  bill,  the  party 
chargeable  with  it  is  still  the  only  persop  who  cpiii  apply  for 
an  order  to  tax,  and  the  judges  are  required  to  gr^nt  the  order 
without  any  conditions^  or  compelling  the  p^rty  to  bring  any 
money  into  court,  and  to  give  him  also  a  month's  protection. 
In  Rogers  v.  Peterson,  7  D.  P.  C,  187,  it  is  assumed,  that  at 
common  law  a  client  was  bound  to  bring  the  amount  of  the 
bill  into  court  before  getting  an  order  for  taxation;  but  it 
appears  that  Lord  King  was  the  first  who  introduced  the  prac- 
tice, for  the  year  before  the  2  Geo.  II.  c.  23,  passed,  he  de- 
clared that  he  first  introduced  it  into  the  courts  of  law  when 
be  was  Lord  Chief  Justice  of  the  Common  Pleas ;  for  the 
party  being  stopped  from  suing  at  law,  he  thought  it  reason- 
able that  the  attorney  should  have  security  for  his  iiosoney : 
that  the  same  rule  was  afterwards  adopted  by  the  King's 
Bench,  but  he  refused  to  introduce  it  in  Chancery,  Mos,  68, 
p.  40.  This,  said  Lord  Hardwicke,  was  thought  a  great 
hardship  on  clients  at  the  time  of  making  the  act,  because  an 
attorney  might  make  a  very  unreasonable  biU  and  put  a  burden 
on  his  client  to  raise  it ;  the  act  therefore  varied  the  rule  of 
the  courts  both  of  common  law  and  equity;  so  that  the  client 
submitting  to  pay  what  should  become  due  the  bill  should  be 
taxed,  and  that  without  bringing  any  money  into  courts  2  VeSt 
451.  The  2  Geo.  II.  c.  23,  in  requiring  a  submission  to  pay 
what  should  appear  upon  taxation  to  be  due,  was  coiw^ered 
a  great  boon  to  the  client  from  the  oppressive  practice  iutror 
duced  by  Laid  King ;  but  even  that  undertaking  seems  to  be 
now  dispensed  with,  in  case  the  client  applies  for  an  order  for 
taxation  within  a  month  after  the  delivery  of  the  bill. 

Formerly  it  was  a  good  objection  to  an  application  for  refer- 
ence to  any  court,  and,  if  the  application  were  by  motion,  a 
conclusive  objection  {ex  parte  King,  3  N,  jSc  M.  437 ;  S.C. 
3  D.  P.  C.  4,)  that  a  greater  amount  of  business  had  been 
done  in  another  court,  but  all  such  objections  are  removed  by 
the  above  clause. 

Heretofore  an  attorney  could  not  obtain  an  order  to  tax  his 
own  bill ;  but  now  he  is  after  the  expiration  of  a  month  froopi 
the  delivery  of  it  put  upon  the  same  footing  with  the  client  who 
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hm  not  applied  within  the  month,  and  either  Qiay  obtain  an 
order  to  tax,  subject  to  such  conditions  as  the  court  may  im- 
pose. In  Mr.  Symons's  work  we  find  the  following  note  oa 
this  part  of  the  clause.  "  The  first  case  is  evidently  intended 
to  apply  to  references  on  the  application  of  the  party  charge^ 
able :  the  second  only  on  that  of  the  attorney :  but  the  mala- 
propos introduction  of  the  words  '  or  upon  the  application  of 
the  party  chargeable'  before  the  latter  case»  extends  the  dis<> 
cretion  of  the  court  to  the  first  as  well  as  to  the  last  case,  in 
iX>ntradiction  to  the  foregoing  clause/'  We  apprehend  that 
this  is  altogether  a  mistake,  and  that  the  plain  meaning  of 
the  clause  is,  that  the  client  who  does  not  apply  within  the 
ia(mth  is  still  entitled  to  the  referenee,  but  only  on  such  con*- 
ditions  as  the  court  thinks  proper. 

The  provision  limiting  applications  on  the  part  of  the  client 
for  taxa^tioQ  to  a  period  of  twelve  months  from  the  delivery  of 
the  bill,  exeept  uinier  special  circumstances,  has  been  received 
by  the  great  body  of  the  attorneys  and  solicitors  of  the 
kii^gdom  as  an  important  eonoession.  Heretofore  there  was 
dcaroely  any  limitation  to  the  time  within  which  a  bill  might 
be  taxed.  Mr.  Symons  (p.  22)  reads  this  part  of  the  clause 
as  if  the  attorney  was  restrained  as  well  as  the  client  from 
applying  for  an  order  to  tax,  rafter  the  expiration  of  twelve 
months  from  the  delivery  of  the  bill ;  but  there  is  jjothing  in 
the  clause  to  lead  to  such  an  ii^erence. .  Perhaps  this  is  the 
most  convenient  place  for  adding,  that  by  the  41st  clause  it  is 
provided  that  payment  of  a  bill  is  not  to  preclude  taxation,  if 
tiie  special  circumstances  shall  seem  to  require  it,  and  the 
application  be  made  within  twelve  months  after  payment. 

it  will  be  seen  that,  if  the  client  do  not  obtain  an  order  to  tax, 
or  attend  the  taxation  when  tbe  order  is  procured  by  the  other 
side,  he  cannot  be  made  liable  to  the  costs  of  taxation. 

The  rule  for  awarding  the  costs  of  taxation  is  much  more 
favourable  to  the  profession  than  that  which  has  prevailed  for 
some  years.  The  2  Geo.  II.  c.  1^3,  provided  that  the  costs  of 
taxation  should  '^  be  paid  by  the  parties  according  to  the 
event  of  the  taxation  of  the  bill  (that  is  to  say),  if  the  biU 
taxed  be  less  by  a  sixth  than  the  bill  delivered,  then  th^ 
attorney  or  sdiioitor  is  to  pay  the  costs  of  the  taxation  ;  but  if 
it  shall  not  be  less,  the  Court  in  their  discreti<xi  shall  charge 
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the  attorney  or  dient  in  regard  to  the  reasonablonees  or  %\n- 
reflsonablenees  of  such  bills."  For  some  time'  afilev  the^passing' 
of  tbe  above  act,  the  Courts  exercised  no  discretion,  but  as 
the  bill  was  or  was  not  lees  by  a  sixth,  gave  the  costs  to  the- 
client  or  attorney.  (Hurst  v.  Dixon,  Barnes,  118*;  TiddySSO^: 
9th  ed.)  Latterly,  however,  they  have  frequently  -  exercised 
the  discretion  allowed  to  them,  and  in  a  recent  case:  the  Goort- 
of  Exchequer  laid  it  down,  that  if  in  a  small  bill  an  attorney' 
wilfully  inserted  an  item,  be  it  but  a  shilling,  to  which  he  knew 
be  was  not  entitled,  he  would  not  be  allowed  the  costs- of 
taxation.  (Holderness  v.  Backworth,  3  M.  &  W.'34L)  How-^ 
ever,  under  the  present  Act,  the  officer  may  certify  special  oir«- 
cumstances,  and  the  Court  thereupon  may  make  sudi  ordef 
as  it  may  think  right  respecting  the  costs  of  such  taxation. 

Another  improvement  comprised  in  this  clause  is  that  which 
provides  that  tlie  order  of  reference  shall  direct  the  officer  to 
tax  the  costs  of  such  reference,  and  certify  the  amount  d«ie 
^*  in  respect  of  such  bill  and  demand,  and  of  the  costs  of  such 
reierekice,  if  payable;''  for  heretofore  the  costs. of  taxation 
could  not  be  ascertained  on  the  order  of  reference,  af  second 
and  distinct  ordei*  being  necessary  to  enable  the  party  to 
recover  them.    (Lush's  Practice,  269*) 

The  proviso,  that  it  shall  be  sufficient  for  the  attorney  or- 
solicitor  in  the  first  instance  ^^to  prove  that  a  bill  of>feed> 
charges,  or  disbursements,  subscribed  in  manner  afo^e^aid^  or 
enclosed  in  or  accompanied  by  such  letter  as.  aforesaid,  was 
delivered^  sent,  or  left  in  maoner  aiforesaid/'  will  be  a  great  con*- 
venience  to  plaintiffs,  though  we  ard  inclined  to  think  that  few 
attorneys  vi^U  bring  actions  i^htle  they  C6n  so  summarrTy  and 
cheaply  enter  up  judgment  in  the  manner  provided  %  this 
statute,  unless,  of  course,  the  retainer  be  disputed,  or  there  be 
a  charge  of  negligence,  or  sortie  other  urgent  groiind  for  going 
before  a  jury* 

•Ffom  ^e  generality  of  the  language  ia  the  2  Geo.  II.  c.  23^ 
it  would  appear  ^hat  under  it  an  agency  bill  was  taxable,  as 
well  as  any  other.  However,  by  the  12  Geo.  II.  e.  13,  s.  6,  it 
was  provided  that  nothing  in  the  former  act  contained  shduld 
extend  to  any  bill  of  costs  due  from  one  attorney  orsdlicitof 
to  another,  **  but  that  every  such  attorney  or  solicitor  or  clerk 
in  court  may  use  such  remedies  for  the  recovery  of  hi*  fees, 
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charges  and  disbursements,  against  such  other  attorney  or 
solicitor  as  he  might  have  done  before  the  nrnkiDg  of  the  said 
act:.''  It  is  now  uoaecessary  t6  go  into  the  various  eases  de^ 
cided  on  iihis  question^  as^  at  the  passing  oCthe  present  dct,  it 
seemed  settled  for  ever  ;  the  Common  Pleas  holding,  in:  Wey:- 
mouth  v.Knipe,  3  Bing.  N.  C.  387^  that  an  agency  bill  oouid 
notr^be  taxctd;  aqd  the  Q^eea^s  Bench,  in  tlie  late  cdse  o£ 
CfMrdeti  Vk  BaU|  7  Jurist^  847^  holdbg  that,  nefther  atcoaunoit 
law.fiQor  undeir  the  above  statutes,  did  it  posses^  jnri^dictioh  te> 
conipel:  the  taxation  of  an  ageooy  bill,  even  whelre  an  aictioa 
was  iicDding  for  the  aitiouut.  In  that  case  Lond  Densiaik 
said,  ^  There  has  been'great  fluctuation  in  the  cases  t  but  Wey^ 
mouth  v.Knipc  is  precisely  in  point;  >  Mr.  Tidd,  who  had  laid 
down<  the  practice  differently,  cofltsiders  thai  case  a^  estaUisb- 
ing  the  correct  practice  (Tidd^s  New  Practice,  Addenda^ 
p.  645)*"  All  the  othei*  judges  concurred,  Patteson,  J.^say- 
ing,t"The  Courts  of  Chancery,  have  a  different  practice,  but 
thait  is  founded  on  the  jurisdiction  which  they  have  assumed 
mthr  respect  to  the  taxation  of  ccsts  indiependently -of  ithe 
stiBituiesj  I  do  not  see  how  we  can  order  this  bill .  to  be  referred 
for  tascation  < consistently  with  holding  that  our  only  authosritjr 
in  the  matter  is.  derived  from  -and  exercised  under  aotsof  Par«- 
liament  (2  Geo.  11.  c.  ^3,  12  Geo.  II.  c.  13),  wbbh  all  the 
eourts  have  done,  and  that  the  ag^ot  need,  not  deltirer  a  bill, 
and  that  one  attorney  may  bring  an  action  against  another 
without  deliveriDg  a  bilL*^  .  :. 

.  As  tti&exemptioQ  of  an  agency  bill  from  taxation  d<ipended 
on  the  express  words  of  the  12  Geo.  II.  d  13y  nad  this*  k  now 
repealed,  aiid  the  wordi^  of  the  present:  act  are  so  general  as 
to.  inQlude  all  bills  without  exception,  it  would  seem  to  follow* 
as  a  cerbaia  corollary,  that  an  agency  bill  is.  nowtaxab^leiaa 
well  as  all  others.  r    ..   >    . 

The  38th  clause  provides  that  the  order  for  taxation  may  be 
made  on  the  application  of  any  person,  '^  not  the  party  chai^ge- 
able  witjli  any  such  bill,"  who  shall  beliaUeto  pay  orsheiUbQive 
paid  siich  bill,  either  to  the  attorney,  &c.  or  his  representatives^ 
and  that  ^  the.aame  coarse  shall  be  pursued  in  4U  respect^i^^ 
if^ucKapplipation  was  made  by  thepaity  so  chargeable  with 
^Vich  bill/'  except  that  the  Comt  or.  judge  mie^y  take,  into 
consideration  special .  circumstances  applicable  to  the  party 
making  tl^  application^ 
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The  39th  clause  contains  a  somewhat  similar  provision  for 
the  taxation  of  a  bill  of  costs  chargeable  against  trustees,  exe- 
cutors, or  administrators,  iipon  the  application  of  a  party  in- 
terested in  the  property,  out  of  which  the  bill  has  been  paid, 
or  may  be  payable.  But  there  shall  be  no  retaxation  of  a  bill 
once  taxed,  except  under  special  circumstances.  Any  of  the 
parties  mentioned  in  the  two  last  clauses  shall  be  entitled  to  a 
copy  of  the  bill  of  costs,  upon  payment  of  the  costs  of  such 
copy  (s.  40).  There  are  few  of  our  readers  so  inexperienced 
in  the  law,  that  it  is  necessary  for  us  to  tell  them  that  the  pro- 
visions of  these  three  last  sections  are  entirely  new. 

The  43rd  section  requires  that  the  application  for  taxing  any 
bill  shall  be  entitled  "  in  the  matter  of  such  attorney  or  soli- 
citor." The  rest  of  the  section  is  of  so  much  importance  to 
the  whole  profession,  that  we  lay  it  fully  before  our  readers : 

"  And  that  upon  the  taxation  and  settlement  of  any  such  bill,  the 
certificate  of  the  officer  by  whom  such  bill  shall  be  taxed  shall 
(unless  set  aside  or  altered  by  order,  decree,  or  rule  of  court)  be 
final  and  conclusive  as  to  the  amount  thereof;  and  payment  of  the 
amount  certified  to  be  due  and  directed  to  be  paid  may  be  enforced 
according  to  the  course  of  the  Court  in  which  such  reference  shall 
be  made ;  and  in  case  such  reference  shall  be  made  in  any  Court  of 
oommon  law,  it  shall  be  lawful  for  such  Court  or  any  judge  thereof 
to  order  judgment  to  be  entered  up  for  such  amount,  with  costs, 
unless  the  retainer  shall  be  disputed,  or  to  maKe  such  other  order 
thereon,  as  such  Court  or  judge  shall  deem  proper.*' 

This  gives  both  parties  at  common  law  the  shortest  and 
cheapest  remedy  for  recovering  the  amount  certified  to  be 
due — entering  up  judgment  and  issuing  execution. 

Having  now  gone  through  all  the  principal  provisions  of 
this  measure,  we  may  state  that,  though  it  contains  many  ex- 
cellent provisions,  and  goes  a  short  distance  in  the  way  of 
codifying  the  law  of  attorneys  and  solicitors,  it  will  disappoint 
those  whose  expectations  were  raised  high  by  the  time  taken 
to  prepare  it,  the  announcements  made  respecting  it^  and  the 
value  set  upon  it  when  still  only  in  the  form  of  a  Bill,  by 
many  who  ought  to  have  known  better. 

P.M, 
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[Comprisiog  2  Queen's  Beiich  Reports,  Parts  2  and  3 ;  5  Scott's  New  Reports, 
ParU  2  and  3 ;  11  Meeson  &  Welsby,  Parts  1  and  2 ;  2  Dowling's  Practice 
Cases  (New  Series),  Part  4  ; — all  cases  included  in  former  digests  being 
omitted. — The  4th  and  5th  parts  of  3  Manning  &  Grainger  contain  no  case  not 
before  dige&ted.] 

ACCOUNT  STATED. 

See  Bills  and  NotES,  6 ;  Infant,  2. 

ACTION  ON  THE  CASE. 

1.  (Foi^  fraudulent  use  of  mark  M  manufactured  articles — Evidence,)  The  decla- 
ration stated  that  the  plaintiff,  a  manufacturer  and  exporter  of  iron,  bad  for  many 
years  been  accustomed  to  mark  iron  manufactured  by  him  for  the  Turkish  market, 
with  the  letters  W.  C,  inclosed  within  an  oval  figure,  and  had  gained  great 
reputation  for  the  excellent  quality  of  the  iron  so  manufactured  and  marked  by 
him;  and  that  the  defendant,  wrongfully  aud  fraudulently  manufactured  iron  of 
similar  form,  and  marked  the  same  .with  a  stamp  or  mark  in  imitation  of  the 
plaintiff's  mark,  consisting  of  the  letters  W.  O.  inclosed  within  an  oval  figure, 
which  last  mepi^oned  mark  the  defendants  well  knew  to  be  in  imitation  of  and 
similar  in  appearance  to  the  plaintiff's  mark,  and  so  used  by  them  to  denote  that 
the  iron  so  made  was  of  the  genuine  manufacture  of  the  plaintiff,  and  wrongfully 
and  fraudulently  sold  the  same  as  and  for  iron  manufactured  by  the  plaintiff. 
At  the  trial,  the  witnesses  for  the  plaintiff  stated  that  the  W.  O.  was  very  likely 
to  be  mistaken  for  W.  C.  when  the  impression  of  the  die  was  imperfect,  or  the 
iron  had  been  exposed  to  the  air,  and  that  more  especially  the  people  in  Asia 
Minor,  who  were  the  principle  consumers  of  the  iron,  were  likely  from  their 
ignorance  of  the  English  character  to  be  deceived  by  it.  For  the  defendants, 
several  witnesses  stated  that  it  was  usual  for  iron  manufacturers  to  mark  iron 
according  to  orders  received  from  purchasers,  and  it  was  proved  that  all  the  iron 
marked  by  the  defendants  with  the  mark  so  complained  of,  had  been  so  marked 
in  obedience  to  directions  received  from  the  merchants.  Two  points  were  left  to 
the  jury, — first,  whether  the  mark  so  used  by  the  defendants  so  closely  resembled 
the  mark  of  the  plaintiff  as  to  be  calculated  to  deceive  persons  of  ordiuary  skill 
and  care,  and  (o  induce  them  to  believe  the  iron  so  marked  and  sold  to  them  was 
iron  manufactured  by  the  plaintiff,— secondly,  whether  such  mark  was  so  used  by 
the  defendants  with  a  fraudulent  intention  to  procure  their  iron  to  be  received  in 
the  market  as  iron  of  the  plaintiff's  manufacture,  or  bon^  fide  in  the  execution  of 
foreign  orders.  The  jury  having  found  for  the  defendants,  and  the  learned  judge 
reporting  that  he  was  not  dissatisfied  with  the  verdict,  the  Court  held  that  the 
direction  was  correct,  and  refused  to  grant  a  new  trial. — Crawshay  v.  Thompson, 
5  Scott,  N.R.  562. 
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2«  (Damages  in~^  When  eoiU  of  litigation  by  plaintiff  recoverable  against  wrongdoer  J) 
la  an  action  for  running  down  a  ship,  it  appeared  that  the  plaintiff  had  been 
obliged  in  consequence  of  the  iojnry  to  employ  a  steam -tog,  the  owners  of  which 
demanded  150/.  for  salvage,  and  commenced  a  suit  in  the  Court  of  Admiralty 
against  the  plaintiff,  who  paid  202.  into  Conrt  ]  the  Court  ultimately  decreed  45/. 
to  the  salvors  :  Held,  upon  these  facts,  that  the  plaintiff  was  not  entitled  to  recover 
the  amount  of  the  costs  incurred  by  him  in  that  suit. 

Semble,  that  the  proper  question  for  the  jury  in  such  a  case  is,  whether,  in 
respect  to  the  suit  for  salvage,  the  plaintiff  pursued  the  coarse  which  a  prudent 
and  reasonable  man  would  do  in  his  own  case :  and  that  if  the  jury  think  he  did, 
th6  costs  of  the  suit  may  be  recovered.  (7  M.  &  W,  601 ;  10  M.  &  W.  249.) 
—Tlndal  V.  Bell,  11  M.  &  W.  228. 

AFTIDAVIT. 

(^Entitling,)  An  affidavit  entitled  ''  Between  S.  F.  administratrix.  &c.  plaintiff,  and 
W.  L.  defendant,"  is  bad ;  and  where  an  affidavit  so  entitled  was  employed  in 
verification  of  a  plea  in  abatement,  the  Court  set  aside  the  plea,  and  granted 
leave  to  the  defendant  to  plead  anew,  only  upon  the  terms  of  his  pleading  issnably. 
(3  D.  P.  C.  20, 222.)-- Fletcher  v.  Leehmere,  2  D.  P.  C.  (N.  S.),  848. 

Agreement.    See  Stamp,  3. 

AMENDMENT. 

(Of  reeognitance  of  bail.)  A  recognizance  of  bail  having  been  nsfkamed  into  Court 
for  the  pnrpose  of  being  estreated,  the  Court  refused  to  remit  it  back  to  the  justices 
to  be  amended.--£f  parU  Higgins,  2  D.  P.  C.  (N.  S.},  713. 

ARBITRATION. 

1.  (Setting  aside  award  ^  time  for.)  The  instructions  to  move  to  set  aside  an  award, 
toot  being  perfect  on  the  last  day  but  one  of  term,  the  Court  refused  leave  to 
pottpooe  the  motion  until  the  following  day. — In  re  Evans  and  Haweli,  5  Scott, 
N.  R.240. 

2.  (Power  of  arbitrator  to  arrest  judgment — Award,  when  sufficiently  finat.)  An 
arbitrator  to  whom  a  cause  is  referred;  with  power  to  direct  how  the  verdict  shall 

*  be  entered,  has  no  authority  to  arrest  the  judgment. 

Where,  in  an  action  on  the  case  by  a  reversioner,  which  was  referred  by  order 
of  nisi  prius  to  an  arbitrator,  he  awarded  (inter  alia)  that  the  action  was  brought 
to  fry^  right,  beiitdee  the  mere  right  to  recover  damages :— Held,  that  he  was  not 
boQttd  t«  tfttfte  M>hat  was  the  right  which  the  action  was  brought  to  try. 

•  Where  by  an  order  of  reference,  the  arbitrator  is  *'to  determine  what  he  shall 
think  fit  to  be  done  by  eitherof  the  parties,"  he  is  not  bound  to  direct  afflraiatively 
4b«t  sontlhing  shall  be  dene,  unless  he  shall  so  think  fit.  Per  Lord  Abingtr, 
C.  Bi,  AldsfspD,  B«,and  Gurney,  B. ;  Pvke  B.,  disientiente.— jingut  v^  Redfetd, 
11  M.  fit  W.  69;  2D.P.C.  (N.S.),736. 

3.  ( "Rule  for  payment  of  money  found  due  by  award,  when  granted.)  The  Court 
will  not  grant  a  role  calling  upon  a  party  to  pay  money  found  by  an  award  to  be 
due  from  him,  without  an  affidavit  of  the  service  of  the  award— Pear#«m  v.  Arch' 
fr0/d,  1 1  M.  &  W.  108  ;  2  D.  P.  C.  (N.  S.)  759. 

4.  (Proceeding  with  reference,  after  death  of  party.)  A  cause  and  all  matters  in 
difference  were  referred  by  an  order  of  reference  to  the  decision  of  an  arbitrator, 
the  arbitrator  to  make  and  publish  his  award,  ready  to  be  delivered  to  the  parties, 
or  either  of  Ihero,  •'  or  if  they  or  either  of  them  should  be  dead  before  the  making 
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siaid  award,  to  their  respective  personal  representatives  who  should  require  the 
same,"  on  or  before  a  ceitaia  day.  Sevecal  meetini^  were  from  time  to  time  held, 
but  one  of  the  parties  died  before  the  reference  was  concluded.  After  his  death 
the  arbitrator  was  requested  to  proceed  with  the  refereocei  but  be  declined  doing 
so,  the  executrix  of  the  deceased  party  having  refused  to  attend,  and  protested 
against  its  proceedings  :-^Held,  that  the  Court  had  no  power  to  direct  the  arbitrator 
to  proceed,  or  to  compel  the  executrix  to  attend  before  him. — Lewin  v.  Holbrook, 
UM.&W.  110. 

5.  (Demand  flf  performance  of  act  directed  by  award,)  Although,  where  a  demand 
of  money  payable  under  an  award  is  made  by  a  stranger^  not  a  party  to  the 
arbitration,  it  must  be  made  under  the  authority  of  a  power  of  attorney  given  by 
the  party  to  whom  the  money  is  to  be  paid,  the  same  rule  does  not  apply  where 
the  demand  is  to  be  of  the  execution  of  deeds  under  an  award  ;  and  a  demand 
thereof  by  an  agent  of  the  plaintiff 's  attorney  was  held  sufficient  to  found  an 
application  for  an  attachment  against  the  party  for  non- performance  of  the 
award.  Nor  was  it  held  to  be  any  objection,  that  tt  was  the  duty  of  the  arbitrator 
to  have  prepared  the  deeds.— •7>66uf  v.  AmhUr,  2  D.  P.  C.  (N.  8.)  677. 

6.  (Avard,  when  sufficientlif  certain.)  In  ejectment,  on  three  demises,  a  general 
verdict  was  taken  at  nisi  prius,  subject  to  a  reference  of  the  cause  and  all  matters 
in  difference,  the  costs  of  the  cause  to  abide  the  event.  An  award  directing  that 
the  verdict  should  stand  was  held  bad,  on  the  graond  that  the  arbitrator  ought  to 
have  stated  on  which  of  the  demises  the  plaintiff  was  entitled  to  succeed.  (B  .A. 
&  £.  235.)— Doe  d.  Starling  v.  IliUen,  2  D.  P.  C.  (N.  S.)  694. 

ARREST. 

(Under  I  ^  2  Viet.  c.  l\0,i.Z'^AJidavit.)  An  order  for  the  arrest  of  a  defendant, 
under  the  1  &  2  Vict.  c.  110,  $•  3,  may  be  made  on  an  affidavit  of  the  plaintiff', 
that  be  has  been  informed  and  believes  that  the  defendant  is  about  to  leave  Eng- 
land, provided  it  state  the  name  and  description  of  the  person  from  whom  he  has 
received  such  information. 

On  application  to  the  Court  to  rescind  an  order  for  the  arrest  of  a  defendant, 
fresh  affidavits  may  be  used  on  both  side;).— Gt6^on«  v.  Spaldinir,  U  M.  &  W« 
173;  2D.  P.  C.(N.S.)746,  811. 

ATTORNEY. 

1.  (Duty  if ,  to  deliver  bill  to  client,)  On  the  settlement  of  anactiAn^  the  plaintiif 's 
attorney  required  and  received,  as  the  price  of  certain  accefnmodation»  an  aaeer- 
tained  snm  for  costs,  without  delivering  any  bill : — The  court  on  motion  ordered 
bim  to  deliver  his  bill.— 7aii»«r  v.  Lee,  5  Scott«  N.  R«  237. 

2.  The  Cburt  of  C.  P.  granted  a  rule  to  prohibit  an  attorney  of  that  Conrt  from 
praetising  therein,  simply  upon  reading  a  rule  of  the  Court  ef  QaetA*s  Bench 
for  the  like  purpose.— In  re  Whytehead,  5  Scott,  N.  R.  230. 

3.  (Taxation  of  bill^Costs  of.  Taxation*)  Where  an  order  is  obtained  to  tax  an 
attorney's  bill,  after  action  brought  thereon,  and  the  defendant  then  pays. the 
amount  found  to  be  due  into  Court,  which  the  plaintiff  takes  out,  the  cosU  of  the 
taxation  are  rightly  taxed  to  the  plaintiff  as  costs  in  the  cause.— TAomai  v»  Mayor, 
Sic  of  Swansea,  11  M.  &  W.  83. 

4.  (I^ight  of  to  discontinue  action.)  An  attorney  is  not  entitled  to  recover  his  bill 
of  costs  for  conducting  an  action  which  be  has  not  terminated,  but  which  has 
been  discontinued,  unless  he  shows  satisfactory  reasons  for  not  proceeding  with 
it,  and  gives  his  client  reasonable  notice  thereof. — Nicholis  v.  Wilson,  11  M. 
&  W.  106. 
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5.  (icZmisnon.)  Where  the  original  deed  of  assigDment  of  articles  of  clerkthip  of 
an  applicant  to  be  admitted  an  attorney  had  been,  in  mistake,  annexed  to  and 
filed  ivith  the  affidavit  of  such  assignment,  the  Court  allowed  the  examiners  to 
receive  an  office  copy  of  the  assignment,  and  to  proceed  to  the  examination  of  the 
applicant  as  if  the  original  were  produced  to  them,  and  directed  also  that  the  cer- 
tificate of  a  master  of  the  Court,  that  the  original  assignment  was  so  filed,  shonld 
be  deemed  sa€icient,  on  granting  the  judge's  fiat  for  the  admission  of  the  af^Ucant 
as  an  attorney.— Ex  parte  Buckle,  2  D.  P.  C.  (N.  S.)  676. 

6.  (Re'ttdmitsion.)  Where  an  attorney  ceased  to  take  out  his  certificates  to  prac- 
tise for  forty  years,  and  had  been  employed  during  that  time  as  a  collector  of 
rents  and  agent,  the  Court  revised  to  allow  him  to  be  re-admitted.  (5  D.  P.  C. 
396)— Ex  parte  Rudge,  2  D.  P.  C.  (N.  S.)  682. 

7.  (^Admission — Service,)  Where  an  applicant  to  be  admitted  an  attorney  while 
under  articles  of  clerkship,  by  medical  advice  and  with  his  master's  consent,  went 
to  sea,  and  after  a  lapse  of  five  months  entered  as  a  student  at  Havard  University 
in  the  United  States,  where  he  diligently  pursued  the  study  of  the  law  for  seven 
months,  and  then  returned  to  the  completion  of  his  articles,  but  he  served  only 
five  years,  including  the  period  of  his  absence,  the  Court  allowed  him  to  be  exa- 
mined in  order  to  be  admitted  an  attorney.— £x  parte  Cross,  2  D.  P.  C.  (N.  S.) 
692. 

8.  {Admission — Examination,)  Where  the  examiners  had  a  doubt  as  to  the  suffi- 
ciency of  the  service  of  the  articles  of  clerkship,  and  on  that  ground  refused  to 
examine  the  applicant,  the  Court  granted  a  rule  directing  his  examination  de 
bene  esse.    (5  Bing,  N.  C.  70.) 

Where  an  applicant,  while  under  articles  of  clerkship,  discharged  the  duties  of 
auditor  of  a  Poor  Law  Union,  which,  it  was  sworn,  occupied  him  for  a  very  in- 
considerable portion  of  his  time,  and  to  which  he  never  gave  any  attention  until 
after  the  usual  office  hours  of  his  master :  the  Court  held  that  that  occupa- 
tion did  not  render  the  service  insufficient. — Ex  parte  Llewellyn,  2  D.  P.  C. 
(N.  S.)  701. 

BAIL. 

(Staying  proceedings  on  bail  bond,)  Where  a  capias  issues  against  a  defendant, 
under  the  1  &  2  Vict  c.  110,  s.  4,  and  he  gives  a  bail-bond  to  the  sheriff  according 
to  the  statute,  but  omits  to  perfect  bail  in  due  time  according  to  the  practice  of 
the  Coui't ;  the  Court  will,  on  his  afterwards  putting  in  and  perfecting  bai]«  set 
aside  on  payment  of  costs,  proceedings  which  have  in  the  meantime  been  com- 
menced upon  the  bail-bond. — Ede  v.  Collingridge,  11  M«  &  W.  61;  2  D.P.  C. 
(N.S.)  764. 

And  see  Amendment. 

BAILMENT. 

(Liability  of  gratuitous  bailee  for  negligence,)  A  person  who  rides  a  horse  gratui- 
tously, at  the  owner's  request,  for  the  purpose  of  showing  him  for  sale,  is  bound 
in  doing  so  to  use  such  skill  as  he  actually  possesses ;  and  if  proved  to  be  a  per- 
son conversant  with  and  skilled  in  horses,  he  is  equally  liable  with  a  borrower 
for  injury  done  to  the  horse  while  ridden  by  him. — Wilson  v.  Brett,  11  M.  & 
W.  113. 

BANKRUPTCY. 

1.  (Election  by  proof  under  fiat,)    On  the  1st  of  February  the  plaintiffii  oomstienced 
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an  action  against  G.  &  G.  to  recover  the  amount  of  a  bill  of  exchange  for 
466/.  If.  9d,,  and  also  for  a  large  sum  for  goods  sold  and  delivered,  money  paid, 
and  money  due  upon  an  account  stated.  They  afterwards  filed  an  affidavit  in  the 
Court  of  Bankruptcy  under  1  &  2  Vict.  c.  110,  s.  8,  alleging  G.  &  G.  to  be  in- 
debted to  them  in  468/.  Is.  9d.,  for  which  sum  G.  &  G.  on  the  11th  of  February 
gave  a  bond  with  sureties  pursuant  to  the  statutes.  On  the  21st  March  the 
plaintifis  signed  judgment  against  G.  and  G.  (against  whom  a  fiat  of  bankruptcy 
had  issued)  for  1332/.  19$.  6c/.,  which  included  the  468/.  Is.  9d.  On  the  5th 
of  April  the  plaintiffs  proved  their  debt  under  the  fiat,  excluding  the  amount  of 
the  bill  of  exchange  in  respect  of  which  the  bond  had  been  entered  into.  On  the 
ISth  April  they  lodged  a  ca.  sa.  against  G.  Ac  G.,  and  on  the  30th  May  com- 
menced actions  against  the  sureties  upon  the  bond  :  Held,  that  the  proof  under 
the  fiat  was  an  election  to  relinquish  the  action  against  G.  &  G.  and  that  the 
principal  debtors  being  thus  entitled  to  be  discharged  if  rendered  pursuant  to  the 
condition  of  the  bond,  the  sureties  were  entitled  to  summary  relief  on  motion. 
^^€ikir  Y.  Hnvion,  6  Scott,  N.  R.  484. 
%  (^Hutband  and  wife-^  When  wife*t  ehoie  in  action  passes  to  assignees  of  husband,') 
The  assignees  of  a  bankrupt  may  maintain  an  action  in  their  own  names  only,  for 
a  chose  in  action  belonging  to  the  wife  of  the  bankrupt  before  marriage,  as  a 
promissory  note  given  to  her  dum  sola. 

And  in  such  action  the  defendant  cannot  set  off  a  debt  due  to  him  from  the 
bankrupt.  ^  P.  Wms.  249.)— rate*  v.  Sherrington,  11 M.  &  W.  42 ;  2  D.  P. 
C.(N.S.)803. 

3.  (Assignment  by  one  of  several  partners,  when  an  act  of  bankruptcy — Escrow,) 
It  is  not  necessary  that  the  delivery  of  a  deed  as  an  escrow  should  be  by  express 
words ;  if,  from  the  circumstances  attending  the  execution,  it  can  be  inferred  that 
it  was  delivered  not  to  take  effect  as  a  deed  until  a  certain  condition  were  per- 
formed, it  will  operate  as  a  delivery  as  an  escrow  only. 

Where  a  deed  of  assignment,  purporting  to  be  made  by  all  three  partners  of  a 
firm,  and  to  convey  all  their  personal  estate  and  effects  whatsoever  in  trust  for 
the  benefit  of  creditors,  was  executed  by  one  of  them  only :  Held  that  it  operated 
to  convey  the  share  of  the  one  who  so  executed. 

And  where  one  of  ihe  partners  executed  such  an  assignment  of  the  partner- 
ship property  before,  but  the  others  dtd  not  execute  it  until  after,  a  fiat  in  bank- 
ruptcy had  issued  :  Held,  in  the  absence  of  anything  to  show  that  the  deed  was 
delivered  as  an  escrow,  that  it  amounted  to  an  act  of  bankruptcy  by  the  one  who 
BO  executed  it,  and  that  his  share  of  the  partnership  property  passed  to  the 
assignees  under  the  fiat.^  BmvW  v.  Burdekin,  11  M.£c  W.  128. 

4.  (Wftat  right  of  action  vests  in  assignees.)  Trespass  for  breaking  and  entering 
the  dwelling-bouse  and  garden  of  the  plaintiff,  and  making  a  great  noise  and  dis- 
turbance therein,  &c.  whereby  the  plaintiff  and  his  family  were  greatly  harassed, 
disturbed,  and  annoyed  in  the  peaceable  possession  of  the  dwelling-house,  &c. 

Plea,  that  after  the  trespass  and  after  the  commencement  of  the  suit,  the 
pluntiff  had  become  bankrupt,  and  one  W.  P.  was  appointed  assignee,  whereby 
and  by  virtue  of  the  statutes,  &c.  the  said  causes  of  action  vested  in  the  said 
W*  P. :  Held,  on  general  demurrer,  that  the  plea  was  bad. 

Qusre,  whether  it  would  have  been  good  if  it  had  been  shown  that  the  locus  in 
quo  passed  to  the  assignee.  (8  Taunt.  1 42*)^ Spenee  v.  Rogers,  11  M.  &  W.  191. 

5.  (What  right  of  action  passes  to  assignees — Action  on  vnitten  contract,  against 
whim  maintainable.)    A.  agreed  in  writing  with  B.  and  C,  on  behalf  of  them- 

be2 
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selves  and  D.,  as  partoen  in  trade,  to  serve  them,  B.  and  C,  and  the  snnrivor  of 
them,  for  seven  yean,  as  their  forenan,  and  not  to  engage  in  trade  on  his  own 
aecoont  during  that  period  vritbont  their  consent ;  and  B.  and  C.  agreed  to  pay 
him  wages  after  the  rate  of  3L  3s.  per  wed^,  so  long  as  he  should  serve  them 
foithfully :  held,  in  the  Enrheqoer  Chamber  (reversing  the  judgment  of  the  Covt 
of  Exchequer),  that  the  right  of  action  for  a  breach  of  this  agreement,  by  the  dis- 
missal of  A.  from  the  serrice  without  reasonable  cause,  passed  to  the  assignees  of 
Am  on  his  bankruptcy,  as  being  part  of  his  personal  esUte,  whereof  a  profit  might 
be  made. 

Held,  also  (affirming  the  judgment  of  the  Court  bdow),  that  the  action  was 
maintainable  against  B.,  C,  and  D.  jointly,  though  B.  and  C.  only  were  parties 
to  the  written  agieement— DrtiitEf  v.  Beekham,  1 1  M.  &  W.  316. 

6.  (Operation  tff  2  ^  3  Viet,  c.29.)  The  decinon  of  the  Court  of  Exchequer,  in 
Mrbilmore  v.  Robertson,  8  M.  &  W.  463.  that  the  stat  2  &  3  Vict.  c.  29,  has  not 
rendered  valid  executions  or  judgments  founded  on  warrants  of  attorney  executed 
by  seizure  after  a  secret  act  of  bankruptcy,  but  not  completed  by  sale  of  the 
goods  prior  to  the  issuing  of  the  fiat,  was  confirmed  by  the  Court  of  Exchequer 
Chamber.— .SA<y  v.  Carter,  2  D.P.  C.  (N.  S.),  831. 

And  see  Chartebpabt y  ;  Joint  Stock  Banking  Company,  2 ;  Pleadiiic,  1 . 9, 14 

BILLS  AND  NOTES. 

1.  (Notice  of  dishonour,)  Notice  in  these  terms,  "I  hereby  give  notice  that  a  bill 
for  50/.  at  three  months  after  date,  drawn  by  A.  on  and  accepted  by  B,,  and  in- 
dorsed by  you,  lies  at,  kc,  dishonoured" — held  sufficient,  without  further  intima- 
tion that  the  plaintiff  looked  to  the  defendant  for  payment. — King  v.  Biekleu,  2 
Q.B.419. 

2.  (Same,)  Notice  as  follows  held  sufiicient,  "  Your  draft  on  C.  for  SOL  due  3rd 
March,  is  returned  to  us  unpaid;  and  if  not  taken  up  this  day,  prooeedinga  will 
be  taken  against  you  for  the  recovery  thereof."  (8  bing.  N.  C.  688 ;  2  M.  &  W. 
799;  2  Q.B.  388 ;  1  Man.  &  G.  76.)—Robson  r.CurUurt,  2  Q.B.  421. 

3.  (Drawer  of  bill,  toheii  diuharged  by  time  given  to  acceptor.)  It  is  no  defence  to 
an  action  against  the  drawer  of  a  bill  of  exchange,  that  the  proceedings  in  an 
action  against  the  acceptor  bad  (without  his  consent)  been  stayed  at  an  earlier 
stage  by  a  judge's  order,  to  pay  debt  and  costs  in  three  weeks,  otherwise  judg- 
m^tiX.-'Kennard  v.  Knott,  6  Scott,  N.  R.  247. 

4.  (Evidemce  to  vary  contract  in  note,  when  admiuihU,  and  effect  if,)  It  is  not 
competent  to  the  maker  of  a  promissory  note,  in  an  action  by  the  payee,  to  give 
in  evidence  an  oral  agreement  to  vary  or  contradict  the  express  contract  upon  the 
face  of  the  note ;  but  a  contemporaneous  agreement  in  writing  may  be  adduced 

,  for  tha^. purpose.  In  an  action  against  one  of  the  three  makers  of  a  joint  and 
^veral  promissory  note  payable  at  two  months'  date,  the  defendant  pleaded  that 
the  not^  was  made  by  him  and  delivered  to  the  plaintiffs  as  trustees  of  a  loan 
society,  to  secure  to  them  the  repayment  of  money  lent  to  one  T. ;  that,  at  the  time 
of  lending  the  money  and  of  making  the  note,  it  was  agreed  in  writing  between  the 
plaintiffs,  the  defendants,  T.  and  the  society,  that  the  loan  and  interest  should  be 
repaid  by  T,  by  weekly  instalments,  and  that  if  T,  should  make  default,  notice 
should  be  given  to  the  defendant ;  and  that  if  the  money  was  not  paid  according 
to  such  notice,  legal  proceedings  should  be  taken  upon  the  note,  but  not  before,  &c« : 
Held,  that  this  plea  was  not  sustained  by  the  production  of  the  book  of  regulations 
of  the  society,  there  being  nothing  (without  the  aid  of  oral  testimooy)  to  con« 
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nect  the  book  with  the  note  declared  on. — Brown  v.  Langley,  5  Scott,  N.  R. 
249. 

5.  {NoUce  ofdUhonour,)  In  an  action  against  tlie  drawer  of  a  bill  of  excbaoge,  the 
issue  being  whether  or  not  the  defendant  had  received  notice  of  dishonour,  an 
admission  by  the  defendant  of  his  liability  is  phrai  facie  evidence  (only)  whence 
the  jary  may  infer  that  he  had  due  notice. — Bell  v.  FrankU,  5  Scott,  N.  R.  4jS0. 

6.  (Jndcrsement,  how  far  a  new  drawing — Account  tlated,)  •  A  declaration  alleged 
that  the  defendant  made  his  bill  of  exchange,  and  directed  the  same  to  J.  B.,  and 
rt^ttired  him  to  pay  to  the  defendant's  order  187/.  15t.,  and  then  indorsed  tbe  bill 
to  the  plaintifi.  It  appeared  that  the  bill  had  been  drawn  by  one  F.,  and  in- 
dorsed by  the  defendant  in  blank,  and  having  been  delivered  by  the  defendant  to 
F.,  was  by  liiro  taken  to  a  bank  of  which  the  plaintiffs  were  the  managers,  where 
it  was  received  by  them  in  renewal  of  another  bill  discounted  by  them,  and  drawn 
and  indorsed  by  the  same  parties:  Held,  1st,  that  proof  of  the  defendant's  being 
the  indorser  of  the  bill  did  not  support  the  averment  that  he  made  the  bill  -,  2ndly, 
assuming  that  an  indorser  might  be  treated  as  a  drawer,  still  the  present  indorse- 
ment, being  in  blank,  was  equivalent  to  the  drawing  of  a  new  bill  payable  to 
bearer,  and  therefore  the  bill  was  misdescribed  in  the-declaration  ;  3rdly,  that  the 
plaintiffs  were  not  entitled  to  recover  on  the  account  stated.— Bitrmest*?*  v.  Ho- 
garth,  11  M.  &  W.  97. 

7.  {Estoppel  on  acceptor  to  deny  forged  indorsement,)  A  bill  of  exchange,  purport- 
ing to  be  drawn  by  B.  &  W.  (a  really  existing  firm)  payable  to  their  order,  and 
to  be  indorsed  by  them,  was  negotiated  by  the  acceptor  witli  that  indorsement 
upon  it.  The  drawing  and  indorsement  were  forgeries :  Held,  that  if  the  bill  was 
accepted,  and  negotiated  by  the  acceptor,  with  knowledge  of  the  forgery,  he  was 
^stopped  to  deny  the  indorsement,  as  well  as  the  drawing,  by  B.  &  W. :  but 
semble,  that  where  the  name  of  a  real  party,  as  the  drawer,  is  forged,  a  party  wtio 
accepts  the  bill  in  ignorance  of  the  forgery,  is  estopped  to  deny  the  drawing  only, 
but  not  the  indorsement,  although  in  the  same  handwriting.  (10  B«  h  Cr.  468  ; 
7  Taunt.  A55.)—Beeman  v.  Duck,  11  M.  &  W.  251. 

And  see  Plbadino,  3,  8. 

CERTIORARI. 

{To  remove  indictmentJ)  Where  an  indictment  was  preferfcd  against  a  pferson  for 
exposing  to  sale  unwholesome  meat,  and  he  brought  an  action  for  the  trespass 
committed  in  the  seizure  of  the  meat,  the  Court  of  Queen's  Bench,  at  the  instioca 
of  the  prosecutor,  granted  a  certiorari  to  remove  the  indictment  from  the  quaiter 
sessions.— Reg.  v.  Bromhead^  2  D.  P.  C.  (N: S.)  716. 

CHARTER-PARTY. 

C Pleading'-Bankruptcy—  Order  and  Disposition,)  By  a  charter-party,  the  defend* 
ants,  the  owners,  agreed  to  let  and  one  R.  S.  agreed  to  hire  the  ship  Maas,  for  and 
during  the  term  of  six  calendar  months,  upon  the  terms  and  conditions  that  during 
the  term  of  that  agreement,  or  as  thereinafter  provided,  the  freighter  should  possess 
the  entire  and  exclusive  use  and  disposal  of  the  whole  reach  and  lurden  of  the 
ship,  with  exception  of  the  space  occupied  with  the  cabin,  together  with  the 
room  for  the  usual  accommodaiion  of  the  ciew  and  for  the  stowage  of  the  ship's 
stores  and  provisions  j  that  the  master  should  from  time  to  time,  and  as  often  as  the 
interest  of  the  affreighter  should  require,  take  on  board  and  properly  stow  all  such 
lawful  goods  to  the  extent  of  a  full  and  complete  cargo,  if  required,  as  should  be 
tendered  to  him  for  that  purpose,  and  proceed  therewith  upon  such  lawful  voyage  or 
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voyages  as  he  the  said  affreighter  or  his  agents  should  direct  him  to  do»  and  that 
he  should  deliver  the  said  goods  and  merchandize  agreeably  to  the  bills  of  lading, 
that  the  freight  and  primage  for  such  goods  should  be  payable  to  the  affreighter  or 
his  order ;  that  in  the  event  of  the  completion  of  the  six  months  whilst  the  vessel 
was  upon  a  voyage,  or  after  she ,  had  commenced  taking  goods  on  board  for  a 
voyage,  the  term  of  that  agreement  should  be  prolonged  until  the  discharge  of 
her  cargo  after  her  arrival  at  or  return  to  a  port  in  Great  Britain ;  the  owners  or 
master  to  keep  the  vessel  tight  and  manned,  provisioned  and  fitted  with  necessary 
stores ;  in  consideration  of  which  the  affreighter  agreed  to  pay  to  the  owners  at  a 
certain  rate  per  ton  per  month,  to  be  paid  by  one  month's  pay  in  advance,  in  cash, 
one  month  after  the  vessel  should  be  entered  outwards,  one  month's  pay  that  day 
two  months,  and  one  month's  pay  at  the  expiration  of  each  succeeding  month  till 
(he  end  of  the  term  she  might  be  employed,  and  the  balance  in  cash  on  her  final 
discharge,  together  with  port  charges,  &c. ;  the  charterer  to  have  the  privilege  of 
putting  in  a  master  of  his  own  appointment,  he  finding  the  cabin  with  all  stores 
and  paying  his  wages,  the  owners  allowing  whatever  rate  of  wages  they  paid  their 
own  masters,  and,  as  the  master  was  to  be  appointed  by  the  chatrerer  to  super- 
intend his  interests,  the  owners  were  not  to  be  responsible  for  such  master's  acts 
and  conduct,  should  he  deviate  from  the  charter-party,  but  the  charterer  held 
himself  responsible  to  the  owners  for  the  said  master's  honest  and  correct  conduct 
and  strict  integrity  whilst  he  should  have  the  navigation  of  their  vessel :  Held, 
that  under  this  charter-party,  the  possession  of  the  vessel  was  given  up  by  the 
owners  to  the  charterer  during  the  continuance  of  the  contract ;  that  the  master 
(appointed  by  the  charterer)  was  in  possession  of  the  cargo  as  agent  for  the 
charterer,  and  not  as  the  servant  of  the  owners ;  that  personal  credit  was  given  to 
the  charterer  for  the  payment  of  the  hire  of  the  vessel ;  and  that  no  lien  upon  the 
cargo  was  reserved  to  the  owners  as  a  security  for  the  payment  of  the  contract 
price  for  the  hire  of  the  ship.  To  a  breach,  alleging  refusal  by  the  defendants  to 
deliver,  or  to  permit  the  master  to  deliver,  the  cargo  to  the  person  to  whom  it  was 
by  the  bills  of  lading  made  deliverable,  or  to  the  plaintiffs,  the  assignees  of  R.  S., 
who  had  become  bankrupt,  the  owners  pleaded  (rightly)  that  a  large  sum  was 
due  to  them  under  the  charter-party,  to  recover  which  they  had  brought  an  action 
against  R.  S. ;  that  before  the  bankruptcy  of  R.  S.  it  was  agreed  between  him 
and  the  defendants  that  they  should  withdraw  their  action,  and  that  he  should 
deliver  to  one  W.  G.  C.  the  bills  of  lading  for  the  homeward  cargo,  and  should  em- 
power W.  G.  C,  to  receive  the  proceeds  thereof  for  the  purpose  of  paying  in  the  first 
place  to  the  defendants  any  freight  that  might  be  due  to  them  on  the  charter-party 
and  the  balance  of  R.  S.'s  account  with  W.  G.  C,  that  the  defendants  withdrew 
their  action,  and  that  R.  S.  empowered  W.  G.  C.  accordingly ;  and  that  upon 
the  arrival  of  the  ship,  the  defendants  in  their  own  right,  and  as  the  agents  of 
W.  G.  C,  took  possession  of  the  cargo,  &c.  Replication,  that,  at  the  time  of 
making  the  agreement,  no  part  of  the  cargo  was  on  board  of  the  vessel,  nor  any 
of  the  bills  of  lading  in  existence,  nor  had  they  at  any  time  come  into  the  posses- 
sion of  W.  G.  C,  or  of  the  defendants,  or  of  R.  S. ',  that  before  the  shipping  of 
the  cargo,  or  the  existence  of  the  bills  of  lading,  and  before  W.  G.  C.  had  any 
control  over  the  cargo,  and  while  R.  S.  was  the  apparent  and  reputed  owner 
thereof,  and  whilst  the  defendant's  action  against  him  was  still  pending,  R.  S. 
became  bankrupt,  and  the  plaintiffs  were  appointed  his  assignees,  whereby  the 
authority  given  to  W.  G.  C.  or  the  agreement  with  the  defendants  became  revoked, 
and  that  the  cargo  was,  from  the  time  of  the  shipping  till  the  seizure  thereof,  in 
the  possession  and  control  of  the  plaintiffs  as  assignees,  and  one  M'Cormick  (a 
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roaster  appointed  by  E.  S.)  as  their  agent.  Rejoinder,  that  before  the  bankruptcy 
[  of  R.  S.,  certain  goods  had  been  provided  and  shipped  at  Sierra  Leone  by  R.  S/s 
agents,  as  part  of  the  homeward  cargo  and  on  his  account,  and  that  these  goods 
were  carried  to  the  river  Gambia,  where,  for  the  purpose  of  more  conveniently 
loading  the  whole  of  the  homeward  cargo,  they  were  landed  before  R.  S.'s  bank- 
ruptcy, and  there  remained  ready  for  shipment  -,  that  other  goods  provided  by  R. 
S.'s  agents  at  the  river  Gambia  were  also  before  his  bankruptcy  ready  for  ship- 
ment on  his  account,  as  a  further  portion  of  the  homeward  cargo,  and  that  after- 
wards both  sets  of  goods  were  shipped  accordingly ;  and  thereupon  the  defendants, 
for  the  purposes  and  by  the  authority  in  the  plea  mentioned,  took  possession,  &c, : 
Held,  that  that  portion  of  the  cargo  which  had  been  brought  from  Sierra  Leone 
to  the  river  Gambia  were  sufficiently  alleged  to  have  been  in  the  possession  of  the 
charterer  at  the  date  of  the  agreement  mentioned  in  the  eighth  plea,  as  part  of  the 
homeward  cargo  mentioned  in  that  agreement,  to  bring  it  within  the  terms  thereof, 
as  equitably  assigned  to  W.  G.  C.  for  the  purpose  therein  mentioned  ',  and  sembU, 
that  if  the  rest  of  the  goods  had  been  with  equal  clearness  described  to  have  been 
in  the  possession  of  the  charterer's  agents,  or  before  his  bankruptcy  set  apart  and 
definitely  appropriated  as  part  of  the  homeward  cargo,  the  same  result  would  have 
followed  as  to  them.  But  held,  that  as  by  the  pleadings  it  was  admitted  that 
the  bankrupt  was  left  in  the  sole  possession  and  management  of  the  cargo,  and 
.  with  full  power  to  dispose  of  or  gain  credit  upon  any  portion  of  it,  having  parted 
with  no  document  that  was  essential  to  his  power  of  disposal,  it  passed  to  the 
plaintiffs  as  goods  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  the 
bankruptcy,  under  6  Geo.  4,  c.  16,  s.  72.— B«ic/jgr  v.  Capper,  5  Scott,  N.  R.  257. 

CHURCHWARDENS  AND  OV£RS££RS. 

(Auiharity  of,  under  59  Gm.2,c.  12— DwtreM /or  rent  of  parUh  property — Estoppel 
on  tetmnt,)  The  59  Geo.  3,  c.  12,  s.  17,  enacts,  that  all  buildings,  lands,  &c., 
purchased  or  taken  on  lease  by  the  churchwardens  and  overseers  of  the  poor  of 
any  parish  by  the  authority  and  for  the  purposes  of  that  act,  shall  be  conveyed, 
demised,  &c.  to  the  churchwardens  and  overseers  of  every  such  parish  and  their 
successors,  in  trust  for  the  parish ;  and  such  churchwardens  and  overseers,  &c. 
are  empowered  to  take  and  hold  in  the  nature  of  a  body  corporate  all  buildings, 
lands,  &c.  belonging  to  such  parish  :  Held,  that  the  act  made  the  churchwardens 
and  overseers  a  corporation  of  a  peculiar  kind,  differing  from  ordinary  corporations, 
the  object  of  it  being  the  care  and  proper  management  of  the  parochial  property, 
and  that  it  was  competent  for  any  one  of  the  churchwardens  or  overseers  to 
authorise  a  distress  for  rent  in  arrear. 

Certain  land  was  vested  in  trustees  upon  trust  to  apply  the  rents  to  the  repair 
of  a  parish  church.  Those  trustees  in  1818  demised  to  S.  for  ten  years,  and  again 
in  1828  for  ten  years  more,  which  lease  expired  in  1838.  During  the  lease  S^ 
assigned  to  the  plaintiff,  and  after  the  expiration  of  it,  the  plaintiff  continued  in 
possession  under  the  trustees,  paying  rent  to  them.  The  trustees  afterwards,  and 
after  the  59  Geo.  3,  c.  12  came  into  operation,  viz.  in  1842,  assigned  by  deed  to 
new  trustees,  two  of  whom  were  the  churchwardens  of  the  parish  at  the  time  that 
a  distress  for  rent  was  made  :  Held,  that  the  payment  of  rent  to  the  old  trustees 
was  evidence  of  a  new  taking  under  them  as  tenant  from  year  to  year,  which  pre- 
cluded the  plaintiff  from  contesting  the  title  of  the  old  trustees,  and  that  the  new 
trustees,  who  claimed  under  them  by  deed  of  assignment,  had  a  good  titie  by 
estoppel.— OouW«wort/t  v.  KnighU,  11  M,  &  W.  337. 

And  see  Poor  Rat£. 
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COGNOVIT. 

(AUettatwn,)  A  doubU  attestation  (the  fint  beiog  insiifficient  witKiQ  the  1  &  2 
Vict.  c.  110»  s.  9)  does  not  invalidate  a  cognovit. 

A  cognovit  was  signed  by  W.  T.,  and  attested  thus—"  Witness,  J.  B.,  of  &c., 
attorney  at  law."  **  Signed  in  the  presence  of  me  the  undersigned ;  and  X  hereby 
certify  and  declare,  that  I  am  the  attorney  of  the  said  W.  T.,  and  that  I  attended 
at  his  request,  to  inform  him  of  this  cognovit,  and  thai  I  have  informed  him  of 
the  nature  and  efiect  thereof ;  and  I  hereby  subscribe  my  name  as  his  attorney. 
R.  R." :  Held,  sufficiently  attested,  and  that  the  words  '*  Signed  in  the  presence" 
&c.»  must  be  taken  to  refer  to  the  signature  of  W.  T.—Ledgurd  v*  Thompson,  11 
M.  &  W.  40;  2  D.  P.  C.  (N.  S.)  766. 

CONTEMPT. 

(Order  rf  the  Matter  of  the  UolU,  committing  for  contempt ,  where  to  be  mode  and 
when  tufficient — Affidavits  to  impeach  order,  on  return  to  habeas  corpus*)  Return 
to  a  habeas  corpus  by  the  Warden  of  the  Fleet,  stating  that  the  prisoner  was  com- 
mitted to  his  custody  *'  upon  the  following  order,"  and  then  setting  out  an  onier 
purporting  to  be  made  by  the  Master  of  the  Rolls :  Held  insufficient,  as  not 
directly  averring  by  whom  the  order  was  made. 

The  return,  being  amended,  stated  that  the  committal  was  '*  by  an  order  of  the 
Court  of  Chancery,  made  by  Lord  L.,  Master  of  the  Rolls,  of  which  the  foUowiog 
is  a  copy :"  Held  sufficient ;  and  that  an  order  of  the  Master  of  the  Roils  was 
properly  described  as  an  order  of  Cbaocery. 

The  order  stated,  that  the  prisoner  being  brought  to  the  bar  of  the  Court  under 
a  commission  of  rebellion  for  not  putting  in  his  answer,  and  persisting  in  his 
contempt,  it  was  ordered,  on  motion  by  counsel,  that  he  be  turned  over  to  the 
Fleet  Prison,  and  remain  there  till  he  hath  answered  and  cleared  his  cooliempt, 
and  the  Court  make  further  order. 

On  motion  to  quash  the  return,  and  discharge  the  prisoner.  Held,  1,  that  no 
further  statement  of  a  warrant  or  authority  for  the  committal  was  requisite,  and 
that  on  this  return  the  Court  would  not  intend  that  the  order  was  made  else- 
where than  at  the  bar,  properly  so  described,  of  the  Court  of  Chancery,  or  at  such 
a  time  that  the  prisoner  might  by  the  practice  of  that  Court,  or  by  stat.  1  Will. 
4,  c.  36,  be  entitled  to  his  discharge  on  habeas  corpus ;  t.  lliat  the  Order  appear* 
iog  to  be  made  in  due  exercise  of  the  Master  of  the  Boll's  jarisdictibn,  the  Court 
of  Queen's  Bench  would  not  receive  affidavits  to  show  that  it  was  made  in  a  pri- 
vate room,  and  not  in  Court.  But,  3.  That  affidavits,  if  admitted,  showing  that 
the  Master  of  the  Rolls  was  acting  elsewhere  than  in  his  Court  at  die  RoH's 
House  would  not  have  invalidsied  the  order,  he  having  a  juftsdictien,  which  a 
court  of  law  would  recognize,  when  sitting  elsewhere. — In  re  Clarke,  2  Q.  B.  619. 

CONTRACT.    See  Bankhuptcy,  5. 

CORPORATION. 

(TrespaH  maintainable  against*)    Trespass,  as  well  as  trover,  will  lie  against  a 

corporation  aggregate. — Maud  v.  The  Monmouthshire  Canal  Company,  5  Scott, 

N.  R,  467. 

COSTS. 

I.  (Security  for.)  The  Court  refused  to  compel  the  platntiflF  to  give  security  for 
costs,  though  it  was  sworn  (and  not  denied)  that  he  bad  been  four  times  a 
bankrupt,  once  discharged  under  the  Lords'  Act,  and  thrice  under  the  Insolvent 
Debtors'  Acts,  his  estate  not  having  upon  either  occasion  produced  enough  to  pay 
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hii  creditors  \5s,  in  the  pound,  unless  the  defendant  would  undertake  not  to  plead 
these  matters,  be  having  twice  obtained  time  to  plead.— uli«xAii</«r  v.  TotoM/ey, 
6  Scott,  N.  R.  46*2. 

2.  (Of  briefs.)  In  an  action  upon  a  policy  of  insurance,  the  question  being 
whether  or  not  the  ship  was  sea  worthy,  the  captain  was  detained  (for  the  pur- 
pose of  giving  evidence  for  the  plaintiff  at  the  trial)  from  May  to  Decerhber,  1636, 
and  again  from  October,  1840,  to  March,  1841.  A  rule  having  been  obtained 
by  the  defendant  for  a  new  trial  on  payment  of  the  costs  of  and  occasioned  by  the 
former  trial,  the  Master,  on  taxation,  allowed  for  the  second  period  of  the  captain 
only,  at  the  rate  of  one  guinea  per  day.  The  Court  declined  to  interfere.  The 
Master  allowed  three  counsel,  and  only  one  copy  of  tfie  short  hand  notes  of  the 
evidence  :  Held  a  proper  exercise  of  discretion.  He  also  allowed,  in  the  costs  of 
the  motion  for  a  new  trial,  the  fee  paid  to  the  coQnsel  who  led  at  the  trial,  and 
disallowed  that  paid  to  the  junior  counsel :  Held,  that  as  the  leader  could  net  be 
heard  in  banc,  the  fee  to  him  was  improperly  allowed ;  and  that  th«  fee  to  the 
junior  for  taking  notes  was  itnpraperly  disallowed* — Stewart  v.  <Stee/«,  $  Seott, 
N.R.617. 

3.  {Demand  of,  when  sufficient,)  The  demand  of  costs,  pursuant  to  the  Matter's 
allocatur,  cannot  be  made  by  a  person  describing  himself  as  **  bailiff,'*  unUss  he 
bfe  duly  anthorized  by  power  of  attorney.  v     • 

Where  a  demand  of  costs  was  made  by  aii  unauthorized  person,-  trbo*  duly 
served  the  person  on  whom  the  demand  was  made  with  copies  of  the'  tieepSMiry 
docuirl^nts,  and  produced  to  him  the  tfrigina^s,  and  two  d^ys  latter  a  fV«irfi  d^and 
was  i»ade  by  the  attorney  of  the  party  entitled,  but  without  prOdtrctiM'of  the 
docuitients  or  service  of  copies,  the  Court  held  that  the  second  deroatid'wtfs  in- 
sufficient, and  that  the  first  could  not  be  prayed  in  aid  of  iu-^Doe  d.  $t»rg€s  v. 
ITard,  2  D.  P.  C.  (N.  S.)  706. 
And  see  Action'  on  tub  Case,  2  ;  Ej-ectment,  1 ;  Metropolitan  PoticE  Act  > 

i*RACTICE,  3. 

COURT  OF  REQUESTS'  ACT.  .    ,    / 

Where  an  act  establishing  a  Court  of  Conscience  provides  that  *'  no  action  or  suit 
for  any. debt  not  amounting  to  40j«,  and  recoverable  by  virtue  of  this  act,  shall  be 
recovered  agiiii^st  any  person  in  any  other  Court,'/  but  contains  no  express  enact- 
ment that  a  defendant  sued  elsewhere  for  jsuch  a  .deb^  may  a^vail  himself  of  the 
objection  by  plea^  the  proper  mode  of  doing  so  nevertheless  is  by.  plea,  and  not 
by  suggestion  on^the  record. ^fter  wetdicU— Reynolds  y,  Tulfion,  2  Q,  D.  644i  . 

COVENANT.    See  lANDLonD  AND  Tenant^  1.  :. 

DEED. 

{Conveyance  in,  by  reference  to  plan—Falsa  demonsiratio.)  A  deed  CQUveyed  a 
piece  of  land,  forming  a  part  of  a  close,  by  reference  to  a  schedule  annexed.  The 
sch^ule  described  the  land,  in  a  column  headed  "  No.  on  the  plan  of  the  Briton 
Ferry  Estate,"  as  **^l53  b;"  in' a  second  column,  headed  **  Description  of  pre- 
mises," as  '*  a  small  piece  marked  on  the  plan  ;**  in  a  third  column,  as  being  in 
the  occupation  of  J.  E. ;  and  in  afourth,  as  "  34  perches."  At  the  time  of  the 
contract,  a  line  was  drawn  upon  the  plan  as  the  boundary  line  dividing  the  fdecc 
153  b  from  the  rest  of  the  close  of  which  it  formed  a  part.  The  plan  was  drawn 
toaiBcalei  but,  upon  measurement  of  the  land<  was  found  incorrect;  and  1^3  b 
contained^  witbin  the  line  ao  drawn,  less  than  34  perches  according  to  the  actual 
measuretiiefit  on  the  plan,  and  27  perches  only  according  to  the  actual  measure- 
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tnent  of  the  land :  Held,  that  the  statement,  that  the  piece  of  land  conveyed 
contained  34  perches,  was  merely  falsa  demonstration  the  prior  portion  of  the  de- 
scription being  sufficient  to  convey  it,  and  that  the  deed  passed  only  the  portion 
of  land  actually  marked  off  on  the  plan,  as  measured  by  the  scale.— 'Lietpe/ljrn  v. 
Earl  of  Jersey,  11  M.  &  W.  183. 
And  see  Bankruptcy,  3. 

DETINUE. 

(Lien,  when  a  defence  in*)  In  detinue  for  a  picture,  it  appeared  that  it  had  been 
entrusted  by  the  plaintiff  to  one  Bye  for  sale,  that  Bye  deposited  it  with  the  de- 
fendant, an  auctioneer,  and  that  when  the  plaintiff  demanded  it  (without  tendering 
anything  for  warehouse  rent)  the  defendant  refused  to  deliver  it  up  until  a  debt 
of  8f.  due  to  him  from  him  Bye  was  discharged :  Held,  that  the  repudiation  of 
the  plaintiff's  title  precluded  the  defendant  from  afterwards  setting  up  a  lien  on 
the  picture  for  warehouse  rent. —  Dirks  v.  Richards,  5  Scott,  N.R.  534. 

DISTRESS.    See  Landlord  and  Tenant,  2. 

ECCLESIASTICAL  COURT.    See  Prohibition. 

EJECTMENT. 

1.  (Taxation  of  costs  in — Egtra  costs,)  Where  the  lessor  of  the  plaintiff  in  eject- 
ment, after  obtaining  a  verdict  and  judgment,  delays  to  tax  his  costs  (although 
apparently  for  the  purpose  of  recovering  the  extra  costs  in  an  action  for  mesne 
profits),  a  judge  has  no  authority  to  order  that  the  defendant  shall  be  a  liberty  to 
enter  satisfaction  on  the  record,  unless  the  lessor  of  the  plaintiff  shall  tax  his  costs 
within  a  limited  time — Doe  d.  Drax  v.  Filliter,  11  M.  &  W.  80. 

2.  (Service,)  What  circumstances  of  obstruction  will  dispense  with  the  ordinary 
service  in  ejectment.    (2  Dowl.  452.)— Doe  d.  Mann  v.  Roe,  1 1  M.  &  W.  77. 

3.  (Same,)  Where  the  premises  were  in  possession  of  a  charitable  association  as 
tenants,  the  Court  granted  a  rule  for  judgment  against  the  casual  ejector,  on 
affidavit  disclosing  service,  on  the  the  matron  of  the  institution  on  the  prenuses 
and  upon  the  secretary,  and  a  subsequent  acknowledgment,  by  the  solicitor  of 
the  association,  of  the  declaration  and  notice  having  reached  his  hands. — Doe  d. 
Fisknumgers'  Co,  v.  Roe,  2  D.  P.  C.  (N.  S.)  689. 

4.  (Sci,fa.  to  revive  judgment  in,)  A  sci.  fa.  issues  to  revive  a  judgment  in  eject- 
ment, though  such  judgment  was  obtained  against  the  casual  ejector,  and  so  the 
merits  were  not  tried.  Where  such  a  writ  had  issued,  and  one  B,  was  deaeribed 
therein  as  tenant  of  the  whole  premises,  but  in  the  affidavit  of  service  of  notice  of 
the  writ  it  was  stated  that  he  was  tenant  of  a  part  only ;  the  Court  refused  to  grant 
judgment  for  the  non-appearance  of  that  tenant,  even  in  respect  of  that  portion  of 
the  premises  of  which  he  was  in  possession.  (1  Ld«  Raym.  669.) — Doe  d.  Rams' 
bottom  V.  Roe,  2  D.  P.  C.  (N.  S.)  690. 

And  see  Arbitration,  6. 

ESCROW.    See  Bankruptcv,  3. 

EVIDENCE.     See  Bills  and  Notes,  4  j  Sheriff,  % 

PINES  AND  RECOVERIES  ACT. 

(Acknowledgment  of  married  woman.)    The  Court,  under  very  peculiar  circum- 


stances, allowed  a  commission  for  taking  the  acknowledgment  of  a  married  i 

in  India  to  be  amended,  by  inserting  therein  the  names  of  two  g«ntleincn  before 
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whom  the  acknowledgment  had  been  taken,  and  who  were  not  originally  named 
therein  as  commissioners ;  and  also  dispensed  with  a  notarial  certificate,  and 
receired  an  affidavit  sworn  before  a  "  political  agent" — the  place  at  which  the 
acknowledgment  was  taken  being  a  very  remote  part  of  India,  and  it  appearing 
(thongfa  not  by  affidavit)  that  there  was  no  notary  public,  nor  any  magistrate 
before  whom  an  oath  could  be  taken,  within  several  hundred  miles. — In  re 
Stubbs,  5  Scott,  N.  R.  327. 

FRIENDLY  SOCIETY. 

llie  sutute  5  &  6  Will.  4,  c.  23,  did  not  preclude  the  trustees  of  a  friendly  society 

from  suing  in  the  saperior  Courts  upon  promissory  notes  given  to  their  treasurer. 

-^AUnm  V.  Pyke,  5  Scott.  N.  R.  241. 

GOODS  SOLD  AND  DELIVERED. 

{Fw  fokat  ehatult  wtaintainable.)  Indebitatus  assumpsit  in  the  sum  of  3000/. "  for 
the  price  and  valoe  of  a  main  engine  and  other  goods  sold  and  delivered."  It  was 
proved  at  the  trial,  that  the  contract  was  "  to  build  an  engine  of  100  horse  power 
for  the  sum  of  2500/.,  to  be  completed  and  fixed  by  the  middle  or  end  of  Decem- 
ber ;"  and  it  appeared  that  the  different  parts  of  the  engine  were  constructed  at 
the  plaintiff's  manufactory,  and  sent  in  parts  at  diffisrent  intervals  to  the  de- 
fendant's colliery,  a  distance  of  twenty  miles,  where  they  were  fixed  piecemeal, 
and  so  made  into  an  engine :  Held,  that  the  price  agreed  upon  was  not  recover- 
able in  the  abpve  form  of  action. 

SembU,  that  the  proper  form  of  count  was,  either  in  indebitatus  assumpsit  for 
work,  labour,  and  materials,  or  for  erecting  and  constructing  an  engine.—- C/arfc  v. 
Bulmer,  11  M.  &  W.  243. 

HABEAS  CORPUS.    See  Contempt. 

HUSBAND  AND  WIFE. 

1.  {Pledge  bif  itife  of  husbmnd*$  goods.)  In  trover  by  the  perM>nat  representatives 
of  G.,  for  a  chest  of  plate  which  the  defendants  claimed  to  hold  as  security  for  an 
advance  of  money,  an  examination  upon  interrogatories  of  the  widow  of  G.  was 
given  in  evidence,  to  show  that  the  plate  was  pledged  by  her  with  the  assent  of 
her  late  husband :  Held,  that  such  examination  was  inadmissible,  as  being  con- 
trary to  the  general  policy  of  the  law. — O'Connor  v.  Majoribanks,  5  Seott,  N.  R. 
395. 

2.  (Martial  right  lo  money  acquired  by  wife  living  apart,)  A  husband  and  wife 
lived  apart  from  each  other;  at  tlie  death  of  the  wife  she  was  possessed  of  money, 
which  was  assnnsed  to  be  the  accumulations  of  interest  arising  from  stock  settled 
to  her  separate  use :  Held,  that  the  husband  was  entitled  to  this  money  in  his 
marital  right. 

The  money  was  taken  possession  of  for  her  father,  (who  was  one  of  the  exe- 
cutors named  in  a  will  made  by  his  wife  under  a  powerreserved  to  her  by  the  set- 
tlement, but  which  will  did  not  in  terms  pass  the  accumulations,)  to  whom  it  was 
handed  over  immediately :  Held,  that,  the  original  taking  being  wrongful,  the 
defendant  could  not  discharge  himself  by  thus  dealing  with  the  money. — Tngman 
V.  Hopkins,  5  Scott,  N.  R.  464. 

3.  (Scire  facias  to  join  husband  in  suit,  when  necessary.)  Where  an  action  is 
brought  by  a  feme  sole,  who  marries  after  the  commencement  of  the  suit,  but 
before  the  trial,  it  is  not  necessary  to  sue  out  a  scire  facias,  to  make  the  hus- 
band a  party  to  the  suiu  (2  Saund.  72  i.^iraiA^  v.  Coiling,  11  M.  &  W.  78 ; 
2D.P.C.(N.S.)776. 
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4.  {Wife* 9  aHtkority  to  bind  husband  by  adminion.)  Where  a  wife  carried  od  ia 
her  husband's  absence  the  business  of  a  shop,  and  by  his  authority  attended  to 
all  the  receipts  and  payments :  Held,  in  an  action  of  replevin  by  the  husband,  that 
a  statement  made  by  the  wife  to  the  landlord,  on  the  occasion  of  her  paying  faim 
rent  for  another  person,  that  she  would  pay  the  rent  of  the  shop  on  a  future  day, 
and  admitting  its  amount,  was  not  evidence  against  the  husband  of  the  terms  of 
the  tenancy,    (l  Bing,  99.)  -keredith  v.  Footner,  11  M.  &  W.  202. 

And  see  BANaavirrcy,  2  i  Fines  and  Recoveries  Act. 

ILLEGAL  CONTRACT.     See  Railway  Shares. 

INFANT. 

1.  (^Necesiaries,  what  are.)  Dinners,  confectionery,  or  fruit, supplied  to  an  infant, 
an  undergraduate  in  the  University,  having  lodgings  in  the  town,  aie  not,  prim^ 
facJe»  necessaries}  and  in  an  action  brought  against  him  for  such  articles,  oo  spe- 
cial circumstances  being  shown,  the  Couit  directed  a  nonsuit  to  be  entered. — 
Brooker  y.  Scott,  11  M.  &  W.  67. 

2.  {Account  stated  by — Ratijieation  after  full  age—Pkadiug^New  assignment,)  — 
An  account  stated  by  an  infant  is  not  absolutely  void,  but  voidable  only, and  may 
be  ratified  by  bim  after  attaining  his  full  age  -,  and  if  he  does  so  ratify  it,  an  action 
of  debt  as  well  as  assumpsit  may  be  maintained  thereon. 

Qtusrc,  whether  to  a  plea  of  infancy,  the  plaintiflf  ought  to  new  assign  the  rati- 
fication as  a  new  contract  entered  into  after  the  party  has  obtained  the  capacity 
of  contracting,  or  plead  it  by  way  of  replication,  as  an  act  giving  validity  to  an 
otherwise  invalid  contract. — Williams  v.  Moor,  11  M.  6;  W.  256. 

INSOLVENT. 

1.  (Discharge  of— Vesting  of  debt  in  assignee,)  The  defendant  obtained  a  judge's 
order  for  his  discharge  from  custody  on  payment  of  the  sum  for  which  he  stood 
chatged  in  execution  at  the  i^aiotiff's  suit.  It  appearing  thai  a  vesting  order 
against  (he  estate  and  effects  of  the  defendant  had  previously  been  obtained  under 
the  I  ^  2  Vict.  c.  1 10,  ss..  36,  37,  that  the  plaintiff  had  been  appointed  usignee, 
and  that  there  were  other  unsatisfied  creditors ;  the  Court  discharged  the  judge's 
otdet^^HolUs  V.  Bryant,  5  Scott,  N.  R.  505. 

2.  (Same,)  By  tbe  provisions  of  the  1  &  2  Vict.  c.  ItO,  all  debts  due  to  an  in« 
sohent  down  to  tbe  time  of  his  final  discharge  vest  in  his  assignee,  whether  due 
or  growing  due  at  the  lime  of  his  petition  or  not. 

Where  to  an  action  for  goods  sold  and  delivered,  tbe  defendant  pleaded,  that 
after  the  defendant  became  indebted,  and  before  the  commeuoement  of  the.  suit, 
the  plaintiff  petitioned  the  Insolvent  Court  for  his  discharge  under  the  1  &  2  Vict.  • 
c.IlO,  and  that  a  vesting  order  having  been  made,  the  debt  in  question  vested  in 
thei  assignee  appointed  by  the  Court ;  and  the  replication  was,  tliat  the  plaintiff 
did  QQty  after  tbe  debt  became  due*  petition  the  said  Court,  and  issue  was  .taken 
thereon ;  the  Court  held  the  issue  to  be  immaterial ;  and  where  upon  such  an 
issue,  evidence  was  given  at  the  trial,  that  the  petition  by  the  plaintiff  to  the 
Insolvent  Court  was  on  the  2nd  of  Marcb^  and  his  final  discharge  .on  the  10th  of 
May,  and  that  the  goods  were  supplied  between  the  5th  of  March  and  the  Mih 
of  May,  and  the  jury,  under  the  direction  of  the  judge  tliat  all  debts  due  lo 
the  plaintiff  up  to  the  time  of  his  final  discharge  vested  in  his  assignees,  found  a 
verdict  for  the  defendant ;  the  Court,  upon  an  application  by  the  plaintiff  to  enter 
a  verdict  for  him  for  the  sum  which  he  claimed,  set  aside  ^he  verdict,  but  refused 
to  aUow.thecamsc  tog<i,do,w.Q  for  trial  a  second  time  «a  ihe  immaterial  isnot 
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raised,  aod  gave  the  defendant  leave  to  amend  his  plea,  and  the  plaintiff  leave  to 
reply  de  novo,  but  without  costs  on  either  side. — Ford  v.  Dabbt^  2  D.  P.  C»  (N. 
S.)877. 

INSURANCE. 

1.  {Life  poUey,  construction  of— Death  of  aisured,  by  his  own  hands,  what  U.)  In 
the  year  1 828  a  poliey  was  effected  by  one  \V.  B.  upon  his  own  life,  with  a  pro- 
viso that,  "  in  case  the  assured  should  di^  upon  the  seas  (except  in  such  passages 
as  were  allowed  by  the  rules  of  the  society),  or  go  beyond  the  limits  of  Europe* 
or  enter  into  or  engage  in  any  naval  or  military  service  whatsoever,  unless  license 
should  be  obtained  from  a  court  of  directors  of  the  society,  or  should  die  by  hie 
own  hands,  or  by  hands  of  justice,  or  in  consequence  of  a  duel,  &c.  &c.,  the  policy 
should  be  void."  In  1838  the  assured,  being  at  the  time  of  unsound  mind,  pre- 
cipitated himself  from  Vauxhall  Bridge  into  the  Thames,  and  was  drowned.  In 
an  action  brought  by  his  executor  on  the  policy,  the  jury  found  that  the  assured 
"  voluntarily  threw  himself  into  the  river,  knowing  at  the  time  that  he  should 
thereby  destroy  his  life,  intending  thereby  to  do  so,  but  that  at  the  time  of  com- 
mitting the  act  he  was  not  capable  of  judging  between  right  and  wrong :"  Held, 
(dissentiente  lladal,  C.  J.),  that  upon  this  finding  the  defendant  was  entitled  to 
tlie  verdict,  the  proviso  embracing  all  cases  of  intentional  self-destruction. — 
Borradaile  t.  Hunter,  5  Scott,  N.  R.  418. 

2.  {Interest »)  A  person  who  assigns  away  his  interest  in  a  ship  or  goods,  after 
effecting  a  policy  of  insurance  upon  them,  and  before  the  loss,  cannot  sue  upon 
the  policy ;  except  as  a  trustee  for  the  assignee,  in  a  case  where  the  policy  is 
handed  over  to  him  upon  the  assignment,  or  there  is  an  agreement  that  it  shall  be 
kept  alive  for  his  benefit.-— Fojc/m  v.  Innes,  11  M.  &  W.  10. 

3.  (MUrepreuntation  and  concealment  by  assured*)  The  Shipping  List  at  Lloyd's, 
stating  the  time  of  a  vessel's  sailing-,  is  primd  facie  evidence  against  an  under- 
wriler  as  to  what  it  contains,  as  the  underwriter  must  be  presumed  to  have  a 
knowledge  of  its  contents,  from  having  access  to  it  in  the  course  of  his  business : 
but  where  the  insurer,  in  a  letter  written  for  the  purpose  of  effecting  theinterance, 
made  a  false  statement  and  concealment  as  to  the  time  of  the  vessel's  sailing,  and 
the  underwriter,  relying  upon  that  representation,  did  not  in  fact  look  at  the  list, 
but  acted  upon  the  representation  in  making  Uie  insurance :  Held,  that  the  un- 
derwriter was  not  bound  by  the  contents  of  the  list,  so  as  to  render  the  misrepre- 
sentation and  concealment  by  which  he  was  misled  immaterial,  and  that  it  was 
the  duty  of  the  judge  to  have  pointed  out  to  tlie  jury  that  misrepresentation  and 
coQcealment.-.-iiifacfcimlMb  v.  Marshall,  11  M.&  W.  116. 

4.  (Insuradce,  "  lost  or  not  intt,'* -^Interest, — Pleading. — Argumentative  general 
usii#.)  Declaration  on  a  policy  of  insurance  stated,  that  the  {Haintiff  caused  a 
poliey  to  be  effected,  purporting  thereby  and  containing  therein,  that  B.  and  Co., 
as  Welt  in  their  own  names  as  in  that  of  all  parties  interested,  made  assuraaee  with 
the  ddendaois  for  2000<.  on  goods  (declared  to  be  360  bales  of  cotton),  hist  or 
not  lost,  at  and  from  Bombay  to  London  ;  and  that  in  consideration  thereof,  and 
that  the  plaintiff  paid  the  defendants  the  preininm,  and  agreed  to  observe  the  terms 
and  conditions  of  the  policy,  the  defendants  promised  him  that  they  would 
becdme  assurers  to  the  plaintiff  of  the  said  sum  of  2000/.  The  declaration  then 
averred  that  the  goods  w«re  shipped  on  the  voyage ;  that  the  plaintiff  was  during 
the  voyage,  to  wit,  on  &c.,  interested  in  the  goods  to  the  amount  insured ;  that 
the  assurance  was  made  for  the  use  and  benefit  and  on  the  account  of  the  plain- 
tiff j  that  the  ship  sailed,  and  met  with  tempestuous  weather,  whereby  the  goods 
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were  wetted  and  damaged,  and  rendered  of  no  use  or  value  to  the  plaintiff: 
Held,  that  a  plea  to  this  declaration,  that  the  goods  were  so  damaged  before  the 
plaintiff  acqaired  any  interest  therein,  was  bad  on  general  demurrer. 

A  party  may  make  an  insurance  on  goods  lost  or  not  lost,  though  he  have  ac- 
quiied  his  interest  in  them  after  a  partial  loss,  unless  he  bought  them  with  a  know- 
ledge of  the  damage. 

A  plea  to  the  above  declaration,  that  the  policy  was  not  caused  to  be  made  by 
or  on  behalf  of  the  plaintiff,  was  held  bad  on  special  demurrer,  as  amounting  to 
non  assumpsit*  So  also  was  a  plea  that  the  plaintiff  did  not  pay  the  premium, 
nor  promise  the  defendants  to  observe  the  terms  and  conditions  of  the  policy. 

A  defendant  is  not  at  liberty  to  traveise  any  single  material  fact  which  wonld 
be  included  in  the  general  issue. 

The  plea  of  non  assumpsit  puts  in  issue  the  consideration  for  the  promise  as 
well  as  the  promise  w^XU—Sutherland  v.  Pratt,  11  IVi,  &  W.  '296  ;  2  D.  P.  C. 
(N.S.),813. 

INTERPLEADER  ACT. 

The  assignees  of  aH)ankrupt  sued  a  banker  for  money  deposited  with  him  by  the 
bankrupt ;  a  third  party  claimed  the  money  as  part  of  a  fund  which  the  bankrupt 
held  in  trust.  On  an  interpleader  rule,  the  Court  ordered  an  action  to  be  brought 
in  the  name  of  the  bankrupt  against  the  assignees,  the  cestui  que  trust  to  find 
security  for  the  defendants'  costs, 

The  affidavit  in  support  of  an  interpleader  rule  should  show  that  the  applica. 
tion  is  made  before  plea  pleaded. 

An  interpleader  rule  called  upon  the  parties  to  appear  before  the  Court,  "in 
order  that  it  might  exercise  its  jurisdiction  on  the  adjustment  of  their  seve^l 
claims :"  Held  sufficient  in  terms.— Frtut  v.  Heywood,  2  D.  P.  C.  (N.S.),  801. 

JOINT-STOCK  COMPANY.    See  Stamp,  1. 

JOINT-STOCK  BANKING  COMPANY. 

1  (^Action  by, for  price  of'  sharei-^  Pleading,)  In  assumpsit,  the  declaration  com- 
menced with  stating  that  A.  D.  (the  plaintiff^,  one  of  the  public  officers  of 
certain  persons  united  in  copartnership  for  the  purpose  of  carrying  on  the  trade 
or  business  of  bankers  in  England,  according  to  the  7  Geo.  4,  c.  46,  complained 
&c.,  and  then  went  on  to  allege  that  the  defendant  was  indebted  to  the  plaintiff 
for  (amongst  other  things)  work  and  labour,  &c.  of  the  said  copartnership  as 
bankers,  of  and  for  the  defendant,  at  his  request :  Held,  on  motion  in  arrest  of 
judgment,  that  it  sufficiently  appeared  from  the  whole  record,  that  the  copartner- 
ship were  canying  on  the  business  of  bankers  according  to  the  act,  so  as  to  enable 
them  to  sue  by  their  public  officer. 

It  was  assumed  that  the  statutes  7  Geo.  4,  c.  46,  s.  9,  and  1^2  Vict.  c.  96, 
s.  1,  enable  banking  copartnerships  to  sue  in  the  name  of  their  public  officer  for 
the  price  of  shares  therein. — Davidson  v.  Bower,  5  Scott,  N.  R.  538. 

2  (Action  against  public  officer — Plea  of  bankruptcy,)  In  an  action  against  the 
public  officer  of  a  banking  copartnership,  the  Court  set  aside  a  plea  of  the  defend- 
ant's bankruptcy,  on  the  plaintiff's  undertaking  not  to  sue  out  execution  personally 
against  the  defendant,  his  lands,  or  goods. — (7  Dowl.  B65,)— Steward  v.  Dunn^ 
11  M.  &  W.  63 ;  2  D.  P.  C.  (N.  S.),  742., 

JUDGMENT. 

{Charging  itoek  under  1^2  Viet,  e.  110,  <.  li-^LiabHity  of  Bank  of  England 
thireupoH.)    A.  b«Bg  possessed  of  12,068<.  6ff.  Qd,  new  three  and  a  half  per 
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cent  stock,  beqaeaih«d  to  £.  C.  a  certaiD  interest  in  6000/.,  parcel  thereof.  A 
judgment  having  beea  obtained  against  £.  C«,  the  judgment  creditor  obtained  a 
judge's  order  under  1  &  2  Vict.  o.  110,  ss.  14  and  16,  charging  this  latter  sum 
with  the  judgment  debt,  which  upon  cause  shown  was  made  absolute  as  to  so 
much  of  the  dividends  as  were  payable  to  £•  C.  for  her  own  use.  These  orders 
having  been  served  upon  the  Bank  of  England,  the  Bank  refused  in  consequence 
to  pay  the  dividends  upon  the  12,068/.  6i.  8d.  to  the  executors  under  A.'s  will, 
and  they  brought  an  action  against  the  Bank  to  recover  those  dividends ;  and  the 
Bank  now  applied  for  a  stay  of  proceedings  on  payment  of  a  portion  of  the 
dividends:  Held,  that  there  was  no  ground  or  necessity  for  the  application,  the 
'  Bank  being  bound  to  pay  the  dividends  to  the  legal  owners,  the  executors,  who 
were  answerable  for  their  proper  application. — Fowler  v.  ChurehUl,  11  M.  £c  W. 
323;  2D.P.  C.(N.S.;,767. 

JUStlCES  OF  THE  PEACE.    See  Turnpike  Acts,  1. 

LANDLORD  AND  TENANT. 

1*  (Covenant  not  to  use  land  oiherwite  than  as  meadow  or  pasture,  how  broken — Rent, 
satisfaction  of  by  distress.)  In  a  lease  of  land,  the  lessee,  in  addition  to  a  certain 
reserved  rent,  covenanted  to  pay  a  penal  rent  for  pasture  land  broken  up  or 
"  used  or  converted  to  any  other  use  than  meadow  or  pasture  land."  Quare, 
whether  using  the  land  as  a  racecourse  and  ground  for  training  horses  was  a 
breach  of  the  covenant,  at  all  events  the  question  is  one  for  a  jury,  and  not 
determinable  by  the  Court  on  demurrer. 

To  a  breach  alleging  non-payment  of  the  reserved  rent,  the  defendant  pleaded, 
"  as  to  so  much  of  the  declaration  as  related  to'the  sum  of  150/.,  parcel  of  the  said 
alleged  arrears  of  rent  in  the  declaration  firstly  mentioned,"  that  after  the  same 
became  due,  and  before  the  commencement  of  the  action,  the  plaintiff  distrained 
certain  goods  and  sold  them  for  a  sum  greater  than  the  amount  of  the  arrears  of 
rettt,  and  thereby  then  satisBed  and  discharged  the  said  last  mentioned  arrears : 
Held  no  answer.— il/</ru{^«  v.  Howard,  5  Scott,  N.  R.  623. 

2.  {Right  of  tenant  to  leave  for  nuisance  to  house,)  It  is  an  implied  condition  in  the 
letting  of  a  house,  that  it  shall  be  reasonably  fit  for  habitation;  if  it  be  not  (e.  g. 
where  it  is  greatly  infested  with  bugs),  the  tenant  may  quit  it  without  notice. — 
Smith  V.  MarrabUf  11  M.  &  W.  5 ;  2  D.  P.  C.  (N.  S.)  810. 

LEASE.    See  V£W2>or  and  Purchaser. 

LIBEL. 

{Pleading  to  part  of — Inducement,  when  properly  traversed*)  Declaration  for  libel 
averred,  that  before  and  at  the  time  of  the  committing  of  the  grievance  by  the 
defendant,  the  defendant  used  the  word  "  black-sheep"  for  the  purpose  of  ex- 
pressing and  meaning,  and  it  was  understood  by  the  persons  to  whom  the  libel 
was  addressed  as  expressing  and  meaning  a  person  notorious  by  reason  of  bad 
character,  and  of  stained  and  sullied  reputation  :  yet  the  defendant,  intending  to 
cause  it  to  be  believed  that  the  plaintiff  had  conducted  himself  dishonestly  and 
improperly,  published  of  and  concerning  the  plaintiff  the  libellous  matter  follow- 
ing : — **  Black-sheep*'  (meaning  thereby  that  the  plaintiff  was  a  black-sheep,  in 
the  sense  and  meaning  in  which  the  word  was  so  used  by  the  defendant.  [The 
declaration  then  set  forth  a  statement  of  facts  respecting  the  plaintiff,  no  part  of 
which  was  in  itself  libellous.]  The  defendant  pleaded,  as  to  the  publishing  of 
the  following  part  of  the  supposed  libel,  that  is  to  say,  "  black-sheep,"  that  the 
defendant  did  not  use  that  word  for  the  purpose  of  expressing  or  meaning,  nor 
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was  it  anderstood  by  tlie  persons  ia  the  declaration  mentioned  as  expressing  or 
meaning,  a  person  notorious  by  reason  of  bad  character,  or  of  stained  and  sallied 
reputation  :  concluding  to  the  contrary  :  Held,  on  special  demurrer,  1st,  that  the 
plea  was  well  pleaded  to  that  part  only  of  the  libel :  2dly,  that  it  was  rightly 
pleaded  as  to  the  publishing  of  that  part  of  the  libel,  and  not  to  the  inducement 
in  the  declaration  as  to  that  part :  and,  thirdly,  that  it  was  not  bad  as  amounting 
to  not  guilty ;  the  averment  in  the  declaration,  as  to  the  word  "  black- sheep," 
being  properly  matter  of  inducement,  which  it  was  necessary  to  traverse  specially 
^M'Gregor  v.  Gregory,  II  M.  &  W.  287 ;  2  D.  P.  C.(N.  S.)  769. 

LIEN.    See  Detinue. 

LIMITATIONS,  STATUTE  OF. 

(^Payment  of  interest  by  cO'Contractor,)  N.  having  applied  to  D.  for  a  loan  of 
300/.  on  mortgage,  D.,  doubting  the  suHiciency  of  the  security,  refused  to  advance 
it  without  having,  in  addition,  a  joint  and  several  promissory  note  for  50l»  from 
N.  and  one  F.,  payable  on  demand.  The  note  and  mortgage  were  accordingly 
given,  the  latter  containing  a  covenant  by  N.  to  pay  the  sum  of  3002.  and  in- 
terest at  five  per  cent.  Several  half-yearly  payments  of  7f.  lOi.  each  for  in. 
terest  having  been  made  by  N. :  Held,  in  an  action  against  F.  upon  the  note, 
that  such  payment  by  N.  kept  all  the  securities  alive,  and  pievented  the  operation 
of  the  Statute  of  Limitations  as  to  the  note. — Bowling  v.  Ford,  11  M.  &  W. 
329. 

LONDON,  CITY  OF. 

{Proceedings  whei'c  custom  of  London  is  put  in  issue.)  Where  a  custom  of  the 
City  of  London  is  put  in  issue,  a  certiorari  goes  to  the  mayor  and  aldermen, 
commanding  them  to  certify  by  the  mouth  of  their  Recorder,  whether  or  not 
there  is  such  custom  as  alleged  ;  and  upon  such  certificate  by  the  Recorder  in 
open  Court,  the  judgment  is  entered  accordingly.  A  plea  of  foreign  attachment 
must  state  that  the  garnisher  is  within  the  juiisdiction  of  the  Mayor's  Court  at 
the  time  of  the  attachment.  And,  semble,  that  it  should  also  aver  that  execu- 
tion was  had  against  the  garnishee  in  the  local  court.— Cros6i/  v.  Hetherington , 
6  Scott,  N.  R.  637. 

MALICIOUS  PROSECUTION. 

(Probable  cause,)  Case  for  a  malicious  prosecution.  The  plaintiff,  having  become 
tenant  to  the  defendant,  who  resided  in  Wiltshire,  of  a  house  and  lands  in  Car- 
marthenshire, together  with  the  exclusive  right  of  sporting  over  certain  lands 
adjacent,  belonging  to  the  defendant,  fished  one  of  the  ponds  by  cutting  down 
the  dam,  and  but  few  fish  having  been  caught,  one  -D.,  who  was  the  defendant's 
local  agent,  suggested  to  the  plaintiff  that  he  might  fish  a  certain  pond  on  the 
estate  by  cutting  down  the  bank  and  placing  a  net  to  catch  the  fish  ;  which  the 
plaintiff  accordingly  afterwards  did  during  the  tenancy,  and  a  few  fish  were 
taken.  Disputes  having  afterwards  arisen  between  the  plaintiff  and  the  defend- 
ant, D.  laid  an  information  before  magistrates  against  the  plaintiff  for  unlawfully 
and  maliciously  breaking  down  the  dam  and  destroying  the  fish,  under  7  &  8 
Geo..  4,  c.  30,  s.  15,  and  D.  having  been  examined,  the  magistrates  required  the 
plaintiff  to  find  bail  to  appear  to  an  indictment  for  that  offence  at  the  next  assizes, 
where  a  bill  was  preferred  but  ignored.  The  defendant  was  not  present  at  the 
hearing  of  the  information,  nor  was  there  any  evidence  to  show  that  he  knew 
tliat  D.  had  given  th^  plaintiff  permission.    At  the  trial,  the  judge  asked  the 
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jury  whether  in  their  opinion  D.  had  given  permission,  and  they  found  that  he 
had  ;  they  also  found  that  D.  acted  under  the  defendant's  authority  in  instituting 
the  proceedings  ;  and  the  learned  judge  having  expressed  his  opinion  that  there 
was  an  absence  of  reasonable  and  probable  cause :  Held,  that  he  was  correct  in 
so  deciding,  and  that,  independently  of  the  permission  given  by  D.,  there  was  no 
reasonable  or  probable  cause  for  instituting  the  proceedings. — Mickell  v.  Wit^ 
Hams,  11  M.  &  W.  205. 

MANDAMUS,    See  Turnpike  Axjts,  2. 

MASTER  AND  SERVANT. 

(Discharge  of  servant  for  disobedience—Pleading.)  Where  an  agreement  con- 
tained an  attestation  clause,  and,  subjoined  to  it,  the  name  of  a  person  as  an  at* 
testing  witness,  but  the  name  was  written  in  pencil,  and  not  by  the  supposed 
witness,  but  by  one  of  the  parties  to  the  instrument :  Held,  that  there  was  no 
prim&  facie  evidence  of  th«re  being  an  attesting  witness,  so  as  to  render  it  neces- 
sary to  call  the  supposed  witnes8>  and  that  the  signatures  of  the  parlies  might 
be  proved  by  other  evidence. 

To  an  action  against  the  defendants,  proprietors  of  a  cotton  manufactory,  for 
refusing  to  employ  the  plaintiff  as  manager  pursuant  to  agreement,  and  discharg. 
ing  him  from  their  service  before  the  period  mentioned  in  the  agreement;  the  de- 
fendants pleaded,  that  the  plaintiff  so  wrongfully,  disobediently,  and  unskilfully 
conducted  himself  as  such  manager,  that  they,  the  defendants,  suffered  and  sus- 
tained great  loss,  to  wit,  to  the  amount  of  1000/.  &c. :  Held,  that,  in  order  to 
support  such  a  plea,  it  was  necessary  to  show,  not  only  disobedience,  but  such 
disobedience  as  occasioned  a  loss,  and  there  being  no  evidence  of  any  loss,  that 
the  plea  was  not  supported. 

Where  there  has  been  disobedience,  or  an  act  of  misconduct  by  a  servant, 
known  to  the  master  at  the  time  he  discharges  him,  although  the  master  does  not 
mention  that  as  the  precise  ground  of  discharge,  he  may  afterwards,  by  showing 
that  the  fact  existed,  and  that  he  knew  it,  justify  such  discharge  :  but  semble,  that 
it  is  otherwise  where  the  act  of  misconduct  was  not  known  to  the  master  at  the 
time  of  the  discharge,  as  it  could  not  then  be  the  cause  of  it. — Cussons  v.  Skin" 
ner,  11  M.&W.  161. 

METROPOLITAN  POLICE  ACT. 

(What  is  a  thing  done  in  "  purstiance  of  the  acV* — Costs,)  The  Metropolitan 
Police  Act,  10  Geo.  4,  c.  44,  s.  41,  gives  the  usual  protection  to  persons  against 
whom  any  action  or  prosecution  shall  be  commenced  for  anything  done  in  pursu- 
ance of  the  act,  and  provides,  *'  that  although  a  verdict  shall  be  given  for  the 
plaintiff  in  such  action,  such  plaintiff  shall  not  have  costs  against  the  defendant, 
unless  the  judge  before  whom  the  trial  shall  be  shall  certify  his  approbation  of 
the  action  and  of  the  verdidt  obtained  thereupon."  In  trespass  for  an  assault 
and  false  imprisonment,  it  appeared  that  the  plaintiff  had  been  a  constable  in  the 
Metropolitan  Police  force,  and  the  defendant  a  superintendent ;  that  according 
to  the  rules  laid  down  by  the  commissioners  for  the  regulation  of  the  force,  every 
constable,  not  being  a  married  man,  is  bound,  if  required,  to  reside  in  one  of  the 
section-houses,  and  every  constable  who  is  discharged  or  quits  the  force  forfeits 
his  pay  for  the  current  week  and  is  required  to  give  up  his  uniform  ;  that  the 
plaintiff  an  unmanied  man  was  (before  the  2  &  3  Vict.  c.  47,  came  into  opera- 
tion) required  by  one  of  the  Serjeants  of  the  division  to  which  he  was  attached 
to  take  up  his  abode  at  a  section-house,  but  refused  so  to  do,  and  without  notice 
VOL.  XXX.   NO.  LXII,  F  F 
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resigned,  and  refused  on  demand  to  deliver  up  his  uniform,  that  for  this  refusal 
the  plaintiff  was  taken  into  custody  and  detained  by  the  defendant's  orders  until 
the  following  morning,  when  he  was  carried  before  a  magistrate,  who  discharged 
him.  A  verdict  having  been  found  for  the  plaintiff,  damages  51, :  Held,  that  he 
was  entitled  to  his  costs  without  a  certificate,  the  action  not  being  brought  for  %- 
thing  done  "  in  pursuance  of  the  act.^' 

lu  order  to  ascertain  whether  or  not  the  facts  bring  the  case  within  the  act,  re- 
course must  be  had  to  the  judge's  notes. 

Qiuere,  as  to  the  mode  of  taking  advantage  of  the  statute,  when  the  case  is 
vnthin  it,  whether  by  suggestion  or  by  motion  to  stay  proceedings  on  payment  of 
the  damages  without  costs,  and  also  as  to  the  time  for  making  ii,-^Barthohm$w 
V.  Cart§r,  5  Scott,  N.  R.  498. 

MUNICIPAL  CORPORATION  ACTS. 

(Operation  rf  b  8f  6  VicU  e.  104.)  The  stat.  5  &  6  Vict.  c.  104,  s.  1^  enacto,  that 
from  and  and  after  the  passing  of  the  act,  the  word  "  contract"  in  s.  28  of  5  & 
6  Will.  4,  c.  76,  shall  not  extend  or  be  construed  to  extend  to  any  lease,  &c. : 
Held,  that  such  enactment  did  not  alter  the  construction  to  be  put  upon  the  pre- 
vious act,  so  far  as  it  related  to  any  action  commenced  before  the  10th  August, 
1842,  when  the  latter  act  passed. — Simpson  v.  Ready,  11  M,k  W,  344. 

NEW  ASSIGNMENT.    See  Infant,  2. 

NUISANCE. 

(^Right  to  abate  private  nuisance — Request,  when  necessary,)  A  party  has  no  right 
to  enter  apon  the  land  of  another  in  order  to  abate  a  nuisance  of  filth  without 
previous  notice  or  request  to  the  owner  of  the  land  to  remove  it,  unless  it  appear 
that  the  latter  was  the  original  wrongdoer,  by  placing  it  there,  or  that  it  arises 
from  a  default  in  the  performance  of  some  duty  or  obligation  cast  upon  him  by 
law,  or  that  the  nuisance  is  immediately  dangerous  to  life  or  health.  (6  Rep. 
100  J  Jenk.  6th  cent.,  67.)— Jonw  v.  Williams,  11  M.  fie  W.  176. 

NUL  TIEL  RECORD.    See  Pleading,  4, 13. 

ORDER  OF  REMOVAL. 

1.  {Examinations— Statement  of  settlement  by  relief,)  The  examinations  show  suffi- 
cient ground  of  removal,  if  they  state  a  case  of  relief,  though  they  also  contain  an 
imperfect  statement  only  of  an  actual  settlement. — Reg,v»  Inhabitants  of  Camrose, 
2  Q.  B.  330. 

2.  (Examinations— Hiring  and  service,)  The  pauper  was  removed  to  S.  parish, 
as  having  a  settlement  there  by  hiring  and  service.  The  examinations  stated  that 
he  was  18  years  old  and  unmarried  at  the  time  -of  hiring,  but  not  that  he  was 
at  that  time  "without  child  or  children."  Held,  that  the  sessions  could  not 
treat  this,  and  other  incidental  statements  in  the  course  of  the  examinations,  tending 
indirectly  to  the  same  conclusion,  as  a  statement  that  the  pauper,  when  hired,  , 
was  without  child  or  children,  and  therefore  that  the  examinations  were  insufficient. 
(2  Q.  B.  5U,)—Reg,  v.  Inhabitants  ofSherburn,  2  Q.  B.  646,  n.  See  also  in 
grounds  of  appeal,  although  by  coupling  them  together,  it  appeared  that  the 
pauper  was  at  the  time  only  eleven  years  old, — Reg,  v.  Recorder  of  Leeds,  id.  547. 

3.  (Mandamus  to  make  order  of  removal,  when  granted,)  Where  magistrates,  after 
taking  the  examination  of  a  pauper,  with  a  view  to  an  order  of  removal,  but 
refused  to  make  the  order  on  the  ground  that  the  examination  disclosed  a  settle- 
ment in  the  applicant  parish,  the  Court  of  Q.  B.  refused,  on  a  suggestion  that  the 
refusal  was  founded  on  erroneous  grounds,  grant  a  writ  of  mandamus  to  the  justices 
to  compel  them  to  make  the  OTder,^Reg.  v.  Rogers,  2  D.  P.  C.  (N.  S.)  673, 
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4,  {Examination,)  The  pauper's  examination  stated,  that  when  about  16  years  of 
age  he  was  put  out  and  bound  apprentice  by  the  churchwardens  and  overseen  of 
the  poor  of  W.  &c.,  to  W.  T.  of  the  township  of  D.  Held  insufficient,  as  not 
showing  a  residence  under  the  indenture.— JR«^.  v.  Jititicei  of  the  We$t  Riding,  2 
D,  P.  C.  (N.  S.)  707, 

PARTICULARS  OF  DEMAND. 

(Amendment  of.)  The  Court  allowed  the  plaintiff  to  amend  his  particulars  of 
demand,  pending  a  reference  of  the  cause,  by  adding  thereto  items  alleged  to 
have  accrued  during  the  space  of  time  covered  by  the  particulars  already  delivered, 
there  being  no  suggestion  on  the  part  of  the  defendant  that  he  would  not  have 
consented  to  the  reference  had  the  items  in  question  been  originally  inserted,—* 
Blunt  V.  Cooke,  5  Scott,  N.  R.  232. 

PATENT. 

(Novelty,)  The  plaintiff  took  out  a  patent  for  the  application  of  anthracite  or  stone- 
coal  combined  with  a  hot-air  blast  in  the  smelting  or  manufacture  of  iron  from  iron- 
stone mine,  or  ore.  The  use  of  the  hot-blast  was  already  the  subject  of  a  former 
patent,  granted  to  one  Neilson,  and  was  used  by  the  plaintiff  under  a  license  from 
him ;  but  the  combination  of  the  hot-blast  virith  the  use  of  anthracite  in  the  smelting 
of  iron  vvas  new,  and  the  result  appeared  to  be  a  larger  yield  at  a  smaller  cost,  and 
a  better  quality  of  iron,  than  under  the  former  process  by  means  of  the  combina- 
tion of  the  hot  blast  with  coke  from  bituminous  coal :  Held,  that  this  new  com- 
bination was  a  "  new  manufacture  within  the  meaning  of  statute  of  James. 
Neilson's  stated  that  the  blast  was  to  be  passed  from  the  bellows  or  blowing 
apparatus  into  an  air-vessel  or  receptacle"  (not  particularly  describing  its  form,) 
and  through  or  from  that  vessel  6r  receptacle  by  means  of  a  tube,  pipe,  or  aperture, 
into  fire,  forge  or  furnace.  The  air-vessel  used  by  the  plaintiff  consisted  of  a  coil 
or  succession  oftubet  so  constructed  as  to  expose  to  the  action  of  the  fire  by  which 
it  was  heated  a  larger  surface  of  the  air  in  its  transit  to  the  furnace,  and  thereby 
materially  increase  the  temperature  of  the  blast :  Held  that  the  hot  blast  thus  used 
by  the  plaintiff  was  substantially  Neilson's  hot  blast. 

The  degree  of  labour  and  expense  of  experiments  does  not  properly  enter  into 
the  consideration  of  whether  or  not  an  invention  is  the  subject-matter  of  a  patent.—- 
Crane  ▼.  Priee,  5  Scott,  N.  R.  338. 

PLEADING 

1.  (PUa,  when  bad  at  argumentative  traverse  of  plaintiff's  possession,  in  trover.) — 
In  trover  against  the  sheriff  for  seizing  certain  goods  and  chattels  of  the  plain- 
tiff, the  defendant  pleaded  that  a  writ  of  fi.  fa.  against  the  goods  of  one  H.  was 
delivered  to  him,  a  sheriff,  to  be  executed  -,  that  the  goods  in  the  declaration 
mentioned  were  the  goods  of  H. ;  that  H.  fraudulently  and  collusively  gave  and 
delivered  to  the  plaintiff  possession  of  the  goods  under  colour  of  a  feigned, 
coTinous,  and  fraudulent  alienation,  bargain,  and  conveyance  thereof  from  him 
to  the  plaintiff,  then  made,  to  the  end,  intent,  and  purpose  to  delay,  hinder, 
and  defraud  the  execution  creditor  and  the  other  creditors  of  H.  of  their  re- 
spective lawful  actions,  debts,  and  demands  against  H.,  contrary  to  the  statute  ; 
and  that  the  plaintiff  claimed  title  to  the  goods  under  colour  of  the  said  feigned, 
covinous,  and  fraudulent  alienation,  bargain,  and  conveyance  thereof,  &c. : 
Held,  that  the  plea  was  bad,  as  a  mere  argumentative  denial  of  the  plaintiff's 
possession. — Howarth  v.  ToUemache,  5  Scott,  N.  R.  329. 

pf2 
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2.  (RepHcation  of  non  est  factum  to  plea  of  release,)  To  a  plea  of  a  release  by 
the  plaintiflTs  of  a  co-cootiactor  with  the  defendants,  the  plaintiffs  replied  non 
est  factam,  to  which  the  defendants  rejoined  '*  that  the  said  deed  tf  the  deed 
of  the  plaintiffs/'  on  which  issue  was  joined.  Semble,  that  this  issue  would 
be  supported  by  the  production  of  the  release  in  a  cancelled  state,  it  having 
been  cancelled  by  the  releasee  after  the  plea  was  pleaded,  but  before  issue 
joined.— Tfldrf  v.  Emly,  11  M.  &  W.  1. 

3*  (Departure.)  To  a  declaration  in  assumpsit  on  several  bills  of  exchange,  for 
goods  sold  and  delivered,  &c.,  the  defendant  pleaded  a  release  by  deed,  making 
profert.  The  replication  set  out  the  deed  on  oyer,  from  which  it  appeared  that 
the  plaintiffs  and  others,  creditors  of  the  defendant,  agreed  to  release  the  de- 
fendant from  their  claims,  on  his  agreeing  to  pay  them  a  composition  of  lis. 
in  the  pound  thereon,  and  giving  certain  promissory  notes  for  the  amount ;  with 
a  proviso  that  in  case  default  should  be  made  in  payment  of  any  of  the  notes 
when  due,  the  agreement  and  release  should  be  void.  The  replication  then 
averred  that  default  was  made  in  payment  of  one  of  the  notes,  and  that  the 
same  was  renewed  by  another,  which  was  dishonoured  when  due.  Rejoinder, 
that  before  such  default  the  defendant  delivered  to  the  plaintiffs  another  pro* 
missory  note,  which  was  accepted  by  them  in  lieu  and  satisfaction  of  the  said 
first  note  :  Held,  that  the  rejoinder  was  bad,  as  being  a  departure  from  the 
plea.— New//  v.  Boyle,  11  M.  &  W.  26  j  2  D.  P.  C.  (N.  S.)  747. 

4.  (Nul  tiel  record — Variance.)  In  an  action  of  debt  on  a  judgment  brought 
against  L.  B.  and  £.  his  wife,  the  declaration  alleged  that  the  plaintiff,  on,  &c. 
recovered  judgment  against  the  said  E.  by  the  name  of  £.  R.,  in  an  action  on 
promises,  which  promises  were  made  by  her  the  said  £.  whilst  she  was  sole 
and  unmarried.  Plea,  nul  tiel  record.  On  the  judgment  being  produced  in 
Court,  it  appeared  to  have  been  recovered  against  £.  R.  and  others  :  Held, 
this  having  been  objected  to  on  the  ground  of  variance,  that  such  objection 
was  invalid ;  and  that  the  objection,  if  any,  should  have  ))een  taken  by  plea 
in  abatement.— Cocfo  v.  Brewer,  11  M.  &  W.  51 ;  2  D.  P.  C.  (N.  S.)  759. 

5.  (Plea  of  release,  when  set  aside,)  An  action  having  been  brought  agaioBt  the 
defendant  for  illegally  pledging  certain  quantities  of  tobacco,  and  the  defend- 
ant having  pleaded  a  release  given  to  him  by  one  of  the  parties  interested  in 
the  tobacco,  the  Court  refused  to  set  aside  the  plea,  the  releasor  having  an 
immediate  interest  in  the  money  sought  to  be  recovered,  but  no  fraud  being 
shown. 

Qiun'e,  whether  a  Court  of  Equity  would  under  such  circumstances  set  the 
release  aside  t 

A  Court  of  Law  has  no  jurisdiction  to  set  aside  a  release  which  is  good  in 
law,  but  in  the  exercise  of  its  equitable  jurisdiction  it  may  interfere  to  pravent 
a  defendant  from  pleading  a  release,  where  it  would  be  a  manifest  fraud  on  a 
third  party  seeking  to  enforce  a  demand  against  the  defendant,  and  where  the 
defendant  himself  is  a  party  to  the  fraud.— PAi//i/»  v.  Clagett,  11 M.  &  W.  84. 

6.  (Averment  of  lapse  of  reasonable  time  for  performance  of  agreement,  when  naeey- 
sary.)  Assumpsit :  The  declaration  alleged  that  the  plaintiff  being  possessed 
of  a  bill  of  exchange  drawn  by  one  S.  £.  upon  and  accepted  by  J.  S.,  payable 
to  S.  E.'s  order,  for  400/.,  and  by  him  indorsed  to  G.  £.,  who  indorsed  it  in 
blank,  and  a  fiat  in  bankruptcy  having  issued  against  S.  £.,  by  a  certain  agree- 
ment between  the  plaintiff  and  defendant,  the  defendant  bought  of  tlie  plain- 
tiff, and  the  plaintiff  bargained  and  sold  to  the  defendant,  the  said  faOl  of 
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exchange  for  200/.,  and  it  was  agreed  between  the  plaintiff  and  defendant, 
that  upon  G.  E.  handing  over  to  the  plaintiff  the  sum  of  200/.,  the  said  bill 
sbonld  be  delivered  over  to  him.  The  declaration  then  alleged  mutual  pro- 
mises, and  the  plaintiff's  readiness  to  perform  the  agreement,  and  deliver  the 
bill  to  the  defendant  or  G.  £.,  and  averred  that  although  the  defendant  did 
pay  50/.,  parcel  of  the  200/.,  yet  he  had  not,  although  often  requested,  paid 
the  residue  thereof :  Held,  that  the  declaration  was  bad  on  general  demurrer, 
for  not  averring  that  a  reasonable  time  had  elapsed  since  the  making  of  the 
agreement.— 5(atJan  v.  Eaitvoood,  11  M.  &  W.  197. 

7.  (^Avermait  of  touts  temps  prist,  when  necessary,)  To  a  count  for  money  had  and 
received,  the  defendant  pleaded  that  after  the  making  of  the  promise,  to  wit, 
on,  &c.,  the  plaintiff  requested  him  to  send  the  said  sum  of  money  to  him  by 
post,  and  that  he  did  so :  Held  bad  on  special  demurrer,  for  want  of  an  aver- 
ment, either  that  there  was  no  prior  request  to  pay,  or  that  the  defendant  was 
always  ready  to  pay.— fTin^ron  v.  Kington,  11  M.  &  W.  233  ;  2  D.  P.  C.  (N,  S.) 
799. 

8.  (^Traverse,  when  sufficiently  large  —Judgment  non  obstante  veredicto — Repleader,) 
To  a  declaration  by  the  payees  against  the  acceptor  of  a  promissory  note,  the 
defendant  pleaded  that  one  T.  D.,  the  brother  of  the  defendant,  then  deceased, 
was  in  his  lifetime  indebted  (o  the  plaintiffs  in  a  large  sum  of  money,  to  wit, 
to  the  ;imount  in  the  promissory  note  specified ;  and  that  after  his  death,  and 
before  interment,  one  of  the  plaintiffs,  by  a  threat,  that,  unless  the  defendant 
would  make  and  deliver  the  note,  the  plaintiffs  would  prevent  the  funeral  of  his 
brother  from  taking  place,  procured  the  making  of  the  note  from  the  defendant, 
who  then  made  and  delivered  the  same  upon  such  threat,  and  for  no  other  cause 
whatever.  The  plea  also  averred  that  there  never  was  any  consideration  for 
the  making  of  the  note,  and  that  the  plaintiffs  always  held  the  same  without 
value.  Beptication,  that  one  of  the  plaintiffs  did  not  by  a  threat,  that,  unless 
the  defendant  would  make  and  deliver  the  note,  the  plaintiffs  would  prevent  the 
funeral  of  the  defendant's  brother  from  taking  place,  procure  from  the  defendant 
the  note  in  manner  and  form  alleged :  Held,  that  the  replication  was  a  good 
answer  to  the  whole  plea. 

Held,  secondly,  that  where  a  replication  traverses  part  of  a  plea,  but  leaves 
unanswered  so  much  of  it  as  forms  a  defence  to  the  action,  at  the  same  time 
not  expressly  admitting  it,  the  Court  cannot  give  judgment  non  obstante  vere- 
dicto, or  arrest  the  judgment,  but  the  proper  course  is  to  award  a  repleader. — 
Atkinson  v.  Davies,  11  M.  &  W.  236 ;  2  D.  P.  C.  (N.  S.)  778. 

9.  (Implied  colour — Denial  of  title  by  relation  of  assignees  in  bankruptcy,)  In  trover 
by  assignees  of  G.  H.  and  W.  L.,  bankrupts,  against  the  sheriff,  he  pleaded, 
that  one  G.  H.  and  one  W.  L.  were  traders,  and  indebted  to  divers  persons  in 
200/.,  and  that  they  became  bankrupts;  that  afterwards,  G.  S.  and  W.  S.  sued 
out  a  fi.  fa.  against  the  said  G.  H.  and  W.  L.,  which  was  delivered  to  the  de- 
fendant, as  sheriff,  to  be  executed ;  and  thereupon  the  defendant,  after  the 
bankruptcy,  and  before  the  fiat,  seized  and  took  in  execution  the  goods  in  the 
declaration  mentioned,  and  before  the  fiat  levied  by  sale  thereof  the  monies 
mentioned  in  the  writ :  that  the  said  goods  were,  immediately  before  the  bank- 
ruptcy, the  property  of  G.  H.  and  W.  L.,  and  liable  to  be  taken  and  sold  under 
the  writ.  The  plea  then  stated  the  issuing  of  the  fiat,  the  adjudication,  and 
the  appointment  of  the  plaintiffs  as  assignees,  whereby  they  became,  as  such, 
entitled  to  the  possession  of  the  said  goods  as  from  the  time  when  the  said  G, 
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H.  and  W.  L.  became  bankrupts,  which  posseuian  U  the  taid  possetnon  of  the 
plaintiffs  at  atsigneet  in  the  declaration  mentioned.  It  then  averred  that  the  fi«  fa. 
wae  honk  fide  executed  and  levied,  without  notice  of  a  prior  act  of  bankruptcy, 
that  the  judgment  was  not  founded  on  a  warrant  of  attorney  or  cognovit,  and 
that  the  leisure  under  the  writ  was  the  conversion  in  the  declaration  meationed : 
Held>  on  special  demurrer,  that  the  plea  was  not  bad  as  amounting  to  an  argu- 
mentative plea  of  not  possessed,  klasmuch  as  it  gave  an  implied  colour*  by 
admitting  the  right  of  the  assignees,  by  relation,  to  the  lawful  poasession  of  the 
goods  at  the  time  of  the  seizure  under  the  fi.  fa. 

Held,  alsoto  that  it  sufficiently  appeared  from  the  whole  plea,  that  the  persons 
mentioned  therein  as  having  become  bankrupts  were  the  same  persons  as  those 
mentioned  in  the  declaration. 

Held,  also,  that  it  was  not  necessary  to  aver  that  the  execution  was  subse- 
quent to  the  Stat.  2  &  3  Vict.  c.  S9.— [/nitfui  v,  St,  Qmntin,  11  M.  &  W.  277  ; 
t  D.  P.  C.  (N.  S.)  790. 

10.  ( Plea,  when  bad  at  amounting  to  gefieral  issue,)  Where  a  plea  qualifies  the 
contract  stated  in  the  declaration,  and  introducea  a  new  stipulation  into  it,  it 
is  bad  as  amounting  to  the  general  issue,  although  in  truth  it  only  sets  out 
what  was  the  actual  agreement  between  the  parties. — Nash  v.  Breeu,  1 1  M.  & 
W.  35f . 

11.  (Replication  of  prior  demand,  to  plea  of  tender  of  part  J)  A  declaration  in  as- 
sumpsit alleged,  that  the  defendant  was  indebted  to  the  plaintiff  in  lOOf.  for 
work  and  labour,  and  in  100/.  on  an  account  stated.  The  defendant  pleaded, 
as  to  10/.,  parcel,  &c.,  a  tender  of  that  sum.  Replication,  that  a  larger  sum 
than  10/.,  to  wit.  Si/.,  being  part  of  the  monies  in  the  declaration  mentioned, 
including  the  said  sum  of  10/.,  was  due  on  account  of  one  and  the  same  cause 
of  action  in  the  declaration  mentioned,  and  that,  before  the  tender,  the  plain- 
tiff demanded  the  said  sum  of  31/.,  which  the  defendant  refused  to  pay: 
Held,  on  special  demurrer,  that  the  replication  was  insufficient,  as  it  did  not 
show  that  the  31/.  was  due  on  one  entire  contract. 

Semble,  that  where  a  sum  is  due  on  one  entire  contract,  as  on  a  bill  of  ex- 
change or  promissory  note,  and  the  defendant  pleads  a  tender  of  a  smaller 
sum,  the  plaintiff  may  reply  that  he  demanded  the  larger  sum,  and  that  the 
defendant  refused  to  pay  it.  (9  M.  &  W.  338 ;  7  M.  &  W.  147 ;  1  Camp.  181 ; 
5  B.  &  Aid.  630.)—Hesketh  v.  Fawcett,  11  M.  &  W.  356  j  2  D.  P.  C  (N.  S.) 
827.    * 

1 2.  (Replication  to  plea  of  set-off,  when  payment  may  be  proved  under,)  Under  a  repli- 
cation to  a  plea  of  set-off,  "  that  the  plaintiff  was  not  at  the  commencement  of 
the  suit,  nor  is  indebted  to  the  defendant,  in  manner  and  form,"  &c.,  the  plaintiff 
may  give  evidence  of  payment.  But  not  under  a  replication  of  nunquam  inde- 
bitatus merely.  (8  D.  P.  C.  622 ;  4  D.  P.  C.  bQo.—Harvey  v.  Hoffman,  2  D. 
P.  C.  (N.  S.)  683. 

13.  (Plea  ofnul  tui  record,  to  declaration  in  scire  facias,  what  it  puts  in  issue.)  A 
plea  of  nul  tiel  record,  to  a  declaration  in  scire  facias  on  a  judgment  more  than 
a  year  and  a  day  old,  puts  in  issue  only  the  recovery  of  the  judgment.  There- 
fore, where,  on  a  motion  for  judgment  upon  such  a  plea,  it  appeared  that  the 
Tenue  in  the  proceedings  in  scire  facias  was  in  Kent,  but  in  the  original  action 
in  London,  it  was  hdd  that  the  variance  was  immaterial. — PhUHips  y.  Swuih,  2 
D.P.C.(N.  8.)688. 
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14.  (Duplicity — VUa  of  successive  bankruptcies  of  plaintiff*)  To  a  declaration  on  four 
billa  of  exchange  drawn  by  the  plaintiflF  and  accepted  by  the  defendant :  Plea, 
that  before  the  accruing  of  the  cause  of  action,  on  the  30th  of^October,  1809,  a 
commission  of  bankruptcy  had  issued  against  the  plaintiff,  that  proceedings  had 
been  had  thereon,  that  the  plaintiff  obtained  his  certificate  on  the  5th  of  De- 
cember, 1810,  bat  that  bis  estate  had  not  paid  15s.  in  the  pound ;  that  on  the 
31st  of  October,  1817,  the  plaintiff  had  petitioned  the  Insolvent  Court,  and  that 
on  the  17th  of  December  in  the  same  year  be  had  been  adjudged  to  be  entitled 
to  the  benefit  of  the  InsolTent  Act,  but  that  his  estate  had  not  paid  15s.  in  the 
poond:  that  on  the  10th  of  November,  1821,  a  commission  of  bankruptcy  had 
issoed  against  the  plaintiff,  that  he  obtained  his  certificate  of  conformity  on  the 
26th  of  March,  1822,  but  that  his  estate  had  not  prodnced  15s.  in  the  pound  ; 
,  that  on  the  23rd  of  February,  1824,  a  commission  of  bankruptcy  had  issued 
against  the  plaintiff,  under  which  he  obtained  his  certificate  on  the  l9th  of 
April,  1824,  and  that  his  estate  had  not  produced  15s.  in  the  pound ;  that  on 
the  19th  of  December,  1836,  a  fiat  in  bankruptcy  bad  issued  against  the  plain- 
tiff, and  that  he  finished  his  examination  on  the  20tb  of  April,  1837,  but  that  his 
estate  had  not  produced  15s.  in  the  pound  -,  and  on  the  26th  of  July,  1837,  the 
plaintiff  petitioned  the  Insolvent  Court,  and  was  declared  to  be  entitled  to  the 
benefit  of  the  act  on  the  6th  of  November,  1837,  and  that  his  estate  did  not 
produce  \6t,  in  the  pound :  Held,  upon  demurrer,  that  the  plea  was  double, 
and  therefore  bad ;  and  the  Court  refused  to  allow  the  defendant  leave  to  plead 
several  pleas,  but  gave  leave  to  amend,  on  payment  of  costs. — Alexander  v. 
Tmonley,  3  D.  P.  C.  (N.  S.)  886. 
And  see  Charterparty;  Infant,  2;  Insolvent,  2;  Insurance,' 4 ;  Joint 
Stock  Banking  Company,  1,  2 ;  Libel  ;  Master  and  Servant;  Sheriff,  1. 

POOR  RATE. 

(Refusal  to  inspect,  who  can  sue  for,)  A  churchwarden  or  overseer  is  not  an  **  in« 
habitant  or  parishioner"  within  the  meaning  of  the  stat.  17  Geo.  2,  c.  3,  so  as 
to  be  entitled  to  sue  a  co-churchwarden  or  overseer  for  penalties  for  refusing  to 
permit  him  to  inspect  or  to  give  him  a  copy  of  a  rate. — Wethered  t,  Calcutt,  5 
Scott,  N.  R.  409. 

PRACTICE. 

1.  (Judgment  as  in  case  of  nonsuit,)  The  rule  as  to  the  time  for  moving  for  judg- 
ment as  in  case  of  a  nonsuit  is  the  same  in  cases  to  be  tried  before  the  sheriff, 
as  in  those  at  Nisi  Prius.— Harrison  v.  Jones,  11  M.  &  W.  105;  2  D,  P.  C. 
(N.  S.)  798. 

2.  (Judgment  as  m  case  of  nonsuit.)  Where  the  affidavit  in  support  of  a  motion  for 
jndginent  as  in  case  of  a  nonsuit  did  not  disclose  whether  the  cause  was  of 
town  or  country  origin,  and  if  it  was  a  country  cause  the  motion  was  too  soon, 
tlM  Court  discharged  the  rule,  and  refused  afterwards  to  allow  the  motion  to 
be  renewed  on  amended  affidavits. — Witkas  v.  Spooner,  2  D.-P.  C.  (N.S.)  884. 

3.  (Order  for  plaintiff's  name  and  residencct  consequences  of  disobedience  of .)  Where, 
in  an  action  for  penalties,  a  judge's  order  had  been  obtained  for  the  delivery 
to  the  defendant's  attorney  of  an  account  in  writing  of  the  particulars  of  the 
place  of  residence  and  occupation  of  tbe  plaintiff,  with  a  stay  of  proceedings 
in  the  mean  time,  and  a  description  was  accordingly  delivered  in  pretended 
compliance  with  the  order,  but  which  after  verdict  was  discovered  to  havd 
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been  falsely  and  fraudulently  given  :  Held,  that  this  was  not  a  sufficient  ground 
to  stay  or  set  aside  the  proceedings,  the  defendant  not  showing  that  he  had  in 
fact  been  prejudiced  thereby  in  his  defence  to  the  action ;  but  that  the  parties 
guilty  of  the  fraud  were  punishable  for  the  contempt  of  Court. 

SernbU,  that  if  the  defendant  be  dissatisfied  with  the  answers  given,  he  should 
apply  at  the  time  for  an  order  for  better  or  more  ample  information. — Smith  t. 
Bond,  11  M.  &  W.  326. 
4.  (Service  of  judge* i  order,)  Service  of  a  judge's  order,  requiring  the  pajment 
of  costs,  upon  the  town  agent  of  a  country  attorney,  is  service  on  the  attorney 
within  the  meaning  of  the  rule  of  Court  of  27  th  May,  1840,  and  the  order  is 
disobeyed  if  such  agent  do  not  forthwith  pay  the  costs.— TT^pspn  v.  Billing, 
2  D.  P.  C.  (N.  S.)  824. 

PRESCRIPTION. 

(What  may  be  prescribed  for-— Coal  mine.)  The  right  to  a  given  substratum  of  coal 
lying  under  a  certain  close  is  a  right  to  land,  and  cannot  be  claimed  by  pre- 
scription. 

Alitor,  of  a  right  to  take  coal  in  another  man^s  land. — Wilkinson  v.  Proud, 
11  M.  &  W.  33. 

PRINCIPAL  AND  SURETY. 

(Fraud  upon  surety ,  evidence  of— Witness,  competency  of,)  To  debt  on  the  joint 
and  several  bond  of  H.  and  one  I.  C,  conditioned  for  payment  to  the  plaintiff 
and  one  B.  of  300/.  and  interest,  the  defendants  (the  executors  of  H.)  pleaded 
that  the  said  supposed  writing  obligatory  was  obtained  from  H.  in  his  lifetime, 
and  he  was  induced  to  execute  and  enter  into  the  same  by  the  plaintiff  (the 
surviving  obligee),  and  B.  and  another  in  collusion  with  them,  by  and  by 
means  of  the  fraud,  covin,  and  misrepresentation  of  the  plaintiff  and  B.,  and 
the  said  others  in  collusion  with  them.  At  the  trial  it  appeared  that  the  bond 
declared  on,  and  also  a  separate  bond  on  I.  C.  for  the  further  sum  of  125/.,  had 
been  given  by  I.  C.  as  the  consideration  for  a  medical  practice.  To  support 
the  pleas  the  defendants  called  I.  C,  who  stated  that  he  negociated  with  one 
R.  (the  attorney  for  the  executors  of  B.)  for  the  purchase  of  the  practice  j  that 
the  sum  demanded  was  425/-,  to  be  paid  at  a  future  period,  with  security; 
that  he  told  R.  that  he  had  consulted  his  friend  II.,  who  thought  300/.  enough, 
and  would  join -him  in  a  bond  for  that  sum,  but  no  more  ;  that  R.  then  proposed 
,to  him  to  get  H.  to  join  in  a  bond  for  300/.,  and  to  execute  a  separate  bond  for 
125/.,  he  (the  witness)  said,  that  if  H.  knew  he  had  done  so,  he  would  have 
nothing  to  do  with  the  matter,  whereupon  R.  observed  that  there  was  no  ne- 
cessity for  H.  (o  know  anything  about  it,  and  that  H.  was  not  at  that  time 
made  acquainted  with  the  real  transaction.  On  the  other  hand  R.,  who  was 
called  as  a  witness  for  the  plaintiff,  denied  that  there  had  been  any  agreement 
between  himself  and  I.  C.  to  conceal  from  H.  the  real  nature  of  the  transaction, 
or  that  he  had  any  knowledge  that  there  had  in  fact  been  any  concealment ;  he 
admitted  that  he  did  not  ask  I.  C.  if  H.  the  surety  knew  that  he  (I.  C.)  ivas 
to  give  his  separate  bond  for  the  additional  125/.,  but  he  positively  swore  that 
he  did  tell  I.  C.  that  there  was  no  necessity  for  letting  H.  know  it. 

In  summing  up  the  case  to  the  jury,  the  judge  told  them  that  it  would  not 
be  enough  to  release  the  surety  (H.)  that  there  had  been  fraud  or  misrepresen- 
tation on  the  part  of  the  principal  debtor ;  but  that,  in  order  to  make  out  the 
plea«  the  defendants  were  bound  to  satisfy  them  that  the  plaintiff  or  R«  (the 


Common  Law.  441 

attorney)  were  parlies  to  a  fraud  upon  H.,  that  it  was  agreed  between  R.  and 
I.  C,  that  a  further  security  than  that  which  H.  was  aware  of  or  willing  to 
become  a  party  to,  but  that  that  fact  should  be  concealed  from  H. ;  that  if  they 
thought  that  H.  was  induced  to  execute  the  bond  under  the  belief  that  the  pur- 
chase money  was  300/.  only,  when  in  fact  a  larger  sum  unknown  to  him  was 
stipulated  for,  that  would  be  sufficient  to  support  the  plea.  And  finally,  he 
left  the  question  to  them  upon  the  credit  of  the  two  witnesses,  and  in  the  terms 
of  the  issue:  Held,  that  this  direction  was  substantially  correct;  and  the 
jury  having  returned  a  verdict  for  the  plaintiff,  the  Court  declined  to  interfere. 
The  circumstance  of  the  liability  of  a  witness  to  a  future  action,  in  the  event 
of  a  verdict  one  way  being*  barred  by  the  Statute  of  Limitations,  is  an  answer  to 
an  objection  to  his  competency  on  the  ground  of  interest. — Spencer  v.  Haudley, 
5  Scott,  N.  R.  546. 

PRISONER.    See  Insolvent,  1. 

PROCESS. 

1.  (Jury  proeen,  ir,formal\ty  in,  when  it  can  be  taken  advantage  of,)  The  defendant, 
being  already  under  terms  to  take  short  notice  of  trial  for  the  adjourned  sittings 
(which  commenced  on  Monday  the  14th  February),  on  the  8th  obtained  an 
order  for  further  time  to  plead  until  the  12th,  he  undertaking  "  to  try  at  all 
events  at  the  adjourned  sittings."  The  pleas  were  delivered  at  a  late  hour  in 
the  evening  of  Saturday  the  12th.  The  cause  was  entered  on  the  i4th  by 
order  of  the  Lord  Chief  Justice.  At  the  trial,  after  the  jury  were  sworn,  it 
was  objected  on  the  part  of  the  defendant  that  the  record  was  imperfect,  the 
venire  being  in  blank,  and  blanks  being  left  for  the  teste  and  return  of  the  jury 
process.  The  objection  was  overruled,  and  the  plaintiflf  had  a  verdict :  Held, 
that  the  order  of  the  8th  of  February  precluded  the  defendant  from  afterwards 
taking  advantage  of  the  irregularity ;  and  a  writ  of  error  having  been  brought, 
the  Court  allowed  the  record  to  be  amended. 

Held,  also,  that  after  writ  of  error  brought  upon  the  same  ground  of  objec- 
tion, a  motion  to  set  aside  the  trial  could  not  be  entertained. — Onchlerlony  v. 

.     Gibson,  5  Scott,  N.  R.  448. 

2.  (  Writ  of  summons — Detcription  of  defendant.)  The  description  of  the  residence 
of  the  defendant  in  a  writ  of  summons  is  immaterial. — Windham  v.  Fenwick, 
11  M.  &  W.  102  ;  2  D.  P.  C.  (N.  S.)  783. 

3.  (Writ  of  summons,  setting  aside  ajterfour  months.)  Where  a  writ  of  summons 
is  nui  served  until  after  four  calendar  months  from  the  date  of  it,  the  proper 
course  is  for  the  defendant  to  apply  to  the  Court  to  set  it  aside,  and  not  to 
treat  it  as  a  nullity.— //am/?  v.  Warren,  11  M.  &  W.  103;  2  D.  P.  C.  (N.  S.) 
758. 

4.  (Affidavit  to  set  aside  distringas,)  An  affidavit  in  support  of  a  motion  to  set 
aside  a  distringas,  on  the  ground  of  the  insufficiency  of  the  statement  of  the 
attempts  to  serve  the  defendant  with  the  writ  of  summons,  in  the  affidavit  upon' 
which  the  distringas  issued,  must  deny  that  the  copy  of  the  writ  of  summons 
came  to  the  defendant's  hand*,'^ Mitggeridge  v.  Ward,  2  D»  P.  C.  (N.  S.)  690. 

5.  (Writ  of  capias  ad  compntandum.)  A  defendant  in  an  action  of  account  having 
suffered  judgment  by  default,  the  Court  granted  a  rule  calling  on  him  to  show 
cause  why  be  should  not  appear  and  conK*iit  to  the  appointment  of  auditors,  or 
why  a  writ  of  capias  ad  computandum  should  not  issue  against  him. 

That  writ  is  not  affected  by  the  stat.  1  6c  2  Vict.  c.  110.— Prt/m*  v.  Pettingell, 
2  D.  P.  C.  (N,  S.)  755, 
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PROHIBITION. 

(To  EccUtiastical  Courts-Proof  of  excess  of  Jurisdiction,)  The  Court  will  grant  a 
writ  of  prohibition  to  a  spiritual  Court  to  stay  proceedings  in  a  suit  of  defa- 
mation, even  after  sentence,  if  it  appear  that  that  Court  has  exceeded  its  juris- 
diction.. (2  T.  R.  473 ;  5  Ad.  &  E.  591.)  But  the  onus  of  establishing  the 
excess  of  jurisdiction  lies  upon  the  party  applying :  and  where,  by  the  sen- 
tence in  the  suit  in  the  Court  below,  which  was  a  suit  for  defaming  a  spiritual 
person,  it  was  found  that  the  defendant  had  "  maliciously  said  sereral  words 
in  the  libel  mentioned,"  and  it  appeared  that  some  of  the  words  imputed  a 
temporal  offence,  the  Court  left  the  applicant  to  declare  in  prohibition,  in  order 
that  it  might  be  ascertained  whether  the  sentence  had  proceeded  upon  those 
words.^£s  parU  Evans,  9  D.  P.  C.  (N.  S.)  726. 

RAILWAY  ACT. 

1.  (Transfer  of  shares — Evidence  of  proprietorship-^Estoppd  from  conduct  of  party.) 
By  a  railway  act  (6  &  7  Will.  4,  c.  Ixxvii.),  a  company  was  formed,  with  power 
to  raise  750,000/.,  to  be  divided  into  7500  shares  of  lOOi.  each,  to  be  num- 
bered, &c.  aud  to  be  vested  in  the  parties  taking  them,  their  successors^  execu- 
tors, administrators  and  assigns,  proportionably  to  their  contributions :  the 
subscribers  to  be  entitled  to  the  net  profits  proportionably.  It  was  recited, 
that  600,000/.  had  already  been  subscribed  for  by  various  persons,  under  a 
contract  binding  themselves,  their  heirs,  executors,  administrators  and  assigns, 
for  the  payment  of  the  several  sums  by  them  respectively  subscribed  for.  The 
company  were  required,  at  their  first  or  some  subsequent  general  meeting,  and 
afterwards  from  time  to  time,  to  cause  the  names,  &c.  of  the  persons  who 
should  be  or  become  entitled  to  shares,  with  the  shares  properly  numbered  and 
the  amount  of  the  subscriptions  paid  thereon,  to  be  entered  in  a  book  under  the 
seal  of  the  company,  and  a  certificate  with  the  company's  seal  was  to  be 
delivered  to  everj  proprietor,  on  demand  and  payment  of  fs.  6<f.,  specifying 
'  the  shares  to  which  he  was  entitled ;  the  certificate  to  be  prim&  facie  evidence 
of  the  proprietor's  title,  but  the  want  of  it  was  not  to  hinder  him  from  disposing 
of  his  share.  A  form  of  certificate  was  given  by  the  act.  In  actions  Ua  calls, 
the  production  of  the  book  directed  to  be  kept  as  above,  was  to  be  prim4  fade 
evidence  of  the  defendant  being  a  proprietor,  and  of  the  number  and  amount  of 
his  shares.  The  proprietors  were  empowered  to  dispose  of  their  shares  by 
written  conveyance,  for  which  a  form  was  given  ;  the  conveyance  to  be  kept 
by  the  company,  and  by  them  entered  in  a  book,  and  such  entry  to  be  indorsed 
on  the  conveyance,  and  also  (upon  demand  and  payment  of  2s.  Qd,)  on  the 
certificate  ;  the  indorsement  to  have  the  effect  of  a  new  certificate ;  and  until 
such  entry,  the  seller  was  to  remain  liable  for  future  calls,  and  the  purchaser  to 
have  no  part  of  the  profits  nor  interest  in  the  shares. 

In  an  action  for  calls,  it  appeared  that,  before  the  act  passed,  the  undertakers 
signed  a  subscribers'  agreement  and  parliamentary  contract,  paying  a  deposit, 
and  scrip  certificates  were  delivered  to  them.  These  purported  not  to  be  traus- 
ferrable  before  the  passing  of  the  act,  but  were  in  fact  sold  and  transferred  in 
many  instances  before  the  act  passed.  After  it  passed,  the  company  made  a 
list  of  proprietors,  in  which  B.'s  name  appeared  in  respect  of  certain  shares 
for  which  he  had  been  the  original  subscriber.  He  afterwards  wrote  to  th6 
company,  stating  that  he  had  parted  with  certain  shares,  and  retained  eUiers. 
Afterwards  the  defendant  wrote  to  the  company,  stating  that  he  held  certain 
shares  (which,  by  the  numbers  named  in  his  letter,  appeared  to  be  thoee  which 
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B.  had  parted  with),  and  claimed  to  be  registered  as  a  proprietor  in  respect  of 
the  scrip  certificateB,  which  he  inclosed.  The  company  gave  him  a  receipt  for 
the  scrip  certificates,  and  registered  him  as  as  a  proprietor  of  the  shares  in  the 
book  under  their  sea].  The  defendant  never  applied  for  sealed  certificates ; 
and  no  conveyance  took  place  according  to  the  act.  The  defendant  paid  s^e 
calls  prior  to  those  for  which  the  action  was  brought :  Held  that,  upon  the  evi- 
dence, an  issue  jmned  on  a  plea  that  the  defSendant  was  not  a  proprietor  must 
be  found  against  the  defendant.  (7  M.  &  W.  580.)— CAeiteiiAaM  mud  Great 
Wettgrn  Union  Railway  Company  v.  Daniel,  2  Q.  B.  981. 
'.  (^Conitruetion  of— Proceedings  upon  inquitition  for  compensation  under,  for  what 
informalities  avoided.)  The  act  6  &  7  Will.  4»  c.  cxxiii.  ["  An  Act  for  making 
a  Railway  from  the  Minories  to  Blackwall,  with  Branches,  to  be  called  the 
Commercial  Railway,"]  provides,  by  sect.  11,  that  it  shall  be  lawful  for  the 
company  thereby  created  to  treat  for  the  purchase  of  such  lands,  &c.  as  they 
shall  require  for  the  purpose  of  the  railway,  and  by  sect.  22  provides  that,  for 
settling  all  differences,  which  may  arise  between  the  company  and  the  owners 
or  occupiers  of  any  lands  which  shall  be  taken,  damaged,  or  injuriously  affected 
by  the  making  of  the  railway,  if  any  such  person  shall  not  agree  with  the  com- 
pany as  to  the  amount  of  the  purchase  money,  or  satisfaction,  recompense  or 
compensation  for  tenants*  fixtures,  goodwill,  &c.,  or  if  he  shall  refuse  to  accept 
such  amount  as  shall  be  offered  by  the  company,  then,  after  notice  of  such  non- 
acceptance,  the  company  shall  issue  a  warrant  to  the  sheriff  or  sheriffs  of  the 
county  or  city,  where  the  lands  in  question  shall  be  situate,  and  if  such  sheriff 
or  sheriffi),  or  their  under-sheriff  or  onder-sherifiB  respectively,  shall  be  a  share- 
holder or  shareholders  in  the  said  company,  or  in  anywise  interested  in  the 
matters  in  question,  then  to  any  of  the  coroners  of  the  said  county  or  city,  not 
interested,  commanding  such  sheriff  or  other  person  to  empannel  a  jury,  who, 
upon  their  oaths,  shall  inquire  of  and  assess,  and  give  a  verdict  for  the  sum  of 
money  to  be  paid  for  the  purchase  of  such  lands,  ond  also  the  sum  of  money  to 
be  paid  by  way  of  satisfaction,  &c.  for  goodwill,  &c.  or  for  any  injury  or  damage 
which  shall  before  that  time  have  been  done  or  sustained ;  which  satisfaction, &c. 
for  such  damage  shall  be  inquired  into  and  assessed  separately  and  distinctly 
from  the  value  of  the  lands.  The  2  &  3  Vict.  c.  zcv.  s.  22,  enacts,  that  in  all 
cases  of  dispute  between  the  company  and  parties  claiming  compensation, 
wherein  the  company  do  not  upon  request  submit  the  matter  in  dispute  to  the 
determination  of  a  jury,  then  it  shall  be  lawful  for  the  claimant  to  send  a  request 
in  writing  to  the  sheriff,  &c.  according  to  the  tenor  of  the  previous  act,  which 
sheriff  shall  summon  and  empannel  a  jury,  and  proceed  in  the  manner  pre- 
scribed in  the  previous  act  upon  (he  issuing  of  the  warrant  of  the  company. 
By  sect.  27  of  the  former  act,  it  is  provided,  that  where  the  verdict  of  a  jury 
shall  be  given  for  the  same  or  a  greater  sum  than  shall  have  been  previously 
offered  by  the  company  for  the  purchase  of  any  lands,  or  as  compensation  for 
any  damage  or  loss  sustained  in  the  execution  of  the  act,  all  the  costs)  charges 
and  expenses  of  the  inquisition  shall  be  defrayed  by  the  company,  and  shall  be 
settled  and  determined  by  the  sheriff,  &c. 

In  an  action  of  debt,  the  plaintiff  alleged  tl#  construction  of  the  railway, 
and  the  consequent  deterioration  in  value  of  his  premises  ;  that  he  gave  the 
necessary  notice  to  the  campany,  but  that  the  company  did  not  treat  for  the 
purchase  of  his  interest,  nor  for  the  copipensation  or  satisfaction  to  be  made  to 
him  for  his  damages  in  respect  of  his  goodwill,  &c. ;  that  he  requested  the  com- 
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pany  to  issue  a  warrant,  and  submit  the  matter  in  dispute  to  the  determination 
of  a  jury ;  that  the  company  did  not  do  so,  and  that  thereupon  the  plaintiff  sent 
bis  request  in  writing  to  the  sheriff  of  Middlesex,  to  summon  a  jury  to  inquire 
of  the  sum  of  money  to  be  paid  for  the  purchase  of  his  estate  and  for  compen- 
^tion ;  that  an  inquisition  was  taken  in  pursuance  thereof,  before  T.  F.  and 
M.  G.,  Esqrs.,  then  being  sheriff  of  the  county  of  Middlesex  (wherein  the  pre- 
mises were  situate) ;  that  the  jury  were  duly  empanneled ;  that  the  plaintiff 
and  defendants  appeared  by  counsel ;  that  the  jury  found  that  the  plaintiff  *8 
house  was  deteriorated  in  value  by  the  construction  of  the  railway,  and  gave 
their  verdict  for  f 50/.,  to  be  paid  for  the  purchase  of  the  plaintiff's  interest, 
and  also  by  way  of  satisfaction  for  damage ;  but  that  the  defendants  had  refused 
to  pay  the  said  sum  of  2501,  Second  count,  for  the  costs  of  the  proceedings 
taken  by  the  plaintiff.  Plea,  that  T.  F.,  Esq.,  at  the  time  of  the  request  and 
of  holding  the  inquisition,  &c.  was  a  shareholder  in  the  company,  by  means 
whereof  the  inquisition,  &c.  were  void.  Second  plea,  that  at  (he  inquisition 
the  plaintiff  adduced  evidence,  not  only  of  damage  in  respect  of  goodwill,  &c. 
but  also  in  respect  of  damage  to  the  dwelling-house,  by  reason  of  the  construc- 
tion of  the  railway,  and  that  the  verdict  of  the  jury  proceeded  in  respect  of  both 
classes  of  damage,  whereby  the  inquisition  was  void. 

Held,  upon  demurrer,  first,  that  in  the  particular  case,  the  fact  of  one  of  the 
persons  constituting  the  office  of  sheriff  was  immaterial ;  for  that  although  in 
proceedings  taken  by  the  company,  under  the  statute  6  &c7  Will.  4,  c.  cxxiii. 
8.  2$,  his  jurisdiction  might  have  failed  by  reason  of  his  interest,  yet  that  the 
proceedings  being  taken  by  the  claimant,  under  the  22nd  section  of  the  2  &  3 
Vict.  c.  xcv.,  inasmuch  as  the  claimant  had  no  means  of  knowing  whether  the 
sheriff  was  a  shareholder  or  not,  the  case  did  not  fall  within  the  provision  of  the 
statute,  and  that  the  proceedings  were  therefore  valid. 

Held,  secondly,  that  supposing  the  proceedings  to  have  been  voidable  upon 
the  grounds  suggested  by  the  defendants,  they  waived  the  objection  by  appear- 
ing before  the  sheriff  and  jury,  and  allowing  the  inquisition  to  proceed  and 
judgment  to  be  given. 

Held,  thirdly,  that  the  mere  fact  of  the  reception  of  evidence,  in  respect, 
first,  of  the  purchase  of  a  dwelling-house ;  secondly,  of  damage  to  the  goodwill ; 
and  thirdly,  of  damage  by  reason  of  the  construction  of  the  railway,  did  not 
vitiate  the  verdict ;  because  such  evidence  of  damage  by  the  construction  of  the 
railway  might  have  been  given  to  show  the  deterioration  of  the  house,  which 
was  necessary  to  give  jurisdiction  to  the  sheriff  and  jury. 

Held,  fourthly,  that  the  statute  6  &c  7  Will.  4,  c.  cxxiii.  s.  22,  wiis  directory 
only,  in  requiring  a  separate  assessment  of  damages  in  respect  of  the  value  and 
of  loss  sustained,  and  not  compulsory  ;  and  that  the  general  finding  of  the  jury 
was  therefore  good. 

Held,  lastly,  that  the  plain titf  was  not  entitled  to  recover  his  costs  of  the 
inquisition,  for  that  the  27th  section  of  the  act,  6  &  7  Will.  4,  c.  cxxiii.  refers 
only  to  cases  where  the  company  arc  compelling  the  sale  of  property,  or  the 
acceptance  of  satisfaction  for  damage,  and  that  the  22nd  section  of  the  2  &  3 
Vict.  c.  xcv.,  which  first  fiebles  the  claimant  to  enforce  proceedings  before  a 
sheriff's  jury  against  the  company,  is  silent  as  to  costs. — Corrigall  v.  Blackwall 
Railtoay  Company,  2  D.  P.  C.  (N.S.)  851. 
•  S.  (Construction  of—Action  far  calls.}  By  the  108th  section  of  the  6  &  7 
Will.  4,  c.  cviii.,  the  act  incorporating  the  Thames  Haven  Dock  and  Railway 
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Company,  it  is  enacted  that  the  business  and  concerns  of  the  company  shall  be 
carried  on  under  the  management  of  tweUe  directors,  to  be  chosen  from  time  to 
time  from  amongst  a  particular  class  of  proprietors,  and  that  such  directors 
shall  have  the  general  management,  direction,  superintendence  and  control  of 
the  business  and  concerns  of  the  company,  and  the  custody  of  the  common  seal 
of  the  said  company,  with  power  to  use  the  same  on  their  behalf,  &c.  and  to  do 
all  other  things  necessary,  or  to  be  deemed  by  them  proper  or  expedient  for 
carrying  on  the  business  and  concerns  of  the  company,  and  to  enforce,  perform 
and  execute  all  the  powers,  authorities,  privileges,  acts  and  things  in  relation 
to  the  said  company,  and  to  bind  the  said  company,  as  if  the  same  were  done 
by  the  whole  corporation,  &c«  By  sect.  109,  nine  individuals  are  named  as  the 
first  directors,  and  provision  is  made  for  their  retirement  by  rotation,  and  the 
election  of  new  directors,  the  number  of  such  new  directors  to  be  twelve.  Sect. 
110  authorises  the  re-election  of  former  directors.  Sect.  Ill  disqualifies  certain 
proprietors  from  being  chosen  directors.  Sect.  112  enacts,  that  when  and  so 
often  as  any  director  to  be  elected  by  virtue  of  this  act  shall  die,  or  resign,  or 
become  disqualified  or  incompetent  to  act  as  such  director,  or  shall  cease  to  be 
a  director  by  any  other  means  than  going  out  of  office  under  sect.  109,  it  ihall  be 
lawful  for  the  remaining  directors  to  elect  some  other  proprietor,  duly  qualified  to 
be  a  director, who  shall  continue  in  office  so  long  only  as  the  person  in  whose  place 
or  stead  he  may  be  elected  would  have  been  entitled  to  continue  in  office,  had  he 
lived  or  remained  in  office.  By  sect.  116,^i;«  directors  are  declared  sufficient 
to  constitute  a  "  court  of  directors."  And  by  sect.  123,  the  company  are  em- 
powered to  sue  for  calls.  In  an  action  against  a  proprietor  for  calls,  in  which 
judgment  by  default  was  signed  on  the  iOth  of  March,  the  defendant  on  the  5Ut 
cf  May  moved  to  set  aside  the  judgment  and  subsequent  proceedings,  on  the 
ground  that  the  directors  consisted  of  seven  only,  and  therefore  the  action  was 
brought  without  authority  :  Held,  that  the  clause  empowering  the  directors  to 
fill  up  the  vacancies  in  their  body  was  directory  only ;  that,  if  the  absence  of 
the  full  number  of  directors  was  an  answer  to  an  action  by  the  company  for 
calls,  it  should  have  been  pleaded,  and  the  application,  if  in  other  respects 
tenable,  was  at  all  events  too  late. — The  Tliames  Haven  Dock  and  Railway  Cam* 
pany  ▼.  Rmc,  5  Scott,  N.  R.  524. 

RAILWAY  SHARES. 

Contracts  for  the  sale  of  railway  shares  are  not  within  the  statute  7  Geo.  2,  c.  8.-— 
Hewitt  V.  Price,  5  Scott,  N.  R.  229. 

RELEASE. 

(By  composition  deed,)  The  plaintiff  A.,  the  purser  of  a  mine,  in  order  to  carry 
it  on,  raised  money  by  the  deposit  of  a  promissory  note,  made  in  his  favour  by 
seven  of  the  shareholders,  and  which  two  other  shareholders  had  refused  to 
sign,  and  applied  the  money  so  raised  in  paying  the  workmen.  At  a  subse- 
quent meeting  of  the  shareholders  and  creditors,  an  assignment  of  the  mine, 
in  order  to  sell  it,  and  pay  the  debts,  was  resolved  upon,  and  A.  then  claimed 
to  be  admitted  as  a  creditor,  **  for  money  which  he  had  raised  on  note  of  hand 
to  pay  the  workmen."  A  deed  of  assignment  was  accordingly  executed,  to 
which  all  the  adventurers  were  parties  of  the  first  part,  and  the  several  per- 
sons whose  names  were  thereunto  subscribed,  "  as  creditors  of  the  several 
other  persons  thereinbefore  described  of  the  first  part  as  adventurers,  for  sup- 
plies to  and  debts  incuned  by  them  for  or  in  respect  of  the  same  mine,  to  the 
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amounts  set  opposite  their  respective  names/'  of  the  second  part.  This  deed, 
after  reciting  that  the  shareholders  had  in  the  prosecation  of  the  mine  incurred 
debts  thereon  with  the  persons  parties  thereto  of  the  second  part,  contained  a 
conveyance  in  trast  for  these  creditors,  and  a  provision  that  no  action  should 
be  brought  by  any  of  the  parties  thereto  of  the  second  part,  against  ail,  any, 
or  either  of  the  persons  parties  thereto  of  the  first  part,  for  the  recovery  of  any 
debts  due  or  owing  upon  the  said  mine,  or  in  anywise  relative  thereto ;  and 
that  if  any  sach  action  was  brought,  the  deed  might  be  pleaded  as  a  release. 
A.  executed  the  deed,  the  amount  of  the  note  and  interest  thereon  being  placed 
against  his  name.  To  an  action  brought  by  A.  upon  the  note  against  the  seven 
persons  who  signed  it,  they  pleaded  the  deed  as  a  release,  averring  that  A. 
signed  it  as  a  creditor  of  the  parties  thereto  of  the  first  part,  in  respect  ctf  the 
causes  of  action  in  the  declaration  mentioned,  which  allegation  was  traversed 
by  the  replication.  Held,  that  A.  must  be  held  to  have  signed  the  deed  in 
respect  of  his  claim  for  the  advance  of  the  money  raised  upon  the  note,  and 
applied  for  the  use  of  the  mine,  and  not  in  respect  of  his  claim  upon  the  note 
itself,  which  therefore  was  not  released,  and  that  consequently  the  plea  was 
not  proved. — Lanym  v.  Davey,  11  M.  &  W.  tl8. 

And  see  Pleading,  9,  5. 

REPLEVIN.    See  Turnpike  Acts,  1. 

SCIRE  FACIAS.  See  Ejectment,  4 ;  Husband  and  Wirs,  3;  Pleading, 
13. 

SHERIFF. 

1.  (^Liability  of,  under  8  Ann,  c,  14 — Pleadings.)  A  sheriff  who  seizes  goods 
under  a  fieri  facias,  and,  after  notice  that  rent  is  due  to  the  landlord  of  the  de- 
fendant, removes  the  goods  without  such  rent  having  been  fiist  paid,  is  liable 
for  such  removal,  on  the  stat  8  Ann.  c.  14,  s.  1,  to  an  action  on  the  case  at 
the  suit  of  the  landlord. 

In  such  action,  no  averment  of  notice  to  the  execution  creditor  is  necessary. 

Nor  need  it  be  alleged  that  the  goods  removed  were  goods  chargeable  by 
law  with  a  distress. 

-In  order  to  maintain  the  acUon,  it  must  appear  that  the  premises  were  held 
at  a  rent  certain.  And  where  the  tenant  entered  into  possession  in  January 
1839,  under  an  agreement  made  in  October  1828,  whereby  a  lease  was  to  be 
granted  to  him  from  the  20th  November,  1828,  but  no  lease  was  granted ;  and 
the  tenant  continued  to  occupy  until  the  time  of  the  execution,  in  February 
1842,  but  no  payment  of  rent  was  shown  to  have  been  made :  Held,  that  it 
did  not  sufiiciently  appear  that  he  held  as  tenant  at  a  rent  certain,  so  as  to 
bring  the  case  within  the  statute,  and  render  the  sheriff  liable. 

Quere  whether  any  action  lies  for  the  landlord  against  the  execution  ereditcr, 
Risely  v.  RyU,  11  M.  &  W.  16. 

2.  (When  protected  by  outstanding  writs  for  non-execution  offi^fa, — Evidsmce.) 
Where  goods  seized  under  a  writ  founded  upon  a  judgment  fraudulent  against 
creditors,  remain  in  the  hands  of  the  sheriff,  or  are  capable  of  being  seised  by 
him,  he  is  compellable,  under  the  statute  13  Eliz.  c.  5,  to  seize  and  sell  such 
goods  under  a  writ  afterwards  received  by  him,  and  founded  on  a  bonft  fide 
debt :  and  if  he  neglect  to  do  so,  having  notice  of  the  fraud,  and  return  nulla 
bona  to  the  latter  writ,  he  is  liable  to  an  action  for  a  false  return. 

Therefore  evidence  of  the  firaud  in  the  previous  judgment  and  execution  is 
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admufible  in  such  action,  in  answer  to  a  defence  founded  on  tbe  outstanding 
writ. 

And  the  conduct  of  the  debtor  in  reference  to  the  execution  of  the  previous 
judgment  is  admissible  in  eyidence  as  a  part  of  the  fraud.  (Peake,  65 ;  5 
B.  &  Cr.  660 ;  8  B.  &  Cr.  132  ;  t  Dowl.  574.)— Jmroy  ▼.  Magnay,  11  M.  &  W. 
267. 

SHIP. 

(^Authefriiy  tf  matter  to  borrow  numey,)  In  a  home  as  well  as  in  a  foreign  port, 
the  master  of  a  ship  has  an  implied  authority  to  borrow  money  for  the  neces- 
sary use  of  the  ship,  if  the  owner  be  absent,  and  no  communication  can  be 
had  with  him  without  great  prejudice  and  delay.    (6  M.  &  W.'138.) 

But  where  the  ship  was  in  the  port  of  Swansea,  and  the  owner  at  Llanelly, 
eleven  miles  off,  and  the  master,  wanting  money  to  clear  the  vessel,  and  having 
been  unable  to  raise  it  as  the  owner  had  directed,  by  selling  part  of  the  cargo, 
sent  several  messages  to  the  owner  for  money,  but,  receiTing  none,  borrowed 
101.  of  the  plaintiff,  telling  him  of  those  applications  to  the  owner :  Held, 
that  this  borrowing  was  not  authorised,  and  that  the  plaintiff  could  not  recover 
it  from  the  owner;  though  the  jury  found  that  it  was  advanced  for  the  neces- 
sary use  of  the  ship,  and  on  the  credit  of  the  owner,  not  of  the  master. — 
Johfu  T.  Simons,  2  Q.  B.  425.    See  also  Stonehouse  v.  Gent,  id.  431,  n. 

STAMP. 

1.  (On  astigtment  of  shares  in  joint  stock  company,)  By  the  deed.of  settlement  of 
a  joint  stock  company,  the  shares  were  made  transferable,  and  the  directors 
were  empowered  to  regulate  the  transfer,  and  to  require,  in  respect  thereof,  a 
covenant  from  the  transferee  to  observe  the  company's  regulations,  &c.  as  to 
holders  of  shares.  The  directors  prescribed  a  form  of  transfer  under  seal, 
whereby  the  shareholder  conveyed  his  shares  to  the  transferee,  to  hold  subject 
to  the  regulations  and  covenants  contained  in  and  resolved  on  pursuant  to  the 
deed  of  settlement,  and  the  transferee  covenanted  with  the  party  conveying, 
and  also  separately  with  trustees  on  behalf  of  the  company,  to  abide  by  and 
perform  all  the  said  regulations,  &c. :  Held,  that  such  transfer  required  an 
ad  valorem  stamp  only,  and  not  an, additional  stamp  under  stat.  55  Geo.  3, 
c.  184,  sched.  part  1,  tit.  Conveyance,  as  containing  matter  besides  that 
which  was  "  incident  to  the  sale  and  conveyance  of  the  property  sold." — 
WoUeUy  v.  Cox,  2  Q.  B.  321. 

2.  A  defendant's  admission  of  his  handwriting  to  a  document  does  not  preclude 
him  from  objecting  that  it  is  not  properly  stamped. — Vane  ▼.  Whittington,  2 
D.  P.  C.  (N.  S.)  757. 

3.  (Agreement  stamp — Exemption  of  agreement  relating  to  iaU  of  goods,)  In  sup- 
port of  a  declaration  in  assumpsit  for  goods  sold  and  delivered,  the  plaintiff 
sought  to  give  in  evidence  an  unstamped  document  in  the  following  terms ; 
"  Send  me  a  licence  to  use  two  of  C.  and  Co.'s  patent  furnaces,  to  be  applied 
to  a  singe  plate  and  cloth  boiler,  for  which  I  agree  to  pay  Mr.  C.  or  his  order, 
as  agreed,  25i.  as  a  patent  right,  and  which  is  to  include  iron  works,  fire  bricks, 
and  labour :"  Held,  that  tliis  fell  within  the  description  contained  in  the  sche- 
dule of  the  Stamp  Act,  55  Geo.  3,  c.  184,  "  agreement,  or  minute,  or  memo- 
randum of  an  agreement  under  handi  &c."  and  was  liable  to  a  1/.  stamp ;  and 
that  it  did  not  fall  within  the  exemption  of  the  statute,  which  applies  to  a  <'  me* 
morandnm,  letter,  or  agreement,  made  for  or  relating  to  the  sale  of  any  goods. 
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wares,  or  merchandize ;"  for  that,  first,  it  was  not  a  mere  proposal  for  the  sale 
of  goods ;  and,  secondly,  that  the  subject-matter  of  the  agreement  was  not 
mere  goods,  wares,  or  merchandize;  and  that  the  defendant  was  therefore 
entitled  to  a  nonsuit.— CAanfer  v.  Dickinum,  2  D.  P.  C.  (N.  S.)  838. 

TENDER. 

(Right  of  inspection  of  gttods  by  purcJuuer,)  An  allegation  of  a  tender  of  goods 
is  not  supported  by  proof  of  a  delivery  or  offer  to  deliver  closed  casks,  said 
to  contain  them  ;  but  they  should  be  tendered  in  such  a  way  that  the  party 
may  have  a  reasonable  opportunity  of  inspecting  them,  and  of  ascertaining 
whether  what  he  has  bargained  for  is  presented  for  his  acceptance.  (10  M.  & 
W.  757.)— /jfccnwHid  v.  Whitmore,  11  M.  &  W.  S47. 

And  see  Pleading,  11. 

TITHE  COMMUTATION  ACT. 

1.  (Proceedings  in  iuue  under,)  The  plaintiff*  in  an  issue  under  the  Tithe  Com- 
mutation Act,  6  &  7  Will.  4,  c.  7],  s.  46.  has  three  months  from  the  time  the 
decision  of  the  commissioners  is  notified  to  him,  within  which  to  issue  his  writ 
of  summons,  and  may  serve  it  at  auy  time  within  four  months  from  its  date, 
provided  he  is  in  time  to  try  within  the  period  prescribed  by  the  act,  viz.  at 
the  sitting  or  assize  next  but  one  after  the  action  shall  have  been  commenced. — 
Barker  v.  Birch,  5  Scott,  N.  R.  601. 

2.  (Power  of  commis^oners  to  entertain  successive  claims  of  different  moduses,) — 
Held,  by  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Ex- 
chequer, that  where  a  claim  of  a  modus  or  other  exemption  from  tithe  is  pre- 
ferred before  the  tithe  commissioners  appointed  under  6  &c7  Will.  4,  c.  71 , 
who  decide  against  the  claim  set  up,  the  party  is  not  precluded  from  setting 
up  another  claim  to  a  different  modus  on  the  same  lands,  unless  the  commis- 
sioners have  made  their  final  award  under  the  act ;  even  though  a  feigned  issue, 
delivered  under  the  46tli  section,  be  pending  to  try  the  validity  of  the  first 
modus.— JBafccr  v.  Tithe  Commissioners ,  11  M.  &  W.  320. 

TRESPASS.    See  Corporation. 

TROVER.    See  Pleading,  1. 

TURNPIKE  ACrS. 

1.  (Duty  and  liahility  of  surveyor  of  turnpikes — Costs—Replevin,  wlien  maintainable 
against  magistrate,)  One  of  the  defendants,  who  were  magistrates,  having 
received  information  on  oath  that  a  certain  turnpike  road  was  out  of  repair, 
summoned  the  surveyor  of  the  road,  under  5  &  6  Will.  4,  c.  50,  s.  94,  to  ap- 
pear at  a  special  sessions.  At  that  sessions  the  two  defendants  ordered  A.B. 
to  view  the  road,  and  report  thereon  to  them  at  another  special  sessions.  A,  6. 
having  reported  at  the  latter  sessions,  when  the  plaintiff  was  present,  that  the 
road  was  out  of  repair,  the  defendants  ordered  the  surveyor  to  repair  it  within 
six  weeks,  and  at  the  same  time  ordered  him,  under  stat  18  Geo.  3,  c.  19,  s.  1, 
to  pay  21.  Ss,  as  costs.  The  plaintiff  having  refused  to  pay  this  sum,  and  his 
goods  having  been  taken  as  a  distress  by  warrant  from  the  defendants,  he  re- 
plevied them,  and  brought  the  present  action  of  replevin. 

Held,  first,  that  a  single  magistrate  had  no  authority  under  5  &  6  Will.  4, 
c.  50,  s.  94,  to  summon  the  surveyor  of  turnpike  roads. 

Secondly,  that  the  defendants  could  not  inflict  costs  under  the  stat.  19  Geo.  3, 
c.  19,  s.  1. 
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Thirdly,  that  the  defendanls  were  not  justified  in  inflicting  costs  upon  the 
plaintiff,  since,  not  having  disobeyed  the  order  of  justices,  he  Iiad  not  com* 
mitted  any  offence. 

Fourthly,  that  an  action  of  replevin  would  lie  against  the  defendants. — 
George  v.  Chambers,  11  M.  &  W.  149 ;  2  D.  P.  C.  (N.  S.)  78S. 
2.  (Appeal  against  conviction — Mandamus  to  hear  appeal,  who  may  be  heard  against,} 
A  conviction  under  the  Turnpike  Act  took  place  on  Monday,  May  2«  and 
notice  of  appeal  was  served  on  Monday,  May  9  :  Held,  too  late  within  the 
4  Geo.  4,  c.  95,  s.  87. 

The  appeal  came  on  to  he  heard  on  the  6th  of  July,  when  it  was  adjourned 
by  reason  of  the  press  of  business  at  the  session.  On  the  7  th  of  August,  the 
next  appeal  day,  it  was  again  adjourned  '*  by  consent  of  counsel :"  Held, 
that  the  respondents  were  nevertheless  entitled,  on  a  subsequent  appeal  day, 
to  call  for  proof  of  the  original  notice  of  appeal,  or  to  object  that  the  notice 
was  insufficient. 

Upon  a  rule  for  a  mandamus  to  compel  justices  to  hear  an  appeal  against 
a  conviction  under  the  Turnpike  Act,  it  was  held  no  objection  to  the  hearing 
of  counsel  to  show  cause,  that  they  were  instructed  by  the  attorney  of  the 
turnpike  trustees,  and  not  by  the  justices  or  the  informer,  to  whom  respectively 
the  rule  was  addressed.— Rc^.  v.  Justices  of  Middlesex,  2  D.  P.  C.  (N.  S.)  719» 

USURY. 

A  party  having  applied  to  the  defendant  for  the  loan  of  a  sum  of  6700/.  for 
twelve  months,  on  the  security  of  a  mortgage  of  freehold  property,  the  defend- 
ant refused  to  advance  the  money  unless  the  borrower  would  give  him  a  pro- 
missory note  for  the  amount,  to  be  discounted  by  him  at  52.  per  cent.  This 
the  borrower  agreed  to,  and  a  bond  and  mortgage  were  given  for  6700/. ;  and 
the  sum  of  6365/.,  the  amount  of  the  note  minus  the  discount  and  charge  of 
preparing  the  securities,  was  paid  to  the  borrower.  An  ejectment  having  been 
brought  to  recover  possession  of  the  premises,  on  the  ground  that  the  mortgage 
was  invalid  as  being  given  for  an  usurious  consideration,  the  jury  found  that 
the  primary  object  of  the  transaction  was  the  discounting  of  the  note,  the  mortf 
gage  being  only  a  collateral  security  in  the  event  of  the  note  not  being  paid ; 
Held,  that  the  transaction  was  not  usurious,  and  that  the  mortgage  was  valid 
independently  of  the. recent  statutes  7  Will.  4  &  1  Vict.  c.  80,  and  3  &  3  Vict* 
c.  27.— Doe  d.  Havghton  v.  King,  11  M.  &  W.  333. 

VENDOR  AND  PURCHASER. 

(Of  leaseholds — Vendor*s  liability  to  make  out  a  good  title,)  In  every  contract  for 
the  sale  of  leaseholds,  there  is,  in  the  absence  of  an  express  stipulation  to  the 
contrary,  an  implied  undertaking  on  the  vendor's  part  to  make  out  the  lessor's 
title  to  demise.  Where  in  declaring  on  such  contract,  the  undertaking  is 
alleged  as  an  express,  instead  of  an  implied  one,  the  variance  is  cured  by  an 
indorsement  on  the  record  under  3  &  4  Will.  4,  c.  42,  s.  24.  The  purchaser's 
solicitor  wrote  to  the  vendor's  solicitors,  that  unless  certain  proof  of  title 
were  adduced,  the  purchase  must  go  off:  Held,  that  this  did  not  preclude  the 
purchaser  from  maintaining  an  action  for  the  expenses  he  had  been  put  to  in 
investigating  the  iiile.— Hull  v.  Betty,  5  Scott,  N.  R.  508. 

VENUE. 

(When  changed,)  Where  the  cause  of  action  arose  in  Surrey,  and  the  plaintiff 
laid  his  venue  in  London,  the  Ck>urt  refused  to  change  it  on  the  plaintiff's 
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application,  upon  a  statement  that  the  action  wa«  bioagfat  to  tiy  the  right  of  a 
pound-keeper  to  take  pound-fees  on  certain  cattle,  and  was  therefore  a  matter 
of  rural  experience,  and  that  all  the  witnesses  resided  in  Surrey.— Fife  t. 
Bousfield,  2  D.  P.  C.  (N.  S.)  705. 

WARRANT  OP  ATTORNEY. 

1.  (Setting  adde—By  whom  appUeatim  to  be  made,)  An  ^>pliGation  to  set  aside 
a  warrant  of  attorney,  on  the  ground  of  its  not  having  been  duly  attested  in 
compliance  with  the  statute,  can  only  be  made  by  the  party  himself,  or  by  an 
attorney  employed  and  authorised  by  him  for  that  purpose. — Lewis  v.  Lard 
TankerviUe,  11  M.  &  W.  109 ;  2  D.  P.  C.  (N.  S.)  7d4, 

it,  {Judgment  en  old  warrant  of  attorney.)  A  motion  in  Hilary  Term,  for  judg- 
ment on  an  old  warrant  of  attorney,  upon  an  affidavit  stating  that  the  defisad- 
ant  was  seen  alive  on  the  28th  of  October,  and  that  an  aequaintaaee  of  the 
defendant  had  informed  the  deponent  that  the  defendant  bad  been  seen  alive 
within  a  few  weeks,  and  which  was  believed  to  be  true,  was  rejected  for  the 
insufficiency  of  the  affidavit.— Levi  ▼.  Cohen,  S  D.  P.  C.  (K.  S.)  687. 

And  see  Bankbdptct,  6. 

WORK  AND  LABOUR.    See  Goods  Soi^p  avd  Psx4V«R£D« 

WRIT  OP  ERROR. 

(Quashing — Second  writ  of  error,) — Semble,  the  Court  cannot  quash  a  writ  of 
error,  though  unduly  allowed  by  the  officer.  The  Court,  however,  possessed 
authority  over  the  acts  of  its  own  officer,  so  that,  if  a  writ  of  etfox  be  unduly 
allowed,  the  Court  may  interfere  to  quash  the  atUnoance. 

Since  the  1  Will.  4,  c.  70,  s.  8,  a  second  writ  of  error  does  not  lie  from  the 
Queen's  Bench  to  the  Exchequer  Chamber,  upon  the  same  judgment,  even 
though  by  such  second  writ  it  is  proposed  to  stuck  a  diferent  part  of  the 
judgment  from  that  on  which  the  Court  of  Error  previously  decided. — Holmes 
V.  Newhnds,  %  D.  P.  C,  (N.  S.)  716, 
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ACCOUNT.    See  Pleadimo. 

APMINISTRATION  QF  ASSETS. 

4.  (Admimon  ^aisetf  by  acU,)  Held,  that  a  part  payipent  qf  oae  legacy,  and  a 
propost^  to  the  legatee  to  invest  the  whole  of  the  remainder  in  a  particular  way, 
^hich  wa3  not  done,  amouuted  to  1^  general  admiMion  of  assetf.— Barnard  v. 
Pumjrett,  5  M,  &  C.  63, 

I,  (C09U  of  ttM<«ff  ftiit.)  A  fimpU  contract  creditor,  who  had  instituted  and 
prosecuted  a  sait  for  administration,  in  the  face  of  information  furnished  by 
the  legal  pergonal  representative  (which  turned  out  to  be  correct),  that  there 
were  no  assets  for  the  payment  of  simple  contract  debts,  was  ordered  to  pay 
the  costs  of  the  suit.— King  v.  Bryant,  4  B.  460. 

3.  (Expenses  of  funeral.)  1002.  only  was  allowed  out  of  145/.,  expended  by  ex* 
ecutors  for  funeral  expenses,  on  an  estate  of  about  12,000/.-- Bridge  t.  Brown, 
9  V,£^C,  181. 

4.  ^l^junctufU'^(ktti.)  InjunctioA  to  restrain  a  creditor  from  proceeding  at  law 
grante4  without  giving  costs  to  the  latter,  the  executor  swearing  to  his  belief 
that  the  cveditor  knew  from  the  advertisement  before  the  writ  issued  that  a 
decree  had  been  made,  which  the  creditor  did  not  deBy.-— Jones  v.  Brain, 
S  Y.  &  C.  170. 

5.  (Maintenance  allowed  out  of  cnpitaL)  Maintenance  to  some  extent  allowed  out 
of  capital,  though  the  direction  in  the  will  applied  only  to  incomOf  the  whole 
estate  ^mounting  to  about  12,000/.,  but  the  income  having  proved  insufficient, 
owing  to  temporary  charges ;  but  sums  expended  in  luxuries,  as  for  the  pur- 
chase pf  ponies,  were  disallqwed. — Bridge  v.  Brown,  2  Y.  &  C,  181. 

6.  (Marshalling.)    See  decree  in  Symons  v.  James,  3  Y.  &  C.  SOI. 

7$  (FarUesr-Cohnial  will.)  Where  testator  lived  in  New  South  Wales,  and  bis 
will  was  proved  there,  and  his  executor  remitted  money  to  a  person  in  England, 
to  be  ^lytributed  among  the  legatees  here,  the  Court  determined  the  rights  of 
(he  legatees  l^.  a  suit  agaiiist  the  holder  of  the  money  without  having  before  it 
ipy  representative  of  the  testator. — Arthur  v.  Hughes,  4  B.  606. 

And  see  CBAsiry,  8 ;  Patmsnt  into  Coubt,  1 ;  Salb  undeb  Dbcbee. 

ANNUITY.  • 

(Where  charged  on  corpus,)  Held,  that  an  annuity  directed  to  be  paid  out  of  the 
rents  and  profits  of  an  estate  to  the  testator's  wife  during  the  term  of  her  life, 
was  a  charge  upon  the  corpus,  though  the  estate  was  directed  to  be  conveyed 
over  *'  from  and  immediately  after  the  death  of  the  wife." — Foster  v.  Smith, 
•  Y.&C.  19S. 

And  see  Will,  6. 

Q  G  2 


462  Digest  of  Cases. 

APPORTIONMENT. 

1.  (Time  at  v^tkh  act  tppliet.)  A  life  estate  in  realty  was  created  by  a  deed  in 
1787.  The  estate  was  sold,  and  invested  in  1821  in  consols.  The  tenant  for 
life  died  on  the  9th  of  Deetmber,  1841 :  Held,  that  her  executors  were  not 
entitled  to  an  apportionment  of  the  dividends  under  the  4  &  5  Will.  4,  c.  )2* 
Michell  V.  Michell,  4  B.  549. 

9,  (  Tithu^Exeeutor  of  parton— Adoption  of  contract.)  A  rector,  who  took  a  com- 
position for  his  tithes  every  Michaelmas,  died  in  January,  1841.  The  new 
rector  was  collated  in  the  following  April,  and  before  harvest  time  he  employed 
a  surveyor  to  value  the  tithes.  The  surveyor  furnished  him  with  a  report, 
stating  what  he  considered  ought  yearly  to  be  paid  by  each  of  the  occupiers, 
as  a  composition  in  lieu  of  tithes.  In  August,  the  new  rector  required  the 
respective  occupiers  to  pay  him,  as  a  compensation  for  their  tithes,  the  amount 
mentioned  by  the  surveyor.  The  occupiers  accordingly,  in  November,  1841, 
made  their  payments  according  to  the  surveyor's  report,  for  the  whole  year, 
from  Michaelmas,  1R40,  to  Michaelmas,  1841 :  Held,  that  the  representa- 
tive of  the  late  rector  was  entitled  to  be  paid  by  the  new  rector  a  proportion 
accordmg  to  the  time  which  elapsed  from  Michaelmas,  1840,  to  the  late  rector's 
death,  of  the  composition  which  existed  in  the  late  rector's  lifetime. 

Semble,  that  a  composition  for  tithes  is  within  the  statutes  11  Geo«  S,  c.  19, 
s.  15,  and  4  Will.  4,  c.  23.— O/dAotn  v.  Hubbard,  2  Y.  &  C.  209. 

BILLS  OF  EXCHANGE.    See  Lost  Document. 

BOND. 

(Conitrtuition-' Evidence,)  Bonds  and  mortgages  given  by  a  son  to  bis  father  for 
specified  sums,  held,  under  the  circumstances,  there  having  been  no  payment 
of  interest  on  the  securities,  and  the  son  having  been  mamtained  by  the  Esther 
np  to  the  death  of  the  latter,  to  be  a  security  only  for  a  running  balance,  of 
which  the  amount,  there  being  no  other  evidence,  was  taken  ftam  the  eon's 
admission.— ATei/and  v.  Cray,  2  Y.  &  C.  199. 

CHARITY. 

1.  (Alienation — Long  lease,)  Trustees  of  a  charity  have  power,  on  a  proper  oc- 
casion, to  alienate  the  property  of  the  charity ;  and  a  lease  for  999  years,  at  a 
clear  rent  of  45/.,  of  small  houses  in  the  city,  which  before  were  let  to  yearlj 
tenants  at  an  aggregate  rent  of  77/.  was  upheld  as  beneficial  to  the  charity. 
— Attcmey-General  v.  The  South  Sea  Company,  4  B.  453. 

2.  (Breach  of  trust — Discretion  rf  Court.)  Where  the  master  of  an  ancient  hos- 
pital had,  according  to  the  custom  of  his  predecessors,  received  and  applied  to 
bis  own  use  large  fines  on  the  renewal  of  leases,  but  threw  no  difficulty  in  the 
way  of  the  information ;  the  Court,  adverting  to  the  discretion  it  possesses  in 
dealing  with  such  breaches  of  trust,  after  suggesting  that  the  defendant  should 
refund  to  the  charity  the  difference  between  the  reserved  rent  and  the  rack  icnt, 
the  sum  which  would  have  been  so  due  appearing  to  be  excessive,  allowed  the 
matter  to  be  referred  to  the  Attorney-General.—  The  Attorney  Gener^  v.  Prety^ 
man,  4  B.  460. 

S.  (MarshaUing — Exoneratiom.)  A  testatrix  bequeathed  legacies  to  duoities  and 
to  individuals,  and  she  directed  her  charity  legacies  to  be  paid  '*  ool  ef  her 
ready  money,  and  the  proceeds  of  the  sale  of  her  funded  property,  penonal 
chattels  and  effects,  and  not  from  the  proceeds  or  by  sale  of  her  leaMhoU  or 
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real  estates ;''  and  she  charged  her  leasehold  estates,  in  addition,  with  the  pay- 
ment of  her  debts,  funeral  and  testamentary  expenses,  and  legacies  not  given 
to  charities.  The  pare  personalty  was  insufficient  to  pay  the  debts,  &c,  and  all 
the  legacies :  Held,  that  the  charity  legacies  failed  in  the  proportion  of  the 
mixed  personalty  to  the  pure  personalty.  ^TA«  Fhiianthrvpio  Society  t.  Kemp, 
4  B.  581. 

CONDITION. 

1.  (Payment  tf  money -^Time  of  performance,)  Where  a  legacy  was  given  to  A. 
in  the  event  of  B.  dying  unmarried,  but  upon  the  express  condition  that  A. 
should,  within  three  years  of  testator's  death,  pay  to  the  executors  all  monies 
due  from  him  to  the  testator,  the  Court  observing  that  the  legacy  might  have 
become  payable  before  the  end  of  the  three  years,  by  the  death  of  B.  within 
that  period,  and  that  this  was  a  condition  for  the  payment  of  money :  Held, 
that  the  legacy  was  not  lost  by  default  of  payment  within  the  three  years. — 
Paine  t.  Hyde,  4  B.  468. 

2.  (Performance^ Personal  appearance.)  Held,  that  a  condition  requiring  that 
all  persons  who  might  be  interested  under  a  devise  to  a  class,  "  should,  within 
seven  years  after  the  death  of  the  testatrix,  personally  appear  before  her  execu- 
tors and  deliver  to  them  a  testimonial  of  their  identity,"  in  default  of  which 
the  estate  was  given  over,  was  sufficiently  performed  by  an  appearance  to  one 
of  the  executors  and  the  agent  of  the  other. 

Quiere,  whether  it  was  a  condition  subsequent  1 —Tanner  v.  Tebbutt,  2  Y.  & 
C.  225. 

CONSIGNMENT. 

(Chttngi  of  destination,)  A  consignor  who  has  purchased  goods  on  account  and 
at  the  risk  of  his  correspondent,  and  delivered  them  to  the  carrier,  has  no 
lig^t,  by  reason  of  a  variation  of  the  accounts  between  him  and  his  correspond- 
ent, or  of  a  disagreement  between  them,  to  depart  from  his  duty  and  deliver 
them  to  another  person ;  and  a  party  taking  from  the  consignor  with  notice  of 
the  circumstances,  is  subject  to  the  rights  of  the  correspondent. — Green  ▼.  Mait^ 
land,  4  B.  524. 

CONSTRUCTION  OF  STATUTES.    See  Debtor  and  Creditor. 

COSTS. 

1.  (Commission-'-London  solicitor*)  The  costs  of  a  London  solicitor  attending  a 
commission  in  Wales  allowed,  under  special  circumstances,  as  between  party 
and  party.— Hou?eW  v.  Tyler,  2  Y.  &  C.  284. 

2»  (Commissioner — Reading  pleadings,)  A  guinea  costs  allowed  to  commissioner 
for  reading  pleadings. — S,  C. 

S«  (Decree  for  trnxation^How  varied,)  A  decree  for  taxation  of  costs  as  between 
solicitor  and  client  will  not  on  petition  be  ordered  to  be  taxed  on  a  different 
principle.— -Masiie  v.  Drake,  4  B.  433. 

4.  (Grounds  if  taxation,)  The  mere  circumstance  that  a  bill  of  costs  contains 
items  which  would  be  disallowed  or  reduced  on  taxation,  is  not  of  itself  suffi- 
cient to  entitle  the  party  to  a  taxation  of  a  bill  which  has  been  settled  and  paid. 
-^V.C. 

And  see  Admimistration  OF  Assets,  2;  PractxcB|6;  Production  of  Docu- 
MENTi^i  2  $  Vendor  AND  Purchaser. 
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DEBTOR  AND  CREDITOR. 

(1  4f  2  Vict,  c.  1  iO^Execution,)  After  verdict,  and  before  judgment  had  been 
entered  ap,  the  defendant  sold  his  leaseholds  by  auction :  Held,  that  ander  the 
1  &  2  Vict.  c.  110,  the  plaintiff  could  not  levy  execution  on  the  purchase 
money. — Broum  v.  Perrot,  4  B.  585, 

ELECTION.    See  Will,  1. 

EQUITABLE  MORTGAGE. 

{Evidence,  written  and  verbal,)  iParol  evidence  admitted  in  conjunction  ^th 
written  documents,  to  explain  the  extent  of  an  equitable  mortgage. — Ede  v. 
KfiowUs,  2  Y.  &  C.  17«. 

EVIDENCE. 

1.  (Entriet  by  fmfe$$wnal  pertm$.)  The  admissibility  of  such  entries,  whether 
for  or  against  the  interest  of  the  party  making  Uiem,  considered,  and  the 
cases  relating  to  the  point  noticed,  particularly  the  case  of  Clark  ▼•  WUmot, 
1  Y.  &  C.  53,  L.  M.  No.  56,  in  which  the  Court  corrected  an  error  in  the 
marginal  note,  observing,  that  the  reason  for  admitting  the  entries  as  evidence 
in  that  case  was,  that  upon  the  whole  they  were  against  the  interest  of  the 
party  making  them.— Picfeerin^  v.  The  Bishop  of  Ely,  «  Y.  &  C.  249. 

2.  (Witneu — Indirect  intereu.)  A  person  who  had  guaranteed  the  payment  of  a 
debt  secured  by  a  second  mortgage  was  tendered,  in  a  suit  relating  to  the 
first  mortgage  only,  as  a  witness  vivd  voce  before  the  Master,  to  prove  that  by 
certain  dealings  and  transactions  between  the  mortgagor  and  the  first  mort- 
gagees, but  to  which  he  had  happened  to  be  a  party,  the  first  mortgage  had 
been  in  part  satisfied ;  and  he  stated  on  the  voir  dire  that  he  had  aiteitaiiied 
that  the  mortgaged  property  was  sufficient  to  pay  bolli  the  first  and  Mfxmd 
mortgages  :  Held,  that  his  evidence  was  ftdmissible.—fffmiiaid  t.  Mttc^fosft, 
5  M.  &  C.  5. 

And  see  Injunction,  2. 

FAMILY  ARRANGEMENT. 

(Variation  of  settlement— Juriidielion,)  Residuary  personal  estate  was  given  by 
a  will  to  such  of  the  children  of  P.  as  should  be  living  at  his  death,  in  equal 
shares.  At  the  death  of  the  tiistator  there  were  five  children  of  P.,  and  no 
more,  four  of  whom  being  adults  entered  into  an  agreement  to  the  effect  that, 

-  as  amongst  themselves,  their  respective  shares,  and  any  share  that  might  accrue 
to  them  by  the  death  of  their  infant  sister,  should  be  considered  vested  in  them 
immediately,  notwithstanding  P.  was  living.  After  this,  two  of  the  children 
settled  their  respective  interests  in  favour  of  their  issue,  who  were  minors. 
Upon  the  remaining  child  coming  of  age  she  was  desirous  to  join  in  the 
arrangement,  which  the  Master  found  would  be  beneficial  to  all  parties.  The 
Court  however  declined,  on  tiie  ground  of  want  of  jurisdiction,  to  make  a 
decree  for  carrying  the  arrangement  into  execution. — Psto  v.  Gea^ner,  2  Y.  & 
C.  31«. 

FRAUD. 

(Sale  ofrevenhn — itetgfiiiiaK.)  A.,  a  person  of  a  reddefls  and  improvident  cha- 
racter, bold  a  reversion  to  B.,  at  a  gross  nndervalne,  tlioagh  it  appeaia  he  was 
not  ignorant  at  the  time  of  the  real  value,  but  the  circumstances  wei»  flocfa  oo 
tiie  whole  as  to  make  the  traasactioB  void.  C,  ten  years  aftaiwawiat  being 
at  the  time  aware  of  the  circumstances  of  the  original  sale,  poRhaaee  the 
property  from  B.  at  a  full  value,  A.  joining  in  and  confirming  the  sale.    Bat, 
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it  appearing  that  C.  had  not  taken  any  care  to  see  that  A/s  concurrence  was 
obtained  by  a  proper  means,  but  left  it  to  be  obtained,  as  it  was  in  fact  ob- 
tained, without  proper  consideration,  through  B.,  the  author  of  the  original 
fraud  \  the  decree  was,  that  C/s  representatiye  should  hold  the  property  only 
as  a  security  for  the  money  paid  by  B«  on  the  original  transaction.    Addk  v. 

HUSBAND  AND  WIFE. 

(Wife's  equity —Legal  limitation,)  Held,  that  the  wife's  equity  for  a  settlement 
attached,  as  against  the  assignees  of  her  insolvent  husband,  to  the  rents  and 
profits  of  an  estate  of  which  she  was  legal  tenant  for  life,  subject  to  a  term  of 
500  years  for  raising  portions,  which  was  vested  in  mortgagees.— ^turgis  ▼. 
Champneys,  5  M»  &  C.  97. 

INJUNCTION. 

1.  (Answer-^ Affidavit,)  Affidavits  were  filed  in  support  of  an  application  for  an 
injunction,  to  restram  the  master  and  part-owner  of  a  ship  from  taking  posses- 
sion of  goods  claimed  by  him  as  his  private  property,  and  by  the  other  partners 
as  partnership  property ;  after  which  the  defendant  put  in  his  answer,  and 
several  affidavits  were  subsequently  filed  on  both  sides :  Held,  under  such  cir- 
cumstances and  on  such  an  application,  that  the  answer  would  only  be  treated 
as  an  affidavit — Gardner  v«  M^Cutcheorif  4i  B.  534. 

2.  {hish^*t  reciiver-^ Patent — Agreement.)  By  a  grant  or  patent,  dated  in  1801, 
the  dien  Bishop  of  Ely  having,  as  the  grant  stated,  "  confidence  in  the  probity, 
fidelity,  care,  and  industry  of  P.,"  granted  to  P.,  who  was  a  solicitor,  "  the 
office  of  receiver  of  ail  issues,  profits,  sum  and  sums  of  money,  arising  and 
issuing"  from  the  possessions  of  the  see,  to  hold  to  P.  by  himself  or  his  suffi- 
cient deputy  or  deputies,  to  be  approved  of  by  the  bishop  and  his  succes- 
sors, for  his  life.  The  office  of  receiver  was  an  ancient  office,  and  had  been 
vxerdaed  before  Uie  restraimng  statute  of  1  Eliz.  c.  19.  P.  held  the  office 
under  three  aitcceaaiTe  huhpps,  dufing  ^e  whole  of  which  time  he  not  only 
xeceived  the  rente,  but  negociated  the  renewal  of  leases,  and  prepared  the 
leases  of  the  see,  sad  likewise  aiteadiedall  searches  Cor  records  in  the  bishop's 
sumiasent  room,  of  which  he  kept  a  key,  for  the  performance  of  which  acts  he 
received  fees  and  emoluments.  It  appeared  also  that  his  predecessor  in  office, 
who  had  iield  the  office  since  1783,  had  done  the  same.  Upon  the  accession  of 
A.  to  the  bishopric  in  1836,  he  refused  to  admit  P.'s  claim  of  ri^t  to  perform 
these  last -mentioned  acts  ;  upon  which  P.  filed  his  bill  against  the  bishop, 
praying  a  declaration  of  the  rights  in  question  in  his  favour,  that  he  might  be 
quieted  in  the  possession  of  the  office,  and  that  the  bishop  might  be  restrained 
by  injunction  from  obstructing  the  plaintiff  in  the  exercise  of  mich  rights,  and 
from  doing  acts  in  contravention  of  them.  Held,  first,  that  the  plaintiff's  claim 
was  not  of  such  a  nature  as  to  induce  this  Court  to  interfere  to  protect  them, 
without  being  well  satisfied  (which  the  Court  was  not)  that  his  legal  remedy 
was  ineefficiem  to  do  him  complete  justice ;  and,  secondly,  that  the  relief 
aougfat  being  analogous  to  the  specific  performance  of  an  agreement,  the  bill 
most  frttl  on  the  ground  of  want  of  mutuality^  the  nature  of  the  dutiea^and 
services  asserted  by  the  plaintiff  being  such  as  to  preclude  the  possibility  of  a 
<leDree  in  this  Court  agaiast  him,  compalUng  their  specific  peiformaace. . 

DiMHiMDn  af  4be  sales  of  -evideaoe  relating  to  doBkuraiigns  ah  vviting  by 
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deceased  penons  made  in  the  ordinary  course  of  business. — Fiekering  v.  The 
BUhpp  of  Ely,  9  Y.&  C.  249. 

INSOLVENT  ACT. 

(Sales  by  oMtigneet.)  The  47th  section  of  the  1  &  2  Vict  c.  110,  directbg  the 
assignees  to  sell  in  the  manner  approved  by  the  creditors  at  a  meeting  is  di- 
rectory only,  and  where  the  creditors  had  resoWed  that  there  should  be  a 
reserred  bidding  of  5tbl„  and  the  assignees  sold  for  $101. :  Held,  that  the  pur- 
chaser could  not  on  that  ground  object  to  the  validity  of  the  contract. — Wright 
▼.  Maunder,  4  B.  512. 

JURISDICTION.     See  Family  Arrangemxnt;  Lost  Documbnt. 

LOST  DOCUMENT. 

(Evidence  of  loss.)  A  Mil  by  indorsee  against  acceptor  for  payment,  upon  an 
indemnity  of  a  bill  of  exchange,  which  the  plaintff  by  his  bill  alleged  to  be  lost, 
but  did  not  give  any  evidence  of  the  loss  beyond  his  own  affidavit,  dismissed 
with  costs,  as  not  making  a  sufficient  case  for  an  inquiry  by  the  Master,  but 
without  prejudice  to  another  bill. — Cochell  v.  Bridgemmt,  4  fi.  499.  (Affirmed 
on  appeal.) 

MARSHALUN6.    See  Charity,  S. 

LUNATIC. 

(Aimuity^Reference,)  An  annuity  of  lOOt.  ordered,  without  a  reference,  to  be 
paid  to  wife  and  son  of  a  supposed  lunatic. — Conduit  v.  Soane,  M.  &  C.  111. 

MORTGAGE. 

1.  (Advances  to  first  mortgage,  after  notice  to  second,)  Quere,  how  far  a  person 
having  a  mortgage  for  a  running  account  is  entitled  to  charge  against  a  second 
mortgagee  advances  made  subsequent  to  notice  of  his  mortgage. — Johnson  t. 
Bourne,  t  Y.  &  C.  268. 

2.  (Extent  of  security,)  A.  mortgaged  an  estate  to  a  banking  company  with 
which  he  dealt,  for  the  purpose  of  securing  the  balance  that  might  at  any  time 
be  due  from  him,  so  as  the  whole  amount  of  principal  to  be  ultimately 
recovered  by  virtue  of  the  security  should  not  exceed  5800/.  Afterwards  three 
portions  of  the  estate  were  sold  with  the  concurrence  of  the  banking  company, 
and  the  money  paid  directly  to  them,  but  credit  was  given  to  A.  for  them  in 
bia  account:  Held,  that  the  monies  recoverable  under  the  mortgage  were 
redoqed  by  these  payments,  as  far  as  they  went. — 5.  C. 

PARTNERSHIP. 

(Injunction — Dissolution,)  What  degree  of  negligence  or  misconduct  in  a  partner 

will  entitle  his  co-partner  to  a  dissolution,  and  therefore  also  to  an  injuuction 

and  receiver  1 — Snuth  v.  Jeyes,  4  B.  503. 

PAYMENT  INTO  COURT. 

1.  (Admisnon  before  Master,)  Administrator  ordered  on  motion  to  transfer  a 
sum  of  consols  into  Court,  upon  an  admission  in  his  examination  before  the 
Master  that  he  had  possessed  it,  and  sold  it  out  after  the  bill  had  been  filed, 
and  had  invested  it  in  other  securities,  which  he  did  not  specify. — Hinde  v. 
Blahs,  4  B.  597. 

2.  (Nature  of  adnusiion,)  Where  a  bill  relies  upon  one  equity,  as  a  title  to  a 
general  accoanti  and  the  answer  denying  that  equity  admits  a  balance^  which 
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it  alleges  to  be  held  subject  to  another  equity,  as  apou  a  settled  account,  that 
will  not  entitle  the  plaintiff  to  have  the  money  paid  ia.^ProudJoot  v.  Hume, 
4  B.  476. 
And  see  Trustee,  1. 

PLEA. 

1.  (Double  plea.)  Leave  given  to  file  a  double  plea  to  an  ejectment  bill,  viz.  not 
heir,  and  secondly,  the  Statute  of  Limitations. — Bampton  ▼.  Birchall,  4  B.  558. 

2.  Sufficiency  of  aoerment,)  Plea  on  information  and  belief  of  plaintiff's  bank- 
ruptcy :  Held  regular. — Kvtkman  v.  Andrews,  4  B.  554. 

PLEADING. 

(Bill  for  account.)  It  is  iiot  necessary  for  a  plaintiff,  in  a  bill  for  an  account,  to 
submit  to  account  himself;  a  demurrer  on  the  ground  of  the  omission  of  such 
a  submission  was  therefore  overruled.— Ckrfct  v.  Tipping,  4  B.  588. 

PORTION. 

1.  (Satisfaction  pro  tanto — Loco  pareniis,)  Held,  upon  a  full  consideration  of  the 
authorities,  that  a  lesser  portion  given  on  marriage  was  a  satisfaction  pro  tanto 
only  of  a  legacy  in  a  prior  will. 

A  grandfather  was  held,  under  the  circumstances,  to  have  placed  himself  in 
loco  parentis,  though  he  did  not  wholly  provide  for  the  maintenance  of  the 
grandchildren,  and  though  the  father  was  alive,  and  they  resided  with  him.-— 
Pym  ▼.  Lockyer,  5  M.  &  C.  S9. 

2.  (When  raisable — Costs.)  Where  by  a  settlement  portions  were  to  be  raised  at 
any  time  after  the  death  of  the  father  by  the  trustees  of  a  term,  to  commence 
after  the  death  of  the  father  and  mother,  the  portions  to  be  paid  at  twenty- 
one  or  marriage  of  daughters,  which  should  first  happen,  after  the  death  of 
the  fathei :  Held,  that  the  portions  were  raisable  during  the  lifetime  of  the 
mother,  who  was  the  survivor,  and  that  the  cost  of  raising  them  fell  on  the 
estate.— Mic/jcM  v.  Michell,  4  B.  .949. 

POWER. 

(Trust  implied  from  power,)  A  testator  directed  that  certain  stock  should  stand 
io  his  name,  and  certain  real  estates  remain  unalienated,  '*  until  the  following 
contingencies  are  completed ;"  and  after  giving  life  interests  in  such  stock  and 
estates  to  his  two  children,  with  remainder  to  their  issue,  he  declared  that  in 
case  his  two  children  should  both  die  without  leaving  lawful  issue,  the  same 
should  be  disposed  of  as  after  mentioned,  that  was  to  say,  the  survivor  of  his 
two  children  should  have  power  to  dispose  by  will  of  his  real  and  personal 
estate,  "  amongst  my  nephews  and  nieces,  or  their  children,  either  all  to  one 
of  them  or  to  as  many  of  them  as  my  surviving  child  shall  think  proper  :*' 
Held,  that  a  trust  was  created  in  favour  of  the  testator's  nephews  and  nieces 
and  their  children,  subject  to  a  power  of  selection  and  distribution  in  his  sur- 
▼iving  child.-  Burrovgh  ▼.  Philcox,  5  M.  &  C.  73. 

And  see  Will,  1. 

PRACTICE. 

1.  (Amendment — tSth  Order,  1831.)  A  second  order  to  amend  cannot  be  ob« 
tained  as  of  course,  though  the  first  order  has  not  been  acted  oiu-^Brookt  v. 
Purton,  '4  B.  494. 

2.  (Amendment^id  repUcaiion.)    A  cause  stood  over  with  liberty  to  amend  by 
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addiDg  parties.  The  plaintiflTs  took  out  administnitioii  to  those  parties ,  and 
stated  BO  by  amendment.  The  defendants,  by  their  answer,  then  objected  that 
the  amendments  had  been  improperly  made.  The  plaintiffs  afterwards  filed 
a  second  replication.  Held,  that  the  defendants  were  not  entitled  to  have  the 
second  replication  taken  off  the  file,  unless  they  waived  their  objections  to  the 
amendments.— James  ▼.  James,  4  B.  578. 

3.  (AitignmeHt  of  interett — Proof,) — An  allegation  of  an  assignment  of  an  In- 
terest in  the  suit  from  one  co* plaintiff  to  another,  who  is  not  otherwise  a 
proper  party,  mast  be  proved  at  the  hearing. — Sayer  v.  Wagstaff,  2  Y.  &  C. 
230. 

4.  (Construction  of  wills.)  The  Court  will  not  put  a  construction  on  a  will  where 
no  administration  of  the  property  is  sought,  except  by  consent  of  all  parties.— 
Daniels  v.  Warren,  8  Y.  &  C.  290. 

5.  (Contempt— Bringing  to  bar  of  Court.)  The  fifth  order  of  1  Will.  4,  c.  36, 
8.  15,  requiring  a  party  in  custody,  &c.  to  be  brought  to  the  bar  of  the  Court, 
is  satisfied  by  bringing  him  before  the  judge  at  his  private  residenctt.—- Cl«rfct 
V.  CUrke,  4  B.  497. 

6.  (Costs — Defect  of  parties,)  Where  a  defect  of  parties  appears  npob  the  bill, 
costs  of  the  day  will  be  allowed  to  the  defendant  at  the  hearing,  although  he 
has  not  taken  the  objection  by  his  answer.— Fursv  ▼.  Sharwooi,  5  M.  &  C.  ^. 

7.  (Costs  of  proving  debt.)  A  creditor  held  not  entitled  to  the  costs  of  proving 
his  debt  under  the  47th  order  of  August,  1841,  where  previous  to  the  Sfppli- 
cation,  and  also  to  the  date  of  order,  he  had  proved  his  debt,  and  the  Master 
had  issued  his  warrant  on  preparing  his  report.-»Reaei  v.  Smith,  4  B.  521. 

8.  (Decree  by  default.)  Quaere,  v^hether  such  a  decree  can  be  made  on  a  Seal 
day.— Matthews  v.  Matthews,  2  Y.  6c  C.  318. 

9.  (Exchequer  cause,)  The  old  Exchequer  practice  as  to  dismissing  bills  acted  on 
in  an  Exchequer  cause,  in  which  the  plaintiff,  having  filed  a  replication  after  an 
order  nisi  to  dismiss,  the  case  did  not  come  within  the  orders  of  1828. — Shef^ 
field  V.  Sheffield,  4  B.  519. 

10.  (Irregularity -Mistake  in  affidavit,)  The  service  of  the  notice  of  nsolien 
having  been  rightly  made  on  the  clerk  in  court  (as  by  the  then  ^antice  it 
ought  to  have  been),  the  affidavit  stat«d  the  service  to  have  been  on  the 
parties  :  Held,  that  the  order  which  had  been  made  mnst'be  discharged,  snd 
a  new  notice  of  motion  given. — Barton  v.  Chambers,  4  B.  547. 

11.  (Irregularity — Waiver,)  Taking  an  office  copy  of  an  answer,  not  knowing 
of  an  irregularity  in  its  title,  is  not  a  waiver.— Fn/  v.  Mantell,  4  B.  485. 

12.  (Issue — Default  in  trying,)  Where  an  issue  has  been  appointed  to  be  tried 
at  a  particular  assises,  it  will,  if  not  tried,  be  taken  pro  confesso  against  <lhe 
party  ordered  to  be  plaintiff  at  law,  unless  he  can  show  reasonable  ground  for 
the  delay ;  the  known  adverse  opinion  of  the  judge  on  that  ciscoit  was  lield 
to  be  no  such  reason. — Casbprne  v.  Barsham,  5  M.  &  C.  113. 

13.  (Master**  certificate — Variation,)  A  reference  was  made  to  the  Master  as  to 
a  partnership  and  several  other  matters,  and  the  parties  were  to  produce  all 
papers,  &c.  relating  thereto ;  the  defendant  was  called  on  by  the  Master  to 
produce  the  papers  relating  to  the  partnership,  and  having  made  defatitt,  the 
Master  certified  that  he  had  been  summoned  to  produce  all  the  papers  rioting 
te  ffce  mmtwrt  in  qw^tion,  and  had  not  prodmoed  a»y.    The  oeMiiBMle  mm 
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ordered  to  be  taken  off  the  file  for  irregularity,  and  a  four-day  order  founded 
thereon  was  discharged. —Smb&s  v.  Molineux,  4  B.  545. 

14.  ( Wiinomer — AVx<  friend,)  An  answer  directed  to  be  taken  off  the  file,  on 
the  ground  of  the  misnomer  of  the  next  friend  of  the  infant  plaintiff. — Fi-y  ▼. 
Mantell,  4  B.  485. 

15.  {Fartiei'-^'Neui  orders — Foreclosure,)  QMd^re,  whether  the  30th  of  the  Orders 
of  August,  1841,  applies  to  the  case  of  a  bill  of  foreclosure  of  freeholds  deviHed 
in  trust  for  sale.— PTifton  ▼,  Jones,  «  Y.  &  C.  244. 

i  6.  (Pauper — "Notice  of  motion^  A  pauper's  notice  of  motion  should  be  signed  by 
his  clerk  in  court — Ferry  v.  Walker^  4  B,  452. 

17.  {Stop  order,)  In  order  to  obtain  the  stop  order  under  the  General  Order  of 
April,  1841,  the  title  of  the  assignor  must  be  shown,  though  not  the  quantum 
of  his  share,  and  the  assignment  must  be  either  proved  or  admitted. — Wood  t. 
Vincent,  4  B.  419. 

18.  (Stop  order" Service  of  petition,)  The  assignor,  though  party  to  the  cause, 
must,  under  the  General  Order  of  April,  1841,  be  served  with  the  petition  for 
a  stop  order. —  Parsons  v.  Groome,  4  B.  52i. 

19.  {Subpxna  served  before  hill  filed,)  In  such  a  case,  unless  it  be  ah  injunction 
bill,  the  defendant  should  not  move  to  discharge  the  suhpema,  but  is  entitled  at 
once  to  a  subpoena  for  costs. — Salmon  v.  Turner,  4  B.  518. 

S0»  (7tt/e  of  petition.)  The  title  of  a  petition  presented  under  an  act  of  parliament, 

as  the  Trustee  Act,  1  W.  4>  c.  60,  should  contain  a  reference  to  Aat  act,  as 

well  as  to  the  matter  iA  the  petition. — Re  Lttw,  4  B.  609. 
21.  {Travernng  order,)   The  production  of  a  writ  of  attachment  for  want  of  answer 

with  the  sheriff's  return,  is  sufficient  evidence  to  ground  the  traversiag  order. 

-^Evans  ▼.  WilUams,  4  B.  485. 
Attd«ee  Costs,  4— Lunatic — Payment  into  Coukt,  I-^Pboduction  o»  Docu- 

iiENTS,  1,  2— Trusteb,  3. 

PRODUCTION  OF  DOCUMENTS. 

1.  (Concurrent  suits,)  A  defendant  had  been  ordered  by  the  Vice-Chancellor  in 
another  suit  to  give  inspection  of  documents.  The  order  had  been  made  two 
years,  but  had  not  been  acted  on  :  Held,  that  tiiis  did  not  prevent  an  order  for 
production  in  the  present  suit. — Bourne  v.  Mole,  4  B.  417. 

2.  (Costs  of  affidavits.)  The  costs  of  aflidavits,  used  to  qualify  the  answer  of  a 
defendant,  so  as  to  excuse  him  from  the  production  of  documents,  must  be  paid 
for  by  the  defendant. — Smith  v.  Massie,  4  B.  417. 

3.  (Sufficiency  of  deseri)Uion,)  A  defendant  by  his  answer  admitted  that  he  had 
in  his  possession  "  divers  books  of  account :"  Held,  that  the  particulams  were 
not  fiufficientiy  specified  to  enable  the  Court  to  make  an  order  for  their  produc:^ 
tioii.-~l8fiHm  ▼.  Whitley,  4  B.  648. 

4.  (Surviving  executor.)  Snrviving  executor,  who  had  not  acted  in  the  testator's 
affairs,  protected  from  the  discovery  of  cases  and  opinions  stated  and  given  on 
behalf  of  the  deceased  executor,  who  had  acted ;  such  cases  and  opinions  having 
relation  to  a  claim  against  the  deceased  executor  of  the  same  nature  as  the 
claim  OMde  against  the  surviving  executor. — Adams  v.  Barry,  2  Y.  &  C.  167. 

8ALB  UNDER  DECREE. 

Xtien>—Noneancwrrence  rf  credited.)    A.  having  a  lien  on  th«  testator^  lestatei 
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MUbliflbod  hia  debt  under  the  decree  -,  but  his  claim  for  interest  was  disallowed 
by  the  Master,  whose  report  stood  confirmed.  The  estate  was  sold,  sobject 
to  A*'s  lien,  and  A.  having  refosed  to  accept  from  the  purchaser  his  principal 
without  interest,  was  not  allowed  to  participate  as  a  creditor  in  the  general 
assets. — Hempitead  ▼.  Hempstmd,  4  B.  4^S» 

SHIP. 

(Pnvate  trading  by  nuuter,)  The  master  and  part  owner  of  a  ship  purchased 
goods  during  the  voyage,  which  his  answer  stated  were  purchased  out  of  pri- 
▼ato  pioperty  and  the  profits  of  private  trade  during  the  voyage ;  but  the 
Court  consideiiDg  there  were  strong  grounds  for  thinking  that  the  goods  were 
purchased  with  partnership  property,  or  with  money  for  which  the  defendant 
was  accountable  to  the  partnership,  and  that  they  belonged  to  the  partnership, 
XMtiaioed  him  from  receiving  the  ^oods.— Gardner  v.  M'Cutcheon,  4  B.  534. 

SOLICITOR. 

(Authority  to  inUitute  suit,)    A  suit  instituted  by  solicitor  without  any  authority, 

dismissed  on  motion  of  the  plaintiff  with  costs  of  the  suit  and  motion  as  between 

solicitor  and  client. — Allen  v.  Bone,  4  B.  493. 

SOLICITOR  AND  CLIENT.    See  Costs,  4. 

TENANT  FOR  LIFE. 

(Rmtwal  rf  leateholds,)  llie  rule,  that  a  tenant  for  life  or  leaseholds  renewing 
or  extending  the  term  does  so  for  the  benefit  of  the  trust,  held  to  apply,  although 
it  was  by  the  settlement  provided  only  that  one  specified  renewal  should,  if 
made,  enure  to  the  trust. — Tanner  v.  Elworthy,  4  B.  487. 

TRUSTEE. 

tm  (Breach  (f  trust-^Exeeutort — Payment  into  Court,)  Executors  held  liable  for  the 
loss  of  an  ascertained  balance  which  they  had  allowed  their  co-executor  to  retain 
in.  hia  hands-,  and  ordered  to  pay  into  Court  the  amount  of  the  residue  retomed 
by  them  and  their  co-executor  to  the  Stamp  Office,  without  prejudice  to  their 
right  to  have  the  account  taken. — Lincoln  v.  Wright,  4  B.  437. 

?•  (Ctffts — Amgnee  ef  irw^  jnroperty,)  Trustees  held  entitled  to  costs  as  trustees  in 
a  suit  successfully  brought  against  them  by  the  assignee  from  a  cestui  que  trust 
to  have  a  term  assigned  to  him. — (See  this  case,  3  6.  434,  L.  M.  No.  59.) 
-r^Holford  V.  Phipj»,  4  B.  475. 

3.  (Truitee  Aet-^-Form  of  petition.)  A  petition  under  the  1 W.  4,  c.  60,  to  obtain 
a  transfer  of  trust  stock  from  the  names  of  the  surviving  trustees  into  the  joint 
names  of  such  trustees  and  of  a  new  trustee  duly  appointed,  is  properly  pre- 
sented by  such  new  trustee. — In  re  Law,  4  B.  509. 

VENDOR  AND  PURCHASER. 

(Costs  of  invalid  objection—Special  condilioM  of  $aU,)  In  a  suit  for  specific  per- 
formance, a  purchaser  who  set  up  a  defence  which  prevented  the  plaintiff 
obtaining  on  motion  a  reference  as  to  title,  and  failed  in  establishing  it,  was 
ordered  to  pay  the  costs  up  to  and  inclusive  of  the  hearing.  Observations  on 
special  conditions  of  sale. — Hyde  v.  Dallaway,  4  B.  606. 

VOLUNTARY  SETTLEMENT. 

1.  (Completeness*)  A  person,  who  was  entitled  to  a  certain  stock  standing  in  the 
names  of  two  trustees,  gave  instructions  to  his  attorney  to  prepare  a  settlement 
of  it  for  the  benefit  of  A.,  B.,  and  C*,  and  to  procure  from  the  tmstees  a  trwurfer 
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for  the  purpoies  of  seitlement.  I1ie  settlement  was  prepared,  and  a  power  of 
attorney  for  the  transfer  of  the  stock  executed  by  both  the  trustees,  but  the  in- 
tended settlor  died  without  having  seen  the  settlement,  and  before  the  stock  was 
actually  transferred :  Held,  that  no  trust  of  the  stock  was  constituted  for  A.,  B., 
and  C'-Coningham  ▼.  Plunkett,  9  Y.  &  C.  245. 

2.  {Folbwing  monies  realized  under  volutitary  deed,)  A.  B.  Toluntarily  assigned 
to  trustees  bonds  and  promissory  notes  amounting  to  600/.,  in  trust  for  himsetf 
and  his  wife  and  children,  and  he  handed  over  the  securities.  The  trustees 
gave  no  notice  to  the  debtors.  A.  B.  received  2002.,  part  of  the  600i.,  (the 
securities  having  been  returned  to  him  by  the  trustees,)  and  the  remainder  was 
lost  by  the  insolvency  of  the  debtors.  A.  B.  invested  the  200/.,  with  other 
monies  of  his  own  on  freeholds,  and  by  writing  acknowledged  the  200/.  to  be 
trust  property.  He  afterwards  deposited  the  title-deeds  with  the  trustees  as 
a  security  for  the  wliole  600/.  :  Held,  that  the  equitable  mortgage  was  valid  tfi 
the  extent  of  f  00/.  but  no  further.— James  v.  Bydder,  4  B.  600, 

3*  {heauholdfor  lives^BeneJit  ofrenewaL)  A.  being  entitled  to  a  leasehold  for 
lives,  by  voluntary  deed  settles  it,  after  the  lives  of  himself  and  wiie,  on  his 
sons  by  a  former  marris^e  ;  afterwards,  by  another  voluntary  deed,  assigns  it 
in  trust  for  himself  for  life,  remainder  to  his  wife  for  life,  with  an  absolute 
power  of  appointment.  Upon  his  death  his  wife  enters  into  possession,  not 
having,  it  appears,  notice  of  the  first  settlement,  and  having  taken  a  renewal, 
appoints  the  estate :  Held,  nevertheless,  that  the  renewal  enured  for  the-besefit 
of  those  interested  under  the  first  deed.— -PTa/m  v.  Bailey,  2  Y.  &  C.  219. 

WILL. 

1.  (Appointment — Election,)  Testator,  being  tenant  for  life  of  leasehokb)  with 
remainder  to  his  children  as  he  should  appoint,  and  in  default  of  appointment 
to  them  equally,  having  procured  a  renewal  in  bis  own  name,  which  it  was 
held  enured  for  the  benefit  of  the  trust,  by  his  will  confirmed  the  settlement, 
and  gave  "  all  his  freeholds  and  leaseholds"  to  his  son,  and  a  legacy  to  his 
daughter :  he  had  other  leaseholds :  Held,  that  the  will  was  not  an  execution 
of  the  power,  and  that  the  daughter  was  not  put  to  her  election.  Tanner  v< 
Elworthy,  4  B.  487. 

2.  iContlrueiion'^Abtolute  interest,)  A  testator  resident  abroad  gave  a  legacy  to 
A.,  '*  or  in  case  of  bis  decease,  or  at  his  decease,  to  be  equally  divided 
amongst  bis  children."  He  gave  other  legacies  in  similar  terms  to  B.,  C,  £(c.t 
and  he  directed  these  sums  to  be  paid  to  the  above  persons,  then  residing  in 
Wales;  and  he  appointed  executors  in  trust,  to  send  them  to  the  respective 
individuals  within  six  months.  Held,  that  the  parents  took  absolute  interests. 
—Arthur  ▼.  Hughes,  4  B.  506. 

3.  (Same.)  Held  that  a  bequest  of  2000/.  in  trust  for  testator's  niece,  who  waa 
then  unmarried,  with  a  bequest  over  if  she  should  die  without  leaving  any  issue 
to  attain  twenty-one,  gave  her  only  an  estate  for  life,  as  the  death  referred  to 
could  not  be  construed  to  mean  a  death  in  the  lifetime  of  the  testator.— Danie/ 
▼.  Warren,  2  Y.  &  C.  290. 

4.  (CoHstrttction'-AeeumuUaions—TeHant  for  life  or  in  fat/.)  Where  after  a 
devise  for  successive  estates  for  life,  with  remainders  in  tail,  subject  to  a  term 
of  ninety-nine  years,  the  trusts  of  such  term  were  declared  to  be  that  the 
tmstees  should,  out  of  the  rents  and  profits  of  the  estates,  insure  the  mes- 
suages, and  keep  the  same  in  good  repair  daring  the  respective  lives  of  the 
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MvenI  tesaDto  lor  life,  ind  aboald,  duriog  tke  ropective  wuaa^ldm  of  eadi 
«iid  ererjr  penon  thereby  made  tenanU  for  life  or  in  tail,  mpfly  the  mplas 
or  residue  of  the  rente  and  pioiiu  fat  and  towards  the  maintmanro  and  edu-  * 
cation  of  the  tenants  for  life  or  in  tail,  who  for  the  time  being  shonld  be 
entitled  in  posseision  to  the  estates ;  and  in  case  the  whole  of  the  saqikis  of 
the  said  rents  and  profits  should  not,  duriog  the  minority  of  any  such  tenant 
for  life  or  in  tail  as  aforesaid,  be  applied  for  his  or  her  maintenance  and  eda- 
cation,  then  the  surplus  thereof  was  from  time  to  time  to  be  laid  out  on  real 
or  government  securities,  at  interest,  in  the  names  of  the  trustees,  upon  trust 
for  such  person  or  persons  from  time  to  time  as  for  the  time  being  should 
under  the  limitations  of  the  will  be  entitled  in  possession  to  the  said  estates ; 
and  if  any  person  who  might  become  entitled  in  possession  or  remainder  to  an 
estate  tail  in  the  estates  under  any  of  the  said  limitations  should  die  under 
twenty-one,  without  issue  inheritable  to  such  estate  tail,  then  so  often  as  any 
such  event  should  happen  within  the  period  of  time  in  which  executory  devises 
were  allowed  by  law  to  take  place,  the  absolute  interest  in  the  monies  so 
directed  to  be  laid  out  and  invested  was  to  be  considered  as  not  having  been 
vested  in  such  person,  but  the  same  was  to  go  over  to  the  next  taker :  Held, 
that  the  first  tenant  for  life  in  possession  of  the  estates  was  not  absolutely 
entitled  to  the  accumulations  of  the  rents  and  profits  which  had  accrued  during 
his  minority,  but  was  only  tenant  for  life  of  such  accumulations. — Crosse  v. 
OUnnie,  f  Y.  Ac  C.  237. 
d*  (Construction — Additional  legacy — Trust,)  Where  testator  by  his  will  gave 
annuities  to  his  sister  A.  and  other  females,  which  he  declared  by  a  general 
clause  were  for  their  separate  use ;  and  by  a  codicil  gave  "  to  each  of  his 
sisters  100^.  a  year  in  addition  to  the  legacies  given  by  the  will  :*'  Held,  in  the 
case  of  A.  that  the  annuity  giren  to  her  by  the  codicil  was  also  for  her  separate 
use,— Day  v.  Ctoft,  4  B,  561. 

6.  (Conttruethn'^Annuity,)  Bequest  of  an  annuity  to  A.  and  B.,  and  to  the 
survivor  for  lifis  ;  and  if  A.  should  have  any  <*  children/'  then  to  be  equally 
divided  between  them ;  but  if  A.  should  die  "  without  lawful  issue,"  tiien  to 
A.  and  his  heirs  for  ever :  Held,  that  the  children  of  A.  took  absolute  interests 
in  a  perpetual  annuity. — Robinson  v.  Hunt,  4  B.  450. 

7.  (Conslmetioa— C^r^e  rf  debts.)  Testator  commenced  his  will  with  a  direc- 
tion that  all  his  debts  and  all  his  fineral  and  testamentary  expenses  shonid  be 
paid  by  his  executors  as  soon  as  conveniently  might  be  after  his  decease : 
Held,  upon  the  construction  of  the  whole  will,  that  this  clause  had  not  the 
eilect  of  charging  the  real  estate  of  the  testator,  whether  devised  to  the  exe- 
cutors or  otherwise,  with  the  payment  of  his  debts. — Sywum  ▼.  Jmwus  S  Y.  & 
C.SOl. 

H.  (CsNSlmctioM— 'Csntenisii  of  Unekoids^)  Whwe  testator,  after  giving  sense 
legacies,  gave  all  other  his  property  of  every  description  in  trast  fcr  his  sister, 
and  after  her  death  then  for  his  niece,  and  after  her  deadi  dien  far  her  chil- 
dren in  equal  shares,  and  if  she  should  die  widiont  leaving  issvie  to  attain  the 
age  of  twenty-one,  the  property  to  be  sold  and  divided  between  other  paotica : 
Held,  that  the  leasehold  part  of  the  property  was  to  he  enjoyed  in  ^ecie  tin 
the  tioM  aniMuntod  by  the  will  for  the  sale*^X>einsl  v.  Wmrwtm,  S  Y.  &  a  S90. 

9.  (Csiutracfion— ^'lers  ef  tswc.)    Where  legacies  wen  given  to  each  of  §amr 
penons,  and  **  in  case  of  the  demise  of  nay  of  these  withont  i 
&en  his  or  her  proportions  to  be  divided  eqvally  amonf  the  i 
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one  of  the  legatees  died  ^vithout  having  been  married  -,  and  by  a  previous  order 
upon  this  point  being  raised,  the  legacies  were  carried  to  the  separate  account 
of  the  legatees,  the  dividends  to  be  paid  to  them  for  life  or  until  farther  order  : 
the  Court  considering  this  as  a  decision  that  the  legacies  were  for  life,  and 
seeming  to  think  it  right,  declared  the  survivors  absolutely  entitled  to  the  share 
of  the  deceased.^- Kane2a^^  v.  Ranelagh,  4  B.  419. 

10*  (^Conttruetion — Incon$istent  toordi,)  Where  leaseholds  were  bequeathed  to 
three  for  life,  subject  to  certain  annuities,  and  after  the  death  of  the  three,  **  to 
A.  B.  if  then  living,  her  executors,  administrators,  and  assigns,  subject  to  the 
said  annuities  during  her  life,"  and  in  the  event  of  her  death  living  either  of 
the  three,  the  property  was  given  to  her  issue :  the  Court  held,  with  some 
hesitation,  that  A.  B.  took  only  for  life.— MorraU  v.  Sutton,  4  B.  478.  (The 
case  is  now  under  appeaU) 

11.  (Conttruetion — issue,)  It  does  not  follow  because  the  word  "  issue*'  in  one 
part  of  the  will  means  children  only,  that  it  should  have  that  meaning  also  in 
another  part ;  and  where,  after  a  bequest  to  A.  and  B.  and  their  issue,  in  the 
sense  of  children,  the  residue  was  given  to  A.  and  B.  equally,  and  to  be  divided 
between  them,  with  benefit  of  survivorship,  upon  the  death  of  either  under 
twenty-one ;  not  to  be  subject  to  the  control  of  their  husbands,  but  to  be  held 
in  trust  for  them  and  their  issue  respectively  until  they  attained  twenty^one,  if 
unmarried,  or  if  married,  until  a  proper  settlement  could  be  made  upon  them 
and  their  issue,  so  that  they  should  receive  the  dividends  exclusively  of  their 
husbands,  and  if  they  both  died  under  twenty-one.  and  without  issue,  then 
over;  both  attained  twenty-one,  and  one  of  them  died  leaving  children  and 
grandchildren :  Held,  that  both  were  entitled  to  her  share  per  capita  as  tenants 
in  coBimon.-^Hsod  v.  Randall,  3  Y.  &  C.  2Sl. 

li»  (Construction — Period  of  survivorship^)  Testator  bequeathed  the  residue  of 
his  real  and  personal  estate,  upon  trust  for  his  daughter  absolutely  upon  her 
attaining  twenty-one ;  provided  that  in  case  his  said  daughter's  decease  should 
happen  before  the  said  age  of  twenty-one,  and  his,  the  testator's,  wife  should 
then  be  living,  then  in  further  trust  to  pay  her  the  whole  interest  of  the  residue 
of  his  estate  and  effects  3  and  on  her  decease,  his  said  daughter  being  dead 
before  the  age  of  twenty-one,  he  devised  to  his  wife  the  house  in  S.  Street,  her 
heirs  and  assigns,  for  ever ;  then  in  further  trust  to  pay  the  produce  of  his 
residuary  estate  unto  and  amongst  his  nephews  and  nieces,  the  children  of  his 
sister  Ann,  and  such  of  them  as  should  be  then  living  :  the  daughter  died  with- 
out issue  in  the  lifetime  of  the  wife :  the  sister  had  five  children  living  at  the 
death  of  the  daughter,  and  one  only,  Isaac,  living  at  the  death  of  the  wife : 
Held,  that  Isaac  was  entitled  to  the  whole  residue.— HetAertn^ton  v.  Oakman, 
«  Y.  &  C.  «99. 

IS.  (Construction — Real  estate*)  Held  that  leaseholds  were  not  comprised  under 
the  description  of  **  messuages,  lands,  tenements  and  real  estate,"  the  testator 
having  also  freehold  and  copyhold  property.— Parser  v.  Marchant,  2  Y.  &  C. 
279. 

14.  (Conttruetion^Residuary  or  speeifie,)  Held,  as  against  a  claim  by  pecuniary 
legatees  to  marshal,  that  where  there  was  a  gift  of  all  property,  freehold,  copy- 
hold and  leasehold  at  particular  places,  and  elsewhere  in  the  county  of  Somerset, 
and  all  other  real  and  personal  estates  whatsoever  (testator  not  having,  as  it 
appeared,  and  the  Court  observed,  any  real  or  leasehold  properly  except  in 
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Somersetshire),  that  the  gift  was  specific  and  not  general,  and  therefore  not 
liable  to  be  marshalled,  either  as  to  the  leasehold  or  other  property. — Syrmms  v. 
JflOT«,  2  Y.  &  C.  SOi. 

15.  {Cofutruetlon-^Retidue.)  Testator  directed  his  executors  to  pay  the  wife  of 
testator  400/.  a  year  out  of  the  income  of  a  fund  arising  from  the  sale  of  real 
estate,  and  to  apply  the  remaining  income  of  the  fund  for  the  maintenance  and 
education  of  hie  children  until  they  attain  twenty-one,  and  then  bis  wilt  was 
that  they  should  respectively  receire  the  principal,  or  one-fifth  part  of  such 
sum  as  may  remain  after  reserving  a  sufficient  capital,  the  interest  of  which 
should  pay  the  said  annuity  of  400<.  and  two  legacies:  Held^that  the  capital 
producing  the  4001.  was  not  included  in  the  devise,  but  resulted  to  the  heir. — 
Watson  V.  Hayes,  5  M.  &  C.  135. 

16.  (^CoMtruciion — Rwocation^ Charge  of  dcbis,)  A  testator  devised  an  estate, 
H.,  and  other  estates,  to  A.,  charged  with  annuities;  and  an  estate  Y.,  aad  his 
residuary  real  and  personal  estate  to  B.,  subject  to  the  payment  of  his  debts, 
funeral  expenses,  and  legacies  :  he  afterwards  revoked  so  much  of  the  second 
devise  as  included  Y.,  and  devised  it,  subject  to  the  same  annutties,  and  iA  the 
same  manner  as  the  estate  H. :  Held,  that  the  charge  of  debts,  &c,  on  Y. 
was  revoked. — Ravens  v.  Taylor,  4  B.  425. 

17.  (Construction — Uncertainty  ofohject*)  Under  a  bequest  to  **  the  Westmin&ter 
Hospital,  Charing  Cross,"  Held,  that  the  Charing  Cross  Hospital  was  entitled 
in  preference  to  the  Westminster  Hospital,  situate  near  Westminster  Abbey, 
and  to  the  Royal  Westminster  Opihalmic  Hospital,  though  situate  nearer  to  the 
Charing  Cross  statue  than  the  hospital  first  mentioned.— JBrarJi^u;  v.  Thompson, 
«  Y.  &  C.  295. 

18.  (Construction — Vesting  Maintenance,)  Direction  to  executors  to  apply  251. 
per  annum  for  the  maintenance  of  testator *s  daughter  till  twenty- one  or  mar- 
riage, which  should  first  happen,  when  bis  executors  were  thereby  required  to 
pay  to  her  500/. ;  she  died  under  twenty-one  and  unmarried  :  Held,  that  the 
legacy  failed.— Ifaf son  v.  Hayes,  5  M.  &  C.  125. 


APPEALS  ON  REPORTED  CASES. 
CHARITY. 
Attorney'-General  v.  The  Fishmongers*  Company,  2  B.  pp.  151,  588.    L.  M.  No.  S4, 

The  decision  in  this  case,  establishing  the  right  of  the  Fishmongers'  Company, 

both  as  to  the  Kneseworth  charity  lands  and  those  held  under  Preston's  wHl, 

afiirmed.-^5  M.  &  C.  11,  16. 
PERPETUITY. 
Ibbetson  v.  Ibbetson,  10  S.  p.  495.    L.  M.  No.  56.    The  decision  in  this  case, 

avoiding  a  limitation  of  personal  chattels,  as  too  remote,  affirmed.— 5  M.  &  C. 

POWER. 

JEasum  v.  Appi^ard,  10  S.  p.  274.  L.  M.  No.  53.  The  decision  excluding  an 
appointment  for  want  of  reference,  affirmed. — 5  M.  &  C.  56. 

VENDOR  AND  PURCHASER. 

Sainsbury  v.  Jones,  2  B.  p.  462.  L.  M.  No.  54.  The  decision  in  this  case*  dis- 
missing a  bill  for  relief  in  the  alternative  against  an  unauthorised  agents 
affirmed.— 5  M.  &  C.  1. 

WILL. 

Clapton  V.  Bulmer,  10  S.  p.  426.  L.  M.  No.  55.  Decision  given  to  next  of  kin, 
to  the  exclusion  of  personal  representative,  affirmed.— 5  M.  &  C.  108. 
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BANKRUPTCY. 


[Contaming  Cases  in  2  Montagu,  Deacon  and  De  Gex,  Part  3 ;  and 
3  Montagu,  Deacon  and  De  Gex,  Part  l.] 

ACT  OF  BANKRUPTCY. 

1.  (^Abtconding.)  A  party  who  ordered  large  quantities  of  goods  of  different 
tradesmen,  without  the  means  of  payment,  and  after  they  were  delivered  secretly 
left  her  house  in  I<ondon,  without  leaving  word  where  she  was  to  be  found,  and 
went  into  obscure  lodgings  at  Reading,  held  to  have  committed  an  act  of 
bankruptcy. — Egp»  and  re  Birch,  ii.  659. 

S.  (Intention  to  commit.)  A  letter  from  the  bankrupt  to  a  creditor,  saying,  *'  that 
he  had  resolved  not  to  open  his  bank  on  Monday,"  does  not  amount  to  notice 
of  an  act  of  bankruptcy,  within  the  meaning  of  the  9  &  3  Vict.  c.  29.— £rp. 
Halifax,  re  Ridge,  ii.  544. 

3.  (Partner — Notice  under  1^2  Viet,  c.  110.)  Where  two  firms  have  one  part- 
ner common  to  both,  a  debt  from  one  firm  to  the  other  cannot  be  made  the 
sobject  of  a  notice,  under  1  &  2  Vict.  c.  110,  s.  8,  for  the  purpose  of  creating 
an  act  of  bankruptcy ;  the  statute  requiring  such  debt  to  be  recoverable  at  law. — 
Exp.  and  re  Johnson,  ii.  678. 

ANNULLING. 

1 .  (Acquiescence.)  A  trader,  against  whom  a  fiat  is  issued,  canvasses  for  particular 
individuals  in  the  choice  of  assignees.  He  also  negociates,  on  behalf  of  a  rela- 
tive, for  the  purchase  of  a  part  of  the  estate  from  the  assignees.  Petition  by 
him  to  annul  dismissed  on  the  ground  of  acquiescence,  although  no  act  of 
bankruptcy  was  clearly  shown. — Eip.  and  re  Grundy,  ii.  589. 

2.  (Delay,)  Where  a  creditor  petitioned  to  annul  a  fiat,  eight  months  after  it 
had  been  issued,  on  the' ground  that  the  banknipt  was  not  a  trader ;  and  a  final 
dividend  had  been  made,  and  the  bankrupt  had  obtained  his  certificate,  and  no 
cause  was  assigned  for  the  delay ;  the  petition  was  dismissed  with  costs. — > 
Exp,  HUl,  re  Clifton,  ii.  557. 

'3.  (Fiat  with  improper  object.)  A  fiat  will  be  annulled,  if  sued  out  for  a  purpose 
foreign  to  that  of  the  bankrupt  laws,  such  as  that  of  effecting  a  dissolution  of 
a  partnership ;  and  semble,  it  is  not  necessary  to  prove  that  there  was  no  other 
purpose. — Exp,  and  re  Johnson,  ii.  678. 

4.  (Misdescription  of  Bankrupt.)  Description  of  the  bankrupt,  as  late  of  a  place, 
at  which  he  carried  on  business  a  year  before  the  issuing  of  the  fiat,  he  having 
carried  on  business  since  elsewhere,  held  insufficient,  and  the  fiat  annulled, 
without  actual  fraud  or  mischief  being  shown.^Exp.  Lewis,  re  Wood,  iii.  93. 

ARREST. 

(Discharge— Costs,)    Order  against  the  sheriffs  for  discharge  of  a  party  who  had 
been  arrested  on  returning  from  attending  the  registrar  in  obedience  to  sum- 
mons, without  costs,  applicant  not  undertaking  not  to  bring  action. — Exp,  Burt, 
ii.  666, 
VOL.  XXX. — NO.  LXII.  H  H 
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ASSIGNEE. 

1.  {Negligenee'^Inquiry.)    Inquiry  directed  as  to  the  conduct  of  an  aaaignee  in 

Belling  part  of  the  bankrupt's  estate,  and  as  to  his  diligence  in  endeavouring  to 

recover  certain  debts. — Exp,  and  re  Byrom,  iii.  55. 
2«  {Purchase  by  atrignee — Reference.')    On  a  petition  by  assignee  to  complete  a 

sale  made  to  him  through  an  agent,  it  was  referred  to  the  commissioners  to 

inquire  whether  the  sale  was  for  the  benefit  of  the  estate.— Esp.  Gore,  re  Ste- 

vem,  iii.  77,  ^  * 

BANK  POST  BILL. 

(Deposit  with  bankers,)  A  bank  post  bill  remitted  by  a  customer  to  his  bankers, 
together  with  a  letter  directing  them  to  place  it  to  his  credit,  which  bill  re- 
mained in  specie  at  the  time  of  the  bankruptcy,  treated  as  a  bill  of  exchangej 
and  held  to  be  the  property  of  depositor. — Exp,  Atkins,  re  Wise,  iii.  103. 

BANKRUPT. 

1.  {AUowance,)  The  Court  will  decline  making  any  order  on  the  assignees 
for  the  payment  of  the  bankrupt's  allowsnce,  until  the  amount  is  ascertained  by 
the  commissioners. — Exp,  Heron,  re  Brookes,  ii.  648. 

S.  (Certificate — Earnings  since  bankruptcy,)  It  is  no  objection  to  the  allowaace 
of  the  bankrupt's  certificate,  that  he  has  received  money  since  his  bankruptcy, 
as  a  surveyor  for  valuing  tithes,  which  he  has  not  accounted  for  to  his  assignees ; 
such  money  being  considered  as  the  fruits  of  his  personal  labour. — Exp,  WaUers, 
re  Hand,  ii.  635. 

3.  (Criminal  charge — Costs  of  defence.)  A  bankrupt  being  indicted  for  a  conspiracy 
petitioned  for  a  sum  to  be  allowed  out  of  the  estate  for  his  defence,  swearing 
in  his  afiidavit  that  he  was  innocent,  and  that  his  estate  would  be  greatly  dam- 
nified by  his  conviction.  Held,  that  such  an  application  could  not  be  granted, 
except  by  consent  of  all  the  assignees. — Exp,  and  re  Schol^ld,  ii.  644. 

And  see  Tbusteb,  1. 

BANKRUPT  EXECUTOR. 

(Legacy  paid  out  of  dividends,)  Pecuniary  legacy  ordered  to  be  paid  in  full  out 
of  the  dividends  received  by  bankrupt  executor,  on  a  proof  made  by  him  as 
trustee  for  devastavit,  the  dividends  exceeding  the  amount  of  the  legacy,  and  all 
other  legacies  being  paid. — Exp,  Turner,  re  West,  ii.  613. 

And  see  Practice,  4. 

BILL  OP  EXCHANGE. 

(Deposit  with  banker,)  A  customer  deposits  with  a  banker  two  bills  for  lOOOt., 
indorsed  by  him,  for  the  amount  of  which  it  was  agreed  he  should  draw,  the 
bankers  refusing  to  discount  them.  The  customer  only  draws  for  652.,  and  the 
bankers  employ  a  broker  to  discount  the  bills,  and  become  bankrupt  in  less 
than  three  weeks  after  they  were  originally  deposited  with  them  by  the  cus- 
tomer :  Held,  that  the  customer  was  entitled  to  the  proceeds  of  the  bills.— ^Exp. 
EdvMsrds,  re  Wise,  ii.  6t5, 

And  see  Bank  Post  Bills. 

BREACH  OF  TRUST. 

(Improper  investment — Construction  of  deed,)  Where  by  a  settlement,  reciting  an 
agreement  that  a  sum  of  money  should  be  assigned  to  trustees,  upon  trust  to 
invest  as  the  father  and  husband  should  direct,  and  in  the  witnessing  ptui 
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the  trust  as  to  iiiTestmeiit  was  to  invest  with  the  consent  of  the  same  parties, 
hot  in  the  power  to  vary  secnrities,  which  occurred  in  the  latter  part  of  the 
deed,  the  investment  was  to  be  with  the  consent  in  writing :  Held,  that  con- 
sent in  writing  was  requisite,  and  that  an  investment  without  it  constituted  a 
proveable  debt  against  the  bankrupt  trustee.— £27).  HakewiU,  re  Wi$e,  ii.  607. 

CERTIFICATE. 

1.  (Alloicance — 1  ^  «  Vict,  c,  110.)  Certificate  readj  for  allowance,  but  not 
allowed  before  5  &  6  Vict.  c.  12S,  came  into  operation :  Held,  sufficient  under 
the  new  act. — Exp.  and  re  Vardy,  iii.  65. 

2.  (^Bankrupt  abroad,}  Certificate  allowed  where  bankrupt  waa  abroad,  on  afli« 
davit  of  third  party. — Re  Waterhause,  ii.  760. 

Aad  see  Bankrupt,  1. 

CONSIGNMENT. 

(Bt  J/  of  exchange — Appropriation,)  A  firm  in  India  consign  goods  bought  with 
their  own  money  to  A.  &  Co.,  their  correspondents  in  England,  informing  them 
by  letter  that  they  mean  to  draw  in  favour  of  B.  for  the  balance  of  such  ship- 
ment (having  done  the  same  thing  as  to  other  parts  of  the  cargo),  and  accord- 
ingly they  do  draw  a  bill  on  A.  &  Co.  in  favour  of  B.,  which  they  say  in  the 
bill  **  place  to  tire  account  of  shipments  per  Gardner ;"  before  the  arrival  of  the 
ship  A.  &  Co.  became  bankrupt :  Held,  tliat  this  was  a  specific  appropriation 
of  the  goods  for  the  payment  of  the  bill. — Etp,  Oledstanetf  re  Boggs,  iii.  109. 

CONSTRUCTION  OF  STATUTES.    See  Practice,  11. 

COSTS. 

1.  (Aisignees  and  petitioning  creditor*)  Where  a  separate  fiat  was  ordered  to  be 
annulled,  in  favour  of  a  joint  one,  and  the  petitioning  creditor  under  the  joint 
fiat  was  put  to  ettra  costs  by  the  opposition  of  the  assignees  in  establishing 
that  fiat,  an  order  was  made  that  the  assignees  should  pay  him  these  costs,  as 
between  solicitor  and  client,  out  of  the  joint  estate. — Exp.  Sharp,  re  Chadwick, 
u.  531. 

2.  (^Bankrupt^i  wife,)  Bankrupt's  wife  failing  on  petition  not  ordered  to  pay 
costs. — Exp.  Moore,  re  Moore,  ii.  616. 

3«  (Refusal  to  pay  dividend.)  After  a  dividend  has  been  declared,  a  party  enti- 
tled in  respect  of  a  proof  requests  the  assignees,  by  letter,  to  send  him  the 
amount  of  his  dividend  in  a  post-office  order,  promising  to  send  a  receipt  by 
return  of  post.  The  assignees  send  no  answer :  Held,  that  this  is  such  a  refusal 
to  pay  the  dividend,  as  entitles  the  creditor  to  an  order  at  the  costs  of  the 
assignees,  personally. — Exp,  Jackson,  re  Moody ^  iii.  1,  (spec.  case). 

And  see  Practice,  4,  5. 

DEBT. 

!•  (Debt  and  unsettled  costs  at  law,)  The  plaintiff  in  an  action  obtains  a  judge's 
order  for  payment  of  the  debt  and  costs  on  a  particular  day,  in  default  of 
which  he  ia  to  sign  judgment,  but  he  then  consents  to  give  further  time,  before 
the  expiration  of  which  defendant  becomes  bankrupt,  and  the  costs  are  not 
taxed  till  after  the  bankruptcy :  Held,  that  proof  might  be  made  for  the  costs 
as  well  as  the  debt. — Exp,  Ferris,  re  Bourne,  ii.746. 

2.  (Indefinite  liability.)    Upon  a  loan  of  Z8,W0l.  Cuba  bonds,  by  a  customer  to 

H  h2 
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bis  banken,  tbe  latter  engaged  to  replace  tbem  "  at  or  witbin  tbe  expiration 
of  tbree  months,  if  be  should  require  them  to  do  so/'  and  to  deposit  other  secu- 
rities for  the  performance  of  this  engagement.  After  the  expiration  of  the  tbree 
months,  without  any  requisition  on  tbe  part  of  tbe  customer,  tbe  customer  con- 
sents to  an  exchange  of  other  securities  for  those  deposited  by  tbe  bankers, 
without  any  new  stipulation  as  to  the  period  of  redemption ;  aaid  tbe  bankers 
afterwards  become  bankrupt :  Held,  under  these  circumstances,  that  tbe  time 
for  replacing  the  Cuba  bonds  became  indefinite,  and  that  tbe  bankers  were  not 
bound  to  replace  them  until  requested  to  do  so ;  and  that  no  such  lequest 
having  been  made  by  the  customer  before  their  bankruptcy,  tbe  oistomer  had 
no  right  to  prove  for  the  amount  of  tbe  bonds.«<T-£i|i.  Sj^re,  u  Biddulpfh-  iii*  19, 
(special  case). 

S*  (Satisfaction  by  biU,)  Qtiare  whether  a  debt,  for  which  a  bill  bf  exchange  has 
been  substitoted,  such  bill  of  exchange  being  afterwards  negociated  by  the 
creditor,  and  still  outstanding,  is  a  good  petitioning  creditor's  debt.-^E'irp.  and 
re  MagnuSf  ii.  604. 

4.  (Unliquidated  damaget-^PenaUy.)  The  bankrupt  undertook  to  supply  bis 
factor,  who  was  under  peeuaiary  engagements  for  him,  with  five  pieces  of 
cloth  per  week,  under  a  penalty  of  10/.  for  every  piece  of  cloth  deficient;  At 
the  time  of  the  bankruptcy  the  penalties  amounted  to  3870/.,  but  tbe  creditor 
showed  no  specific  damage,  and  the  amount  due  from  the  bankrupt  to  bim  on 
the  account  between  them  was  very  small :  Held,  that  he  t;ould  prove  oply.for 
that  amount.-  -£jp.  Maclean,  re  Evans,  ii.  564. 

And  see  Proof,  1 ;  Substitution  op  Debt,  4. 

DIRECTION  OF  FIAT. 

(Where  separate  tubstiluted  for  joint,)  A  separate  fiat  issued  against  one.  of  four 
partners,  after  a  joint  fiat  bsned  against  the  others,  wiU  be.jQrtkred  to  be  di- 
rected to  the  same  conmussioner,  notwithstanding  the  partnefsbip  has  bem 
dissolved,  and  tbe  17th  section  of  tbe  6  Geo»  4,  c.  1 6^  only  a^plios  to  «Ai8ting 
partnerahip$.-*l?6  Simmons,  ii.  603« 

DIVIDEND  WARRANT.    See  Trust,  «. 

ELECTION. 

(Detainer  cf  bankrupt  in  prisoiu)  A  judgment  creditor,  who  having  taken  the 
body  of  a  bankrupt  in  execution  before  the  bankruptcy,  keeps  him  in  prison  till 
he  is  discharged  by  his  certificate,  cannot  prove  under  the  bankruptcy. — Exp. 
Mudie,  re  James,  iii.  66, 

EQUITABLE  MORTGAGE. 

1.  (Deposit  of  shares-^ Notice,)  A  railway  act  prescribed  a  form  of  instniment 
for  the  transfer  of  shares,  and  provided  that  a  memorial  of  the  transfer  should 
be  entered  in  the  company's  books,  and  that  until  such  memorial  the  purchaser 
should  have  no  Interest.  A  shareholder  borrows  money  on  deposit  of  the  cer- 
tificates with  assignments  executed  by  him,  but  with  the  name  of  the  transferee ' 
left  in  blank,  and  the  blanks  are  not  filled  up  before  the  shareholder  becomes 
bankrupt.  Notice  of  the  transfer  was  given  to  the  company  either  befbre  tbe 
act  of  bankruptcy  or  before  fhe  depositary  bad  notice  df  it.  Held  that  be  bad 
a  Uetk.—Eip,  Dobson,  re  Boult,  ii.  685. 

9,  (Future  words,)    Held,  on  the  authority  of  Exp.  Failey,  l  M.  D.  &  D.  68S, 
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L.  M.  Nof  56,  that  the  words  "  may  advance"  referred  to  past  as  well  as  future 
advances. — Exp^  Smithy  re  HUdyard,  ii.  587. 

3.  (^Parlial  depoiH)*  Wkere  the  bankrupt  held  a  bond  from  a  debtor,  with  a 
wanant  of  aCtoraey  to  secure  the  same  debt,  and  he  deposited  the  bond  only, 
held*  that  a  lien  was  thereby  created  on  the  debt,  but  that  a  policy  of  assurance 
Tefecred  to  in  the  memorandum  of  deposit  as  being  deposited  also,  but  in  fact 
retained  by  the  bankrupt,  was  nol  charged.— £xp.  Halifax,  re  Ridge,  ii.  544. 

4.  (Same.)  A.  writes  word  to  B.,  that  he  has  "  inclosed  the  particulars  of  cer- 
tain tillo  deedn  of  property,  which  he  has  deposited  with  B.  for  the  security  of 
a  debt,"  and  in  the  schedule  inclosed,  amtmg  other  entries,  is  the  following  : 
9000f.  buildings,  houses,  &c.  at  Tilherington"  A.  sends  B.  a  box  containing 
the  deeda  and  .other  securities,  which  B.  does  not  examine  until  after  A.'s 
bankruptcy,  when  he  finds  that  the  only  deed  relating  to  the  Titherington  estate 
i^  an  old  paid  off  mortgage.  Held,  nevertheless,  that  the  letter  and  the 
schedule,  taken  together,  created  an  equitable  charge  on  the  Titherington  estate. 
Exp,  Arkwright,  re  Daintryf  iii.  129. 

5..  (He-de/Histt.)    To  create  an  equitable  sub-mortgage  by  re«deposit  of  deeds  ori- 
.  ginally  deposited  by  way  of  equitable  mortgage,  it  is  not  necessary  that  the 
written  memorandum  accompanying  the  first  transaction  should  be  deposited 
upon  the  second. —Erp.  5mil&>  re  HUdyard,  ii.  587. 

EXECUTOR*    See  Lien,  1. 

EXTENT  IN  AID. 

{Claim  of  sheriff  in  bankruptcy.)  To  a  writ  of  extent  in  aid  against  a  bankrupt^ 
sued  out  long  after  the  issuing  of  the  commission,  the  sheriff  returns  that  the 
bankrupt  was  etuitled  to  a  sum  standing  in  the  name  of  the  accoantant  in 
bamlEniplley  kt  the  books  of  the  Bank  of  England,  that  the  accountant  held  the 
<mney  in  trust  for  the  bankrupt,  and  that  the  sheriff  bad  seised  such  money. 
On  this  retamithe  Ooart  of  Exchequer  made  an  order,  that  the  sheriffs  should 
pay  over  to  the  prosecutor  of  the  extent  the  amount  of  his  debt  On  a 
petition  by  the  sheriffs  to  the  Court  of  Review  to  order  this  money  to  be  paid 
over  to  them  by  the  accountant  in  bankruptcy,  a  conditional  order  for  payment 
having  been  previously  made.  Held,  that  the  finding  of  the  inquisition,  and 
the  sheriff's  return,  were  alike  erroneous,  and  the  Court  therefore  refused  to 
make  any  such  order. — Exp,  Magnay,  re  Autten,  ii.  67 1. 

FIXTURES. 

1.  (General  words— Construction  rf  contract,)  Where  the  memorandum  of  deposit 
accompanying  an  equitable  mortgage  stated,  that  the  bankrupt  had  deposited 
"  the  deeds*  and  documents  under  which  he  held  the  steam  mills,  cottages,  land, 
buildings,  and  premises  at  L :"  Held^  upon  construction  of  the  contract,  the 
point  of  *'  order  and  disposition"  not  having  been  taken,  that  the  equitable 
mortgagee  had  a  lien  on  the  fixtures,  whether  erected  before  or  after  the  time 
of  the  deposit,  and  including  tenant's  fixtures. — Exp  Price,  re  Stead,  ii.  518. 

3.  (Mortgage — Change  affirm.)  Trader  mortgages  the  trade  premises,  and  then 
enters  into  partnership,  and  the  firm  carry  on  the  business  on  the  same  pre- 
mises, and  erect  new  fixtures  :  Held,  on  their  bankruptcy,  that  the  mortgagee 
was  entitled  to  all  the  fixtures,  new  as  well  as  old.— Ex;;.  Cotion,re  "Nutter,  iu 
725. 

3.  (Mortgage^Tenant'sJixturu.)    A  lessee  erects  trade  fixtures,  firmly  attached 
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to  the  freehold,  but  removable  as  between  himself  and  the  landlord.  He  then 
mortgages  the  premises  by  way  of  demise,  by  the  same  description  as  that  in 
the  lease,  and  without  referring  to  the  new  erections  ;  the  sum  secured  being  a 
floating  balance,  limited  to  an  amount  greater  than  the  premises  would  be 
worth,  without  the  fixtures.  He  becomes  bankrupt.  Held,  that  the  mortgagee 
was  entitled  to  the  fixtures. — £rp.  Bentley,  re  West,  ii.  591. 
4.  (TenanU* fixtures,)  Tenants'  fixtures  are  not  within  the  72nd  section  of  6  Geo. 
4,  c.  16. — Exp.  HeathcoatCf  re  Oghoume,  ii.  711. 

FRAUDULENT  PREFERENCE. 

1.  (Forfeiture  of  debt,  6  Geo.  4,  c.  16,  s.  8.)  Held  that  the  forfeiture  imposed 
by  the  acts  on  a  creditor  receiving,  by  the  means  referred  to,  more  than  the  other 
creditors,  applies  to  the  case  only  of  an  advantage  obtained  oyer  other  creditors 
under  the  same  fiat,  and  accordingly  where  a  joint  creditor  of  A.  and  B.  having 
struck  a  docket  againat  A.  obtains  from  him,  by  way  of  fraudulent  preference, 
part  of  the  joint  estate  of  A.  and  B.,  and  a  joint  fiat  is  afterwards  issued  against 
A.  and  B. :  Held  that  the  creditor  was  entitled  to  prove  against  the  joint  estate. 
— Exp.  Smith,  re  Raleigh,  iii.  145. 

2.  (Security — Inquiry.)  The  circumstances  that  a  security  has  been  obtained  for 
an  antecedent  debt  three  weeks  only  before  the  issuing  of  the  fiat,  is  not,  of 
itself  sufficient  to  prevent  the  creditor  from  obtaining  the  usual  order  at  once, 
without  a  preliminary  inquiry. — Exp.  Heathcoate,  re  Ogboume,  ii.  711. 

INSOLVENT  DEBTORS'  ACT. 

(Proof  on  Bankruptcy  of  Insolvent.)  A  scheduled  creditor  of  an  insfdvent  may 
prove  under  a  subsequent  jSat  against  him,  but  where  the  insolvent  had  pre- 
vious to  his  insolvency  given  to  a  creditor  a  judgment  in  order  to  enable  him  to 
take  possession  in  fraud  of  the  other  creditors :  Held,  on  the  baakniptcy  of  the 
insolvent,  that  the  cvsditor  could  not  avail  himself  of  this  judgment,  to  snpport 
his  debt,  which  was  otherwise  barred  by  the  statute.— £ip.  Boris,  rt  Copi€9tone, 
ii.  631. 

JOINT  AND  SEPARATE  ESTATE. 

1.  (Debt  by  Partners  and  others.)  Where  the  bankrupts  being  partners  had  con- 
tracted a  joint  debt  with  another  person  not  a  partner  and  not  for  partnership 
purposes :  Held  that  proof  could  only  be  made  against  the  separate  estates.— 
Exp.  Benson,  re  Acraman,  ii.  750. 

See  NEXT  CASE. 

2.  (Joint  and  several  note  by  partner's.)  A.  and  B.,  who  are  partners,  and  C«,  as 
their  surety,  give  a  joint  and  severaPpromissory  note  to  D.,  by  which  they 
"jointly  and  severally  promise  to  pay"  to  D.  the  amount  of  a  partnership 

debt,  due  from  A.  and  B.  The  note  is  signed  by  A.  and  B.,  not  as  indi- 
viduals, but  in  their  partnership  firm,  and  by  C.  the  surety.  Held,  that  this 
note  could  not  be  treated  as  the  several  note  of  each  one  of  the  three,  but  as 
the  several  note  only  of  the  surety,  and  the  joint  note  of  A.  and  B. ;  and  that 
on  the  bankruptcy  of  A.,  who  had  survived  his  partner  B.,  the  holder  of  the 
note  could  only  rank  as  a  creditor  against  the  joint  estate.— £xp.  Wilson,  re 
Manley,  iii.  57. 
And  see  Joint  Debt,  1,  2,  3 ;  Partnership,  3. 

JOINT  DEBT. 

1.  (Dissolution  of  Partnership — Proof  agaitut  separate  estate.)     A.  B.  and  C.  di«* 
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solve  their  partnership,  when  C.  executes  a  regular  assignment  of  the  partner- 
ship ejects  to  A.  and  B.,  and  notice  of  the  dissolution  appears  in  the  Gasette. 
A.  and  B.  continue  the  business  in  the  same  firm  until  their  bankruptcy,  which 
is  more  than  a  twelvemonth  after  the  dissolution  and  assignmettt.  Held,  that 
a  joint  creditor  of  A.  B.  and  C.  could  not  prove  against  the  estate  of  A«  and  B. 
— Exp.  Gumey,  re  Glasscott,  ii.  541. 

2.  (Some.)  A.  and  B.  dissolved  partnership  by  an  agreement,  giving  to  B.  all 
the  partnership  stock,  subject  to  the  liabilities ;  B.  afterwards  became  bank- 
rupt; the  partnership  asseto  then  available  were  stated  at  102.  Held,  that 
proof  might  be  made  against  his  separate  estate  upon  a  debt  due  from  the 
firm. — E9p,  Burdekin,  re  Haywardy  ii.  704. 

3.  (Same.)  Where  upon  a  dissolution  of  partnership  between  A.  and  B.,  the 
whole  partnership  effects  were  assigned  to  B.,  subject  to  the  liabilities,  and  at 
the  time  of  B.'s  bankruptcy  there  was  601.  due  to  the  'firm  from  debtors,  to 
whom  no  notice  of  the  assignment  was  given :  Held,  by  Mr.  Commissioner  Evans, 
that  there  was  not  such  joint  property,  as  prevented  a  joint  creditor  from 
proving  under  a  separate  fiat  against  B. — Exp.  Taylor,  re  Morgan,  ii.  753. 

4.  (Joint  contractors  generally.}  The  rule,  that  a  joint  creditor  cannot  prove 
against  one  of  his  debtors,  if  another  be  solvent,  is  not  confined  to  cases  of 
partnership,  but  applies  to  contractors  generally. — Exp,  Field,  re  Rogers,  iii.  95. 

JOINT  STOCK  COMPANY. 

(Mortgage  of  Shares  by  deport.)  A  shareholder  in  a  company,  the  settlement 
deed  of  which  prescribes  a  specific  mode  for  the  transfer  of  shares,  and  excludes 
from  being  shareholders  all  who  are  not  shippers  of  goods,  deposits  the  certifi- 
cate of  his  shares  by  way  of  mortgage,  with  a  person  not  of  the  prescribed 
description,  and  without  following  the  prescribed  mode  of  alienation.  Held, 
that  the  deposit  created  a  valid  lien,  as  against  his  assignees,  on  his  becoming 
bankrupt.  Semble,  that  reputed  ownership  of  shares  must  be  proved  to  have 
existed,  and  is  not  conclusively  to  be  inferred  from  the  absence  of  notice  of  a 
lien  upon  them. — Exp.  Pooley,  re  Atkinson,  ii.  505. 

And  see  Reputed  Ownership,  3. 

JURISDICTION. 

(Reference  to  eommisnoner.)    The  CoQit  held  that  it  had  jurisdiction  to  direct  a 

reference  to  commissioner  as  to  whether  a  secret  purchase  by  assignee  wa*  for 

the  benefit  of  the  escate.—Eip.  Gore,  re  Stevcm,  iii.  77. 
And  see  Practice,  13. 
LACHES.    See  Proof,  3. 
LEGATEE.    See  Lien,  1. 
LIEN. 

1.  (Executor's  lien  for  advances  to  legatee.)  ,  One  of  several  residuary  legateeSi 
with  the  concurrence  of  the  others,  induces  the  executors  to  sell  out  stock 
forming  part  of  the  residuary  estate,  and  to  lend  him  the  proceeds,  on  his  exe- 
cuting to  them  a  warrant  of  attorney  and  depositing  certain  title-deeds,  as  a 
security,  but  without  any  express  lien  upon  or  reference  to  his  share  in  the 
residue  :  Held,  that  the  executors  had  upon  his  bankruptcy  a  lien  on  the 
share. — Exp.  and  re  Malins,  ii.  508. 

2.  (Solicitor^Buying  off  execution.)  Solicitor  to  the  fiat  receiving  the  proceeds 
of  a  sale  of  gooda  belonging  to  the  bankrupt,  which  the  solicitor  freed  from  an 
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ezecutioo,  by  git iog  his  ohii  personal  aecitrity  to  the  sheriff  by  way  of  indeni'^ 
&ity,  has  no  lien  on  those  proceeds  by  way  of  counter  indemnity  tojbimself, 
even  tho«{(h  the  proceeding  should  have  taken  place  with  the  consent  of  the 
aisigDee.—£ip.  White,  re  HaUin,  iii.  7,    (Special  case.) 

LUNATIC. 

(Negotiation  of  debts,)     Qiutre  whether  the  committee  of  a  lunatic  has  a  power 

to  negotiate  debts  doe  to  the  lunatic ;  so,  for  instance,  as  to  convert  a  separate 

liability  into  a  joint  one. — Exp,  Parher,  re  Stocks,  ii.  511. 

MORTGAGE. 

1.  {Taking  poesemen^Dumnosa  hmreiitea.)  The  mortgagee  of  property,  which 
has  been  some  time  untenanted,  consenU  that  the  assignee  of  the  bankrupt 
mortgagor  shall  let  the  premises  to  such  person  as  he  may  think  proper,  the 
mortgagee  stipuhiting  that  his  consent  is  not  to  be  considered  as  assuming  the 
possession  of  the  premises  as  mortgagee.  In  pursuance  of  this  anangemeot, 
the  assignee  lets  the  property,  and  receives  the  rents  for  a  period  of  seven 
years,  when  the  property  is  sold,  but  the  proceeds  of  the  sale  are  not  suffid^t 
to  pay  off  the  whole  of  what  is  due  upon  the  mortgage  :  Held,  that  the  assig- 
nee, and  not  the  mortgagee,  was  entitled  to  these  bye.  gone  rents,— JBarp.  Carr, 
re  WiUhens,  ii.  534. 

3.  {Same — Ship,)  Where  A.,  the  owner  of  a  ship,  on  B.  having  accepted  bills 
for  him,  executes  a  bill  of  sale  to  B.,  and  the  ship  is  registered  in  his  name, 
A.  agreeing  that  he  may  sell  the  ship  if  the  bills  are  not  provided  for ;  and  on 
A.  becoming  bankrupt,  B.  pays  the  bills,  and  then  writes  to  the  caplain  of  the 
ship,  stating  that  he  was  sole  owner,  and  giving  him  directions  as  to  his 
course,  and  claiming  the  freight :  Held,  that  this  was  a  taking  possession  as 
owner,  and  that  B.  could  only  prove  for  the  balance  of  his  debt,  after  deduct- 
ing the -value  of  the  ship  at  the  time  of  taking  snch  possession. — Krp.  Howdeh, 
re  Litherland,  ii.  574. 

5.  {Sale  of  part  of  property,)  Order  for  sale  of  part  of  mortgaged  property, 
without  prejudice  to  creditors's  lien  on  the  remainder,  which  was  unsaleable 
as  being  the  subject  of  litigation.— Exp.  Wace,  re  Price,  ii.  730. 

And  see  Fixtures,  3. 

PARTNERSHIP. 

1.  {Dibt  before  partnership-^ Adoption.)  A  trader  being  indebted  to  A.  fbt  the 
purchase-money  of  a  business  and  stock  in  trade,  enters  into  partnership  under 
an  agreement,  by  which  the  stock  in  trade  and  the  busmess  was  transferred  to 
the  firm,  the  firm  taking  upon  Itself  all  previous  liabilities  ;  the  firm  renders 
an  annual  account  in  its  own  name  in  respect  of  the  debt  to  A.,  who  makes  no 
objection  to  this  form  of  the  account :  Held,  upon  the  bankruptcy  of  the  finn« 
that  this  was  not  enough  to  convert  the  separate  liability  into  a  joint  one. — 
Exp.  Parker,  re  Stacks,  ii.  511. 

2.  {Default  of  one  partner.)  A  customer  deposits  a  box  contaming  various  se- 
curities with  his  bankers  for  safe  custody,  and  afterwards  grants  a  loan  of  a 
portion  of  such  securities  to  one  of  the  partners  in  the  banking-house  for  his 
own  priyate  purposes,  uppn  his  depositing  in  the  box  certain  railway  shares,  to 
secure  the  replacing  of  the  securities  thus  ieitt ;  this  partner  afterwards,  for 
his  own  purposes,  and  without  the  knowledge  of  the  customer,  subtracts  thti 
railway  shares  and  substitutes  others  of  less  value :  Held,  that  as  the  proceeds 
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of  tlie  railway  shares  were  not  applied  to  the  use  of  the  partBership,  the  bank, 
ing  firm  were  not  answerable  for  this  tortious  act  of  their  partner  for  his  own 
benefit,  and  consequently  that  the  customer  had  no  right  of  proof  against  the 
joint  estate  for  the  amount  of  the  difference  between  the  value  of  the  shares 
subtracted  and  those  that  were  substituted  :  Held  also,  that  the  partners  were 
not  chargeable  with  any  loss  occasioned  by  tliis  subtraction  of  the  shares,  on 
the  ground  of  negligence ,  and  that  even  if  they  were,  it  would  be  a  claim  for 
unliquidated  damages,  and  not  provable. — Exp.  Eyre,  re  Biddulph,  ili.  12. 

S»  (Surviving  partner.)  A .  survives  B.,  his  partner,  and  continues  the  business 
in  the  same  firm  of  "  A.  and  B."  At  the  time  of  B.'s  death,  a  farge  balance 
was  owing  by  them  to  their  bankers,  to  whom  A.,  some  time  after  B.'s  death, 
indorses  several  bills  in  the  partnership  firm  of  A.  and  B. :  Held,  that  it  would 
not  be  inferred  from  this  circumstance  alone,  that  the  bills  were  so  indorsed 
upon  a  partnership  transaction  of  A.  and  B.,  and  that  the  bankers  might  prove 
the  amount  of  the  bills  against  the  separate  estate  of  A. — Exp,  Wilson,  re  Manley, 
iii.  57. 

And  see  Act  of  Bankruptcy,  3;  Joint  and  Sepabate  Estatb,  1,  %;  Joint 
Debt,  1,  2,  3;  Reputed  Ownehship,  2. 

POLICY.    See  Reputed  Ownership,  3. 

PRACTICE. 

1.  (Action— -Application  by  defendant.)  Where  the  assignees  failed  in  an  action, 
owing  to  the  invalidity  of  an  order  substituting  a  new  petitioning  creditor's 
debt,  and  a  new  trial  was  ordered ;  the  Court  refused  to  order  that  no  appli- 
cation should  be  made  to  it,  as  to  the  substitution  of  such  debt,  without  notice 
to  the  defendant. — Erp.  Molyneux,  re  Humherston,  ii.  372.  See  Substitution 
op  Debt,  2. 

2.  (Annuity'-' Reference.)  On  a  petition  by  annuity  creditor  for  sale  of  the  pro- 
perty charged,  the  Court  will  first  inquire  whether  the  annuity  is  well  charged, 
and  what  is  its  value. — £17).  Stuart,  re  Stuart,  ii.  340. 

3.  (Approval  of  security,  1  &  2  Vict.  c.  110,  s.  8.)  A  commissioner  who  has  ap- 
proved of  a  security  offered  by  a  debtor  under  the  above  act  cannot  revoke  his 
approval.  Quare,  whether  he  can  make  the  debtor  give  two  days'  notice  to  the 
creditor  before  tendering  bail. — Erp.  and  re  Neale,  ii.  620. 

4.  (Costs — Bankrupt  executor,)  Where  on  a  petition  by  legatees  f(»r  liberty  to 
prore  in  respect  of  the  bankrupt's  debt  to  testator's  estate,  the  assigneen  ap- 
peared (which  the  Court  thought  they  need  not  have  done),  their  costs  were 
thrown  upon  the  bankrupt's  estate.— Exp.  Bridgman  and  re,  ii.  69?. 

5«  (CoetS'^Rdiearing.)  Where  a  petition  has  been  dismissed,  with  costs,  the  peti- 
tioner cannot  have  it  reheared  until  he  pays  the  costs,  notwithstanding  there  has 
been  no  actual  demand  on  him  for  the  payment.-^£jrp.  Mudie,  re  Jame$,  ii. 
669. 

6.  (Dividend— Service  of  petition.)  On  a  petition  for  payment  of  a  dividend  it  is 
iinneoessary  to  serve  the  creditors'  assignees  with  the  petition  *,  and  if  they  are 
served  the  petitioner  roust  pay  the  costs  of  their  appearance.— Eip.  Saunders,  re 
Innes,  ii.  629. 

7.  (Error  in  affidavit-^Doeket.)  J.  W.,  in  support  of  a  petition  for  a  fiat,  deposed 
that  the -aUeged  bankrnpt  was  indebted  to  him  J.  1VI.,his  copartnei,  (omitting 
the  word  "  and,'0  ^^  E^^^  ^^'^  ^^  delivered  by  .the  deponent  and  his  aaid  eo- 
paitn«r :  Hdd,  that  the  affidavit  was  insufficient  -,  and  the  ofiieer  baving  permitted 
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tbe  docket  to  be  struck,  8ui>ject  to  the  question  of  tbe  safficieocy  of  tiM  above 
affidavit,  and  having  afterwards  permitted  a  docket  to  be  struck  by  another  eiedi- 
tor:  Held,  that  the  latter  creditor  was  entitled  to  the  fiat.— £xp.  UUi,  re  ZWy- 
ItMd,  iii.  51.    (Lord  Chancellor.) 

8.  (Eximnging^S  Geo.  4,  c.  16,  s.  60.)  A  petition  to  expunge  a  proof  vay  be 
presented  to  the  Court  of  Review  by  one  creditor,  but  two  or  bmho  must  join  in 
such  a  petition  to  the  commissioner. — Esp,  Broadley,  re  PUeher,  ii.  524. 

9.  (JEafimnging—Wunt  of  stamp.)  A  proof  will  not  be  ordered  to  be  expunged, 
merely  becaute  the  instrument  on  which  the  proof  was  made  required  a  stau^^ 
Exp,  a«d  ff  Byrom,  iii.  53. 

10.  (Hearinf^Right  to  begin,)  Where  a  petition  was  set  down  upon  ftirther 
^tiiections,  and  also  on  exceptions  taken  by  the  respondent  to  the  registrar's  re- 
port :  Held,  that  the  petitioner  was  entitled  to  begin.— £zp.  Butler,  re  Bakewell, 
n.  731. 

U.  {Impertinent  affidavit.)  The  Court  refused  to  order  the  affidavit  filed  under  the 
1  &  2  Vict.  c.  110,  to  be  taken  off  the  file  for  the  alleged  resson  that  it  had  be- 
come void  by  the  5  &  6  Vict.  c.  122,  s.  11.  The  impertinence  of  the  affidavit 
not  being  a  sufficient  ground  for  the  order. 

Qui^e,  whether  it  had  become  void.     Exp.  and  re  Cheese,  iii.  79. 

12.  (Petition  by  creditor  before  proof,)  Semble,  that  a  creditor,  who  has  not 
proved  before  the  commissions,  may  petition  for  the  removal  of  an  assignee ; 
but  he  must,  in  support  of  his  petition,  make  an  affidavit  of  his  debt — Exp. 
Burnett,  re  Cohen,  ii.  699. 

13.  {Refusal  to  adjudicate-^  Reference  to  Subdivision  Court,)  Where  the  commis- 
sioner reftised  to  adjudicate,  the  trading  being  doubtful,  the  matter  was  referred 
to  a  Subdivison  Court.— Exp.  Brown,  re  Puttock,  ii.  758. 

14.  {Scotch  affidavit.)  A  fiat  ordered  to  issue  upon  an  affidavit  of  debt  sworn  in 
Scotland. — Exp,  Rumsay,  re  Henny,  ii.  571. 

15.  (iSetttTi^  down  petition,)  No  order  as  to  the  hearing  can  he  made  on  a  petition 
not  yet  presented.— R«  Campion,  ii.  671. 

1^  {Signature  of  certificate,)  A  certificate  under  a  country  fiat  allowed,  although 
signed  by  only  two  commissioners.— £aep.  and  re  Gmdn^,  ii.  533. 

17.  {SigiMUure  of  petition,)  Signature  of  the  Londou  agent  of  petitiMMr  raiiding 
in  Seotland  declared  to  be  sufficient,  on  the  agent  undertaking  to  he  aoawenble 
for  Qoats.— K«  Topling,  iU.  93. 

18.  {SubsUtuUon  of  debt,)  Held,  that  a  good  petitioning  creditor's  debt  might  be 
sttbstituled,  on  a  petition  by  the  bankrupt  to  annu].^£vp.  and  re  Magnua,  vL  604. 

And  see  Bankuupt,  1 ;  Csutivicatb,  2  ;  Costs, 2 ;  Dxbxction  or  Fur;  Pboof, 
3 ',  Rbhbaring,  1 ;  Substitution  op  Debt,  3 ;  TauanzB,  1. 

PROOF. 

1.  {Contingent  annuity,)  Held,  that  proof  might  be  made  by  trustees  of  a  maxriage 
settlement,  for  an  annuity  covenanted  by  the  husband  to  be  paid  to  the  wife  in 
the  event  of  her  surviving  him.-^Erp.  Broadley,  re  Pitcher,  ii,  524. 

2«  (Judgment  void  in  efuetsf-^Impeeoftiene,)  Proof  tendered  on  jwigmetA  ofciwiieif 
by  defook  nearly  twenty  years  ago,  but  to  which  the  bankrupt  httd  a  gooA  de- 
lenoe,  availablft  in  equity,  rqecled.— £iip.  Mudie,  re  Jamu,  iii*  66; 
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3.  (Optning  dividend.)  Where  a  creditor,  through  inadverteftce,  omiU  to  prove  at 
the  iinal  dividend  meeting,  the  Court  will  allow  him  to  call  a  fresh  meeting  for 
that  purpose,  at  his  own  costs,  and  will  rescind  the  former  dividend ;  so,  however, 
as  not  to  disturb  any  payment  made  to  the  creditors  who  have  already  received 
it-^Exp.  Dilworih,  re  Holland,  iii.  63. 

And  see  Debt,  2,  4  ;  Security. 

REHEARING. 

1.  (Newfaet^Laehet,)  After  a  petition  has  been  beard  by  the  Court  of  Review, 
and  the  order  made  on  it  confirmed  on  appeal  by  the  Lord  Chancellor,  the  Court 
will  not  rehear  the  petition,  on  the  ground  that  the  party  has  discovered  a  new 
&et,  which,  if  he  had  used  due  diligence,  he  might  have  known  before  the  former 
bearing,  more  especially  where  the  object  appeared  to  be  to  raise  a  chance  of  a 
different  decision  in  the  Court  of  Appeal.-— Exp.  Pennell,  re  StyaUf  ii.  598. 

2.  (Want  of  new  fact,)  A  petition  of  rehearing  will  be  dismissed,  unless  some 
new  fact  of  importance  is  stated  to  have  been  discovered  since  the  hearieg.^Ecp. 
Mould  re  Harriott,  u,  744. 

Aad  see  Pbicticb,  5. 

REMOVAL  OF  ASSIGNEE.    See  Practice,  12. 

REPUTED  OWNERSHIP. 

1.  {Assignment  of  deU-^Submortgage  of  polides-^Notiee,)  The  baakrupis  being 
mortgagees  of  various  life,  policies,  of  which  the  rei^peetive  offices  had  aotioe, 
assign  the  mortgage  debt  and  deliver  the  policies  to  their  bankers,  who  do  not 
give  notice  either  to  the  mortgagor  or  the  offices :  Held,  thai  this  being  the  assign- 
ment oi  a  debt  without  notice,  the  debt  and  the  policies  passed  to  the  assignees. 
— Exp.  Arhwright,  re  Daintry,  iii.  129. 

2.  (Continuance  of  one  partner  in  possession.)  S*  and  O.  assign  all  thmr  stock  and 
effects  to  trustees  for  the  benefit  of  their  creditors,  and  dissolve  their  partnerriiip* 
S.  continues  on  the  same  premises,  and  carries  on  a  different  branch  of  trade, 
and  soon  afterwards  takes  in  H.  as  a  partner.  Part  of  the  stock  of  S.  and  O. 
which  had  been  assigned  to  trustees,  was  a  quantity  of  New  Zealand  flax,  which 
remained  unsold  upon  the  premises,  but  was  separately  warehoused  and  kept 
distinct  from  the  stock  of  the  new  partnership,  and  was  not  adapted  for  the  new 
manufacture  carried  on  by  S.  and'H.  A  separate  fiat  was  sued  out  against  H., 
and  six  months  afterwards  a  joint  fiat  against  S.  and  O . :  Held,  that  the  assigoeet 
of  S.  and  O.  were  entitled  to  the  flax. — Exp,  Vavden,  re  Sioansborougk,  ii  694. 

3.  (Evidence— Policies,)  Reputed  ownership  of  policies  of  assurance  is  a  matter  of 
fact  to  be  proved,  and  not  to  be  conclusively  inferred  from  the  want  of  notice  to 
the  office  of  an  assignment  or  incumbrance.— £z|?.  Heathcoate,  re  Ogboume, 
ii.  711. 

4.  (Possession  by  administrator  de  son  tort.)  An  ho^el  keeper  dies  intestate,  leaving 
four  children,  upon  which  one  of  her  daughters  takes  possession  of  the  stock  and 
effects,  and  continues  the  business  for  a  short  time,  when  she  admits  one  of  her 
brothers  into  partnership,  and  the  two  carry  on  the  business  together  in  their  own 
names  for  nearly  two  years,  paying  some  of  the  intestate's  debts,  as  well  as  her 
faneral  expenses.  The  daughter  then  retires,  and  assigns  her  share  in  the  busi- 
ness to  her  brother,  who  carries  it  on  in  his  own  name  for  six  months  longer, 
when  a  joint  fiat  issues  against  the  two.  After  their  bankruptcy  one  of  the  other 
children  takes  out  administration  to  the  intestate,  and  claims  the  property  from 
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the  assignees :  Held,  that  this  cotild  not  be  considered  trust  property,  but  passed 
to  the  assignees  under  the  clause  of  reputed  ownership. — £xp.  and  re  Thomas, 
iii.  40.    (Special  case.) 

5.  (Second  and  third  bankruptcy — Real  property,)  Where  a  bankrupt  having  ob- 
tained a  certificate  under  his  second  commission,  but  without  having  paid  1&.  in 
the  pound,  acquired  considerable  property  by  subsequent  trade,  the  assignees 
under  the  second  commission  lying  by,  and  then  became  bankrupt  a  third  time ; 
Held,  that  bis  property,  not  only  the  persosal,  but  the  real  alsd,  passed  to  the 
assigoeet  UBdeE*.the  third  commission. — Exp»  Butl£r,'re  BakeweU,  ik  731. 

6.  (Voluntary  assignment  of  chattelsJ)  A  father  by  deed  assigns  to  his  son,  in 
consideration  of  natural  love  and  afiection,  certain  pictures  and  chattels  of  which 
the  father  was  then  in  possession  as  absolute  owner,  upon  trust  to  permit  him  to 
enjoy  them  for  his  life,  and  then  for  the  son  absolutely,  and  formal  possession  is 
given  to  the  son  by  the  delivery  of  one  picture  in  the  name  of  the  whole.  The 
father  continues  in  possession  till  his  bankruptcy,  without  anything  being  done 
by  the  son  to  give  publicity  to  the  deed :  Held,  that,  even  assuming  the  deed  to 
have  been  effectual  in  law,  the  goods  passed  to  the  assignees  as  being  in  the 
reputed  ownership. — Exp,  Castle,  re  Acraman,  iii.  117, 

And  see  Joint  Stock  Company. 

SAVINGS  BANK. 

(3Si  4  W,  4,  c.  14,  s.  28.)  The  treasurer  of  a  savings  bank,  on  his  appointment, 
enters  into  the  usual  bond  for  performance  of  his  duties,  but  does  not  receive  any 
money,  the  deposits  being  paid  by  the  managers  diiectly  to  a  banking,  firm,  of 
which  the  treasurer  is  a  partner,  to  the  credit  of  the  trustees  of  the  savings  bank, 
who  ate  allowed  interest  upon  it.  But  he  nevertheless  signs  the  return  (required 
by  the  act)  to  the  commissioners  for  the  reduction  of  the  national  debt,  and  thereby 
acknowledges  the  amount  of  the  balance,  standing  to  the  credit  of  the  trustees, 
to  be  monies  in  his  hands  as  treasurer.  Tlie  firm  became  bankrupt.  Held,  that 
the  balance  was  in  the '  hands  of  the  treasurer,  as  treasurer,  at  his  bankruptcy, 
and  might  be  recovered  in  full  by  the  savings  bank.—- &p.  Riddsll,  re  Batson, 
iii.  80. 

SCOTLAND.    See  Practice,  14, 17. 

SECURITY, 

1.  (Proof  on  coHaterial  security,)  The  petitioners  being  equitable  mortgagees  of 
certain  property  of  the  bankrupts,  obtained  the  usual  order  for  the  sale  of  the 
property,  with  liberty  to  bid,  and  to  prove  for  any  deficiency.  They  also  held 
the  joint  and  several  bonds  of  the  bankrupts  for  the  payment  of  the  mortgage 
money.  The  petitioners  obtained  the  usual  order' in  the  case  of  an  equitable 
mortgage,  and  the  estate  was  sold.  Held,  that  the  petitioners  could  not  prove 
against  the  separate  estates  on  the  bonds  for  the  full  amount  of  the  debt,  but  only 
for  the  deficiency  unsatisfied  by  the  proceeds  of  the  sale. — Exp,  Reynal,  re  Gye, 
ii.  637. 

2.  (Separate  security  for  joint  debt)  One  of  three  partners  deposits  with  a  joint 
creditor  a  bond  belonging  to  himself,  to  secure  the  partnership  debt :  Held,  oo 
the  bankruptcy  of  the  partners,  that  the  creditor  could  prove  the  amount  of  his 
debt  against  the  joint  estaite,  without  giving  up  the  bond. — Esp,  HaHfaxt  re 
Ridge,  u.54ii 
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SERVANT. 

(^Mate  o/veiseL)  The  mate  of  a  vessel/  hired  by  (he  master,  who  was  also  one  of 
the  owners,  at  certain  wages,  is  a  servant  within  the  meaning  of  the  48th  section 
of  the  6  Geo.  4,  c,  16,  and  is  consequently  entitled  to  six  months'  wages  upon 
the  bankruptcy  of  the  master  of  the  vessel.--  £xp.  Homborg,  r«  Hudson,  ii.  642. 

SHARES.    See  Joint  Stock  Company. 

SHIP. 

(Pan»inlUp^Miirtgag€,)  Held,  that  a  ship,  the  property  of  a  partoersbip,  might, 
under  the  Sbip  Registry  Act,  the  3  &  4  Will.  4,  c  65,  s.  33,  be  raorlgaged  by 
one  partner  without  the  concurrence  of  the  others. — Exp,  Howdtn^  re  Litherlaud, 
ii.674. 

Aad  aee  Ssrv/lnt. 

SPECIAL  CASE. 

(Form  of  stating,)    A  special  case  must  set  set  forth  the  conclusion  of  fact  drawn 

by  the  Court  below  ftom  the  evidence,  and  not  the  evidence  itself.— Earp.  White, 

re  HalUn,  iii.  7. 

SPECIAL  CASES.  See  Cosis,  3 ;  Dbbt, 2 ;  Lien, 2 ;  Practicb,  7 ;  Keiuted 
Ownership,  4. 

STAMP.    See  Pb actios,  9. 

STOCKBROKER.    Sec  Trust,  2. 

SUBDIVISION  COURT.    See  Practicb^  13. 

SUBSTITUTION  OF  DEBT. 

1.  (Amendment  of  order.)  Order  for  substituting  a  fVesh  petitioning  creditor's  debt 
amended  in  deference  to  the  opinion  of  the  Queen's  Bench,  in  Christie  v.  Unwin, 
II  Ad.  &  E.  373,  by  inserting  that  the  substituted  creditor  had  proved  a  sufficient 
debt. — "Exp*  Fletclier,  re  Humberstone,  it.  654. 

2.  (Same — Dote,)  Application  by  a  defendant  at  law,  against  whom  an  action  by 
the  assignees  was  pending,  to  have  the  order  drawn  up  as  of  the  day  on  which  the 
amendment  was  made,  rejected. — Eap,  Molyneux,  re  Humberstone,  ii.  656. 

3.  (Costs,)  On  a  petition  to  substitute  a  new  petitioning  creditor*s  debt,  and  on 
its  appearing  that  the  petitioning  creditor  was  in  insolvent  ciftumstahees,  the 
Court  ordered  tliat  if  the  costs  could  not  be  recovered  from  him,  they  should  come 
out  of  the  estate.— Exp.  Sherborn,  re  Stamford,  ii.  693.  . 

4.  (Date  qf  new  debu)  Where  the  old  debt  was  founded  on  a  sale  of  goods,  in  pay- 
meat  of  which  a  bill  of  exchange  was  given,  which  was  outstanding  at  the  time  of 
the  bankruptcy,  but  subsequently  letuined  to  the  creditor,  and  it  being  held 
doubtful  whether  such  debt  was  good,  a  new  debt  was  ordered  to  be  substituted, 
it  was  considered  no  objection  to  such  debt,  under  the  6  Geo.  4,  c.  16,  s.  18, 
that  it  bad  been  incurred  before  the  return  of  the  bill  to  the  previous  creditor,  if 
not  incurred  before  the  sale  of  goods  to  him. — Exp,,  Rogers,  re  Magnus,  ii*  723. 

And  see  Debt,  3. 

SURETY. 

(Proof  bif  bankrupt  surety,)  A  trader  makes  a  promissory  note*  as  a  surety  for  a 
debt  du«  la  one  of  the  creditors  of  a  firm.  The  firm  and  the  trader  beeome  bank* 
nq>t,  and  the  oreditor  proves  against  the  estate  of  the  trader  on  the  note,  and 
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against  the  separate  estate  of  a  partner  in  the  firm  on  the  debt  A  dividend  is 
declared  and  paid  on  the  former  proof,  but  not  on  the  latter.  Held,  that  the 
assignees  of  the  trader  were  not  entitled  to  an  order  to  prove  against  the  joint 
estate  of  the  firm,  for  the  amount  of  the  dividend  which  they  had  paid  on  the 
promissory  note.— Erp.  Brown,  re  Campion,  ii,  718, 

TRADING. 

1.  {CollaUral  telling,)  A  lessee  of  an  iron  mine  purchases  large  quantities  of  pig 
iron,  which  he  manufactures  into  cast  iron  implements  for  the  purpose  of  working 
it,  and  the  surplus  of  the  east  iron  which  he  did  not  use  he  sold  to  persons  in  the 
neighbourhood.  Quitre,  whether  this  was  not  a  trading  within  the  bankrupt 
law  ?  At  any  rate,  the  point  was  so  doubtful,  that  the  Court  declined  to  annul 
the  fiat  on  the  petition  of  the  bankrupt,  but  would  only  give  him  leave  to  try  the 
question  in  an  action  at  law.— Ei;).  Salkeld,  re  O'Neill,  iii.  125.    * 

2.  (Eatinghouse  keeper.)  A  person  who  kept  a  boarding  and  lodging-house,  in 
which  the  lodgers  took  their  meals  at  her  own  table,  and  who  occasionally  sup- 
plied them  with  wine  which  she  purchased  of  a  wine-merchant,  held,  a  trader, 
within  6  Geo.  4,  c.  16,  s.2,~Exp.  and  re  Birch,  ii.  669. 

TRUST. 

1.  (Breach  of  trust  by  nou'Conversion.)  Where  personal  chattels  were  by  will 
directed  to  be  sold  with  all  convenient  speed,  the  proceeds  to  be  invested  in  the 
purchase  of  an  annuity  to  be  paid  to  the  wife  for  the  benefit  of  the  children,  and 
the  wife  was  allowed  to  retain  possession  of  some  of  the  chattels,  being  furniture, 
for  fourteen  years,  during  which  time  she  married  again  :  Held,  on  the  bank« 
ruptcy  of  her  second  husband,  that  the  furniture  passed  to  the  assignees.-— £tp. 
Moore,  re  Moore,  ii.  61 6> 

2.  {Pledge  on  trust  property — Dividend  warrants,)  Dividend  warrants,  on  which 
the  bankrupts,  in  their  character  of  stockbrokers,  were  intrusted  to  receive  the 
dividends,  and  which  they  had  pledged  for  their  own  debt,  were  ordered  to  be 
delivered  up  to  trustees,  who  had  employed  the  bankrupts  as  their  brokers.— -£xp. 
Oregory,  re  Wahefield,  ii.  613. 

And  see  RarvtED  Owksbsbip,  4 ;  Savings  Bank. 

TRUSTEE. 

1.  (Bankrupt  trustee,)  A  new  trustee  may  be  appointed  by  the  Court,  in  the  first 
instance,  under  the  6  Geo.  4,  c.  16,  s.  79,  without  a  reference. — Exp.  Stubbs,  r« 
Barber,  ii.  570. 

2.  (Deposit  by  bankrupt  trttstee.)  A  legal  mortgagee,  in  trust  for  himself  and 
another,  deposits  the  deeds  to  secure  a  debt  of  his  own,  and  becomes  a  bank-' 
nipt :   Held,  that  the  depositor  was  entitled,  as  equitable  mortgagee,  to  the  usual 
order,  which  would  only  affect  the  interest  of  the  bankrupt  in  the  deeds. — £sp. 
Smith,  re  Hildyard,  ii.  587. 

WITNESS.    SeeABiiEST^ 
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[Containing  cases  in  1  Robinion,  Fart  9.] 


BOTTOMRY. 

1.  (^Bond  under  compuUion.)  Bond  given  by  the  master  while  under  arrest,  at 
the  soit  of  the  bondholder,  upheld,  one  of  the  circumstances  being  that  a  further 
advance  was  made  when  the  bond  was  given,  but  no  costs  were  given  to  the 
bondhoIder.-^T^e  Heart  of  Oak,  $04. 

^.  (Enforcing  bond  before  end  of  voyage,)  A  bottomry  bond  may  be  enforced 
before  the  arrival  of  the  ship  at  her  destination,  if  such  bond  has  been  obtained 
by  fraudulent  misrepresentation,  and  more  particularly  if  the  misstatement  be 
as  to  the  intended  course  of  the  ship. --T.^  Armadiilo,  231. 

And  see  Pkacticir,  2. 

BOTTOMRY  BOND. 

(DIftfnct  drfeneet-^Costi.)  Where  on  a  claim  under  a  bottomry  bond  against  the 
•hip,  freight  and  cargo,  judgment  was  allowed  to  go  by  default  against  the  ship 
and  freight,  but  the  claim  as  to  the  cargo  was  contested  by  the  consignees,  the 
bondholder  was,  held  entitled,  in  the  absence  of  any  special  circumstances,  to 
have  the  value  of  the  ship  and  freight  paid  over  to  him,  although  the  consignee 
wished  to  have  it  retained  in  Court  to  answer  the  costs  of  the  claim  against 
them*— TAe  Lord  Cochrane,  S19. 

COLLISION. 

1.  (Foreign  ship — Reciprocity.)  In  a  case  where  the  veuel  damaged  was  forelgOi 
and  tlie  defence  was  that  the  other  vessel  had  a  licensed  pilot,  it  was  held  no 
answer  to  the  defence,  that  it  would  not  have  been  good  in  the  country  of  the 
ship  damaged.— 7*^  Vernon,  316. 

2.  (Liability  of  steam  tug.)  A  steam  tug  employed  in  towing  a  vessel  in  the  riyer 
Medway,  held  not  responsible  for  a  damage  occasioned  by  the  vessel  in  tow 
coming  in  contact  with  another  vessel ;  the  vessel  in  tow  having  a  licensed 
pilot  on  board  at  the  time,  and  no  error  or  negligence  being  established  on  the 
part  of  the  crew  of  the  steam  tag.— The  Duke  of  Siusex,  270. 

3.  (Rule  as  to  steamers,)  Where  two  steam  vessels  must  unavoidably  and  neces* 
sarily  cross  so  near,  that  by  continuing  their  respective  courses  there  would  be 
a  reasonable  probability  of  a  collision,  each  vessel  shall  put  her  helm  to  port,  so 
as  to  pass  on  the  larboard  side  of  each  other.— 5.  C.  274. 

4.  (Rule  for  tteering,)  Where  a  light  vessel  with  the  wind  free  meets  a  laden 
vessel  close  hauled,  it  is  the  duty  of  the  former  to  give  way,  and  the  latter  is  to 
keep  her  course.— 71^«  Harriett,  183. 

DESERTION. 

1 .  (Comtructivn  of  58^6  Will,  4,  c.  19,  i.  2.)    The  words  **  nature  of  the  voyage" 
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must  hare  sucli  a  rational  coustroction  as  to  answer  the  leading  poipose  for 
which  they  were  framed,  viz.  to  give  the  mariner  a  fair  intimation  of  the  nature 
of  the  service  in  which  he  engages, — The  Westmoreland,  216. 
3,  (Old  law.)  In  cases  of  alleged  desertion,  the  application  of  the  ancient  mari- 
time law  is  not  excluded  by  the  statute  5  &  6  Will.  4,  c.  19.  Imprisonment  of 
the  mariners  for  so  going  on  shore  is  an  important  ingredient  in  the  case,  as 
taking  away  all  locus  penitentia  and  all  opportunity  of  returning  to  their  duty  on 
board  the  ship.— 5.  C. 

FOREIGN  VESSEL. 

{Claim  for  necesiaries—S  ^  4  Vict,  c,  65,  s.  6.)     Under  this  statute  the  Court  has 

jurisdiction  to  entertain  a  suit  for  necessaries  supplied  to  a  foreign  ship  before 

the  passing  of  the  act.— T^e  AUxandei-,  288. 
And  see  Collision  ;  Sale  under  Decree. 

HARBOUR  DUES, 

(Improper  seizure  by  harbour  master.)  An  attachment  decreed  against  a  harbow 
master  for  seizing  and  carrying  o£f  for  non-payment  of  harbour  dues,  portions 
of  the  rigging  of  the  ship  whilst  in  the  custody  of  the  officer  of  the  Court — 
The  Harmoitie,  179. 

JOINT  CAPTURE., 

(Evidence,)  In  cases  of  joint  capture,  the  log-book  of  vessel  claiming  is  no  evi- 
dence.—TAe  Sociedade  Feliz,  SOS. 

JURISDICTION.  See  Foreign  Vessel;  Possession;  Salvacb,  5;  Slave 
Ship,  S. 

LIEN. 

(Lien  for  repairs.)  The  right  of  a.  tradesman  to  retain  the  noate^als  of  a  ship, 
left  in  his  possession  for  the  purpose  of  repairs,  until  the  repairs  ara  paid  for, 
does  not  extend  against  the  authority  of  the  Court  of  Admiralty,  where  the  ship 
is  in  possession  of  its  officer,  under  a  warrant  of  the  Court. —  ITie  Harmdnie, 
178. 

NECESSARIES.     See  Foreign  Vessel. 

PILOT. 

(Autkorittf  to  appoint^^Loctilily'^6  Geo.  4,  c.  125.)  Held,  in  a  case  of  coUisioD, 
that,  under  the  above  statute,  the  vessel  doing  the  damage  going  damn  cbaanal, 
and  the  damage  being  done  between  London  and  the  Isle  of  Wight,  that  a 
pilot  oppointed  by  the  Trinity  House  was  a  duly  licensed  pilot  within  the  loca- 
lity ;  but  sembUt  if  the  vessel  had  been  proceeding  up  channel,  between  the  Isle 
of  Wight  and  London,  the  pilot  should  have  been  one  appointed  by  the  Warden 
of  the  cinque  ports. — The  Vernon,  Si 6. 

And  see  Collision,  2. 

PLEADING.    See  Practice,  2. 

POSSESSION. 

(At  whose  suit  changed.)    The  power  of  the  Court  of  Admiralty  to  interfere  for  the 

purpose  of  altering  the  possession  of  a  vessel,  is  confined  to  cases  where  the 

majority  of  interests  is  with  the  party  invoking  the   Court's  interference. 

Motion  to  change  the  possession  at  the  petition  of  a  moiety  of  the  interest 

rejected.— 7%e  EraabOih  and  Jane,  278. 
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PRACTICE. 

1.  (Affidavit,)  Affidavits  swora  before  Masters  Extraordinary  in  Chancery  mast 
state  in  the  jurat  the  place  where  they  were  sworn. — The  Reward,  174. 

2.  (Form  of  proceeding — Bottomry,)  In  proceedings  in  the  Court  of  Admiralty, 
the  suitor  is  entitled  to  choose  his  own  mode  of  proceeding,  whether  by  act  on 
petition,  or  by  plea  and  proof. 

Libel  in  the  cause  of  bottomry  admitted. — The  Minerva,  169. 

PRODUCTION  OF  PAPERS. 

(^Jurisdiction — Nature  of  cause,)  The  Court  of  Admiralty  will  not  interfere  to 
compel  the  production  of  a  ship's  papers,  retained  by  an  agent,  upon  the  ex 
parte  affidavit  of  the  owners,  the  case  not  being  an  original  cause  of  possession, 
in  which  the  Court  would  have  the  power  to  make  an  order  for  the  production 
of  the  shi^s  papers  as  incidental  to  the  cause. — The  Lttsitano,  166. 

REGISTER.    SeeSAL£UND£RD£CB££. 

SALE  UNDER  DECREE. 

(Foreign  sliip-^Register,)  In  cases  of  sale  under  a  decree  of  the  Court,  the 
transfer  of  the  ship's  register  is  not  essential  to  the  validity  of  the  purchaser's 
title.  The  title  conferred  by  the  Court  in  the  exercise  of  its  authority  in  de- 
creeing the  sale,  is  sufficient  title  against  the  whole  world.  Monition  against 
the  American  consul  to  bring  in  the  register  of  an  .American  ship,  sold  at  Liver- 
pool  in  a  cause  of  bottomry,  refused,— T^  Trenwnt,  163. 

SALVAGE. 

1.  (Agreement— Cargo,)  The  Court  will  not  enforce  any  agreement  for  salvage 
of  the  ship  exclusive  of  the  cargo,  such  agreements  tending  to  fraud  upon  the 
owners  of  the  cargo.— 7^  WesimiwiUr,  «39. 

9.  (Consolidation  of  claims.)  Consolidated  action  by  two  sets  of  salvors,  dis- 
missed for  want  of  merits  in  the  original  salvors,  but  a  separate  claim  by  the 
second  salvors  for  their  own  services  afterwards  sustained.— r^^e  Neptune, 
?97. 

3.  (Cargo  of  stranded  vessel.)  Salvage  awarded  for  cargo  saved  from  a  stTBoded 
vessel,  and  some  tin,  part  of  the  cargo,  which  also  served  for  ballast,  included 
in  (be  computation.— libtf  Westmimter,  9^9. 

4.  (Insurance.)  In  apportioning  a  salvage  remuneration  between  the  owners  and 
crew  of  a  salving  vessel,  the  share  of  the  owners  will  not  be  increased  by  the 
probable  vitiation  of  a  policy  of  insurance  effected  upon  the  ship.  In  directing 
an  apportionment,  the  Court  will  consider  every  vessel  as  uninsured.— 7/i« 
Deveron,  180. 

5.  (Jurisdiction— Award  —S  ^  4  Vict.  c.  65,  s.  5.)  Construction  of  the  stat.  3  &  4 
Vict.  c.  65,  s.  5.  Where  an  award  has  been  made  by  magistrates  in  a  cause 
of  salvage,  the  parties  are  not  at  liberty  to  resort  to  the  Court  of  Admiralty  for 
a  distribution,  unless  an  application  should  have  been  made  in  the  first  instance 
to  the  magistrate  for  an  order  of  distribution. 

Th^  application  to  the  magistrates  must  be  made  «ither  at  the  time  when  the 
award  is  made,  or  within  fourteen  days  afterwards. — The  Hope,  265. 

6.  (  King's  ships,)  Crews  and  officers  of  king's  ships  entitled  to  salvage  on  the 
same  footing  as  others. — The  Wilsons,  17f . 

VOL.  XXX.   NO.  LXII.  I  I 
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SLAVE  SHIP. 

1.  {Conteit  between  different  seizors,)  A  wrongfal  dispossession  of  original  seison 
confers  no  title  to  the  second  seizors  in  the  bounties  awarded  by  act  of  parlia- 
ment on  the  tonnage  of  a  condemned  slave  ship ;  and  960i.  paid  by  the  Lords 
of  the  Treasury,  as  bounties  to  the  agent  of  the  second  seisor,  directed  to  be 
brought  in  and  paid  over  to  the  agent  of  the  original  teizon.—'Tke  Eagle,  td6. 

3.  (Joint  captuxe— Grounds  of  claim,)  In  cases  of  joint  capture  of  slave  vessels, 
the  claim  of  the  joint  captors  must,  subject  to  the  exceptions  which  peculiar 
circumstances  may  suggest,  be  governed  by  the  principles  adopted  with  respect 
to  cases  of  joint  capture  in  the  Prize  Court  of  Admiralty  ;  and  in  order  to 
sustain  the  claim  of  the  vessel  asserting  an  interest  in  the  joint  capture,  it 
must  be  pleaded,  1st,  that  there  was  an  association  and  co-operation  with  the 
capturing  vessel ;  2ndly,  that  the  vessel  claiming  was  seen  by  t^e  captured 
slaver  at  the  time  the  capture  was  effected. — The  Sociedade  Felis,  303. 

3.  (Jurisdiction — Constmction  of  treaty  with  Spain*)  The  treaty  with  Spain,  f8tb 
June,  1835,  was  not  meant  to  apply  to  queationa  arising  between  the  subjects 
of  one  only  of  the  states,  and  accordingly  it  was  held,  that  the  Court  of  Admi- 
ralty was  not  excluded,  by  a  sentence  of  the  Mixed  Commission  Court,  from  con* 
sidering  the  question  to  whom  the  bounties  or  the  proceeds  ariring  from  the  con- 
demnation belonged. — The  Eagle,  vol.  i.  236. 
251. 

SURETY. 

(Discharge  of,  by  variation  of  contract.)  The  principles  of  other  courts  of  law  as 
to  the  discharge  of  surety,  by  variations  of  the  principal's  liability  without  con- 
sulting the  surety,  obtain  also  in  the  Admiralty  CourU,  and  where,  after  the 
ordinary  bail  given  in  a  suit  for  damage,  the  plaintiff  obtained  a  decree,  with  a 
reference  to  settle  the  amount  of  damage,  and  then  without  proaecuting  the  de- 
cree agreed  with  the  defendant  as  to  the  amount  of  the  damage,  and  took  from 
him  four  bills,  at  the  respective  dates  of  two,  four,  and  six  montha,  without  the 
conaent  of  the  bail :  Held,  that  the  latter  waa  discharged.— TAe  Harriett,  188. 

WAGES. 

1.  (Drunkenneu,)  Smble,  that  drunkenness,  to  be  used  m  a  defence  to  a  claim 
for  wages,  must  be  specifically  pleaded. — Duehess  of  Kent,  283. 

2.  (Occasional  misconduct.)  In  order  to  deprive  a  mariner  of  his  right  to  his 
wagea,  either  general  negligence  or  misconduct,  or  single  acta  of  miacoadDCt, 
followed  by  loss  to  the  owner,  must  be  shewn.*— 5.  C. 

And  see  Dbsebtion,  1. 
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[Containing  Cases  in  8  Clark  and  Finnelly,  Fart  4 ;  9  Clark  and  Finnelly,  Part  1.] 


AGREEMENT. 

{"EitoppeL)  A.  having  obtained  a  patent  for  the  application  of  the  principle  of 
smelting  iron  by  the  use  of  heated  air  applied  to  furnaces,  entered  into  an  agree^ 
ment  with  B.,  dated  11th  November,  1833,  by  which,  "  in  consideration  of  the 
payment  of  Is.  per  ton  upon  the  whole  iron  which  should  be  smelted  from  the 
date  of  the  agreement  till  the  expiring  of  the  letters  patent,  by  the  use  of  heated 
air  in  any  of  the  modes  heretofore  applied,  or  in  any  other  mode  falling  under 
the  same  patent,''  N.  was  to  grant  to  B.  a  licence,  which  further  on  in  the  agree- 
ment was  described  to  relate  to  "  the  application  or  use  of  heated  air  in  any  of 
the  modes  heretofore  practised  at  B.'s  works,  or  in  any  other  mode  falling  under 
the  description  in  the  said  patent,  or  in  the  specification  thereof/'  N.  afterwards 
instituted  a  suit  to  compel  B.  to  perform  this  agreement.  B.  instituted  a  cross 
suit  to  suspend  N/s  proceedings,  on  the  ground  that  the  process  of  smelting  by 
heated  air,  used  at  B.'s  works,  did  not  fall  within  the  patent.  Held,  by  the 
Lords,  affirming  the  decree  of  the  Court  of  Session,  that,  after  this  agreement, 
B.  could  not  set  up  such  a  defence  to  the  claim  of  N. — Baird  v.  Neilson,  8  C. 
&  F.  726. 

CONVENTION  OF  BURGHS.    See  Scotch  Corporation. 

COSTS. 

{Sneeessful  appeal— Refunding,)  Where  the  appellant,  in  a  successful  appeal, 
had  been  made  to  pay  costs  in  the  Court  below,  the  House  would  not  make 
an  order  for  him  to  be  repaid  such  costs,  but  left  him  to  apply  to  the  Court  below, 
on  the  judgment  now  pronounced. — Clark  v.  Smithf  9  C.  &  F.  127. 

HUSBAND  AND  WIFE. 

(Jointure — Bar  to  wife*s  right  under  Statute  of  Distributions)  On  the  marriage 
of  A.,  a  certain  sum  was  settled  in  trust  for  her  for  life,  "  as  and  for  her  jointure, 
in  full  lieu,  bar,  and  satisfaction  of  any  dower  or  thirds  which  she  could  or 
might  claim  at  common  law,  out  of  all  or  any  of  the  estates,  real,  personal,  or 
freehold,"  of  her  intended  husband  :  Held,  affirming  the  decree  of  the  Court  of 
Chancery  of  Ireland,  that  this  settlement  barred  her  claim  on  the  personal  estate 
of  her  intestate  husband,  under  the  Statute  of  Distributions.— Gur/]/  v.  Gurly, 
8  C.  &  F.  743. 

JOINT  STOCK  COMPANY. 

(Relief  of  company  against  its  own  acts.)  A.  agreed  with  P.,  in  consideration  of 
165,000^,  to  grant  to  P.  a  lease  of  certain  mines,  as  trustee  for  a  joint  stock 
company,  which  P.  undertook  to  form ;  the  lease  was  afterwards  executed  to  P., 

-  as  managing  director,  and  the  company  entered  into  possession  and  worked  the 
mines,  and  paid  part  of  the  purchase-money.  A.  died,  making  P.  his  executor, 
who  filed  a  bill  against  V.,  then  managing  director  of  the  company,  for  an  ac- 

ii2 
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count  and  payment  of  what  remained  due  to  A.  of  the  purchase-money.  V. 
answered,  and  then  filed  a  cross  bill  on  behalf  of  the  company,  alleging  mis- 
representation as  to  value,  and  other  frauds  practised  by  A.  and  P.  on  the  com- 
pany, and  praying  to  have  a  lease  gftanted  to  them  at  the  true  reduced  value,  or 
that  the  said  agreement  might  be  declared  fraadulent  and  void.  Held,  1st,  that 
the  company  was  not  in  this  form  of  suit  entitled  to  any  relief  from  the  agiee- 
ment,  as  it  was  in  fact  an  attempt  to  get  relief  against  their  own  acts :  2Q(lly, 
that  A/s  executor  was  entitled  to  the  account  and  payment  prayed  by  his  bill.— 
Vigors  v.  Pike,  8  C.  &  F.  564, 

POWER  OF  LEASING. 

(Covenant  for  renewal  inconsistent  with  power,)  On  the  marriage  of  T.  P.,  a  set- 
tlement was  made  of  certain  lands  held  on  a  lease  for  lives  renewable  for  e?er. 
The  settlement  gave  T.  P.  an  estate  for  life,  and  contained  the  following  power 
of  leasing :  "  It  shall  be  lawful  for  T.  P.  and  all  and  eveiy  other  person  or 
persons  to  whom  any  use  is  hereby  limited,  when  in  actual  possession  of  tbe 
said  lands,  &c.,  to  demise  the  said  lands  for  any  number  of  lives  or  years,  con- 
sistent with  their  respective  interests  therein,  to  commence  in  possession,  and  not 
in  reversion,  remainder,  or  expectancy,"  reserving  the  best  rents,  without  taking 
any  money  by  way  of  fine,  &c.  T.  P,  granted  a  lease  to  A.  P.  at  a  farm  rent, 
for  the  lives  of  three  persons  therein  named,  with  a  covenant,  that  on  failure  of 
any  of  the  three  lives,  the  lessor,  his  heirs  and  assigns,  would  on  the  payment 
of  5/.  as  a  fine  upon  each  life  as  should  happen  to  die,  add  to  the  time  and  term 
of  the  lease  the  life  of  another  person,  named  by  the  lessee^  from  time  to  time 
successively  for  ever.  Held,  that  this  lease  was  not  warranted  by  the  power; 
and  a  decree  by  the  Court  of  Chancery  in  Ireland,  directing  against  the  re- 
mainder-man specific  performance  of  the  covenant  of  renewal,  was  reversed,  and 
the  bill  ordered  to  be  dismissed,  with  costs.— C2ar^  v.  Smith,  90.  &  F.  127^ 

PRACTICE. 

1.  (^Enrolment  of  decree,)  The  House  will  not  hear  an  appeal  against  any  prder 
or  decree  of  the  Court  of  Chancery  that  is  not  enrolled^  if  the  objection  is 
taken  :  and  if  the  appeal  be  against  a  stale  order  or  decree,  time  to  enrol  it 
will  not  be  granted  unless  the  merits  appear  to  be  with  the  appellant.— Broad- 
hurst  V.  Tunnicliffe,  9  C.  &  F.  71.       .  ' 

2.  (^Frame  of  suit'-^Questions  between  co-defendt»iU»)  laa^siMt  fqr  aduaioj^tration  of 
A.'s  real  and  personal  estate,  to  which  B«,  the  tenant  for  life*  and  C.,  remiiff^der- 
man  in  tail,  were  both  defendants,  it  had  been  ordered  that  tlie  interest  ^nly  of 
certain  legacies,  should  be  p^id  during  the  life  of  B..;  but  an  order  was  after- 
wards made  for  applying  part  of  A,'s  personal  estate  in  payment  of  the.arjears 
of  interest  on  the  legacies,  without  previous  inquiry  as  to  how  mpch  of  such 
personal  estate  was  principal,  and  how  much  interest:  Held,  that;such  in^iry 
was  unnecessary,  as  any  question  between  B.  and  C*  ought,  to.  be  litigated  in 
another  suit;  but  the  order  was  varied  by  adding  that  it  should  l^  without  pre- 
judice to  any  such  question  arising  out  of  the  application  of  tl;ie  faxid,r-,(^oot€  v. 
TrwicA,  9  C.  &  F.  74. 

3.  (Heanng-^  Appearance  of  agent,)  Where  no  person  appeared  on-tbepaft'^if  an 
appellant  when  his  appeal  was  called  on,  and  the  agent  only  oftde  respondent 
appeared,  alleging  that  he  had  retained  counsel,  and  pn^ing  thai  the  a|>peal  be 
dismissed  with  costs,  it  was  dismifted  with  t^oals^'^Murphif  v;  C^n^otM,  9  C.  Si 
F.73.  ' 
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4.  (Heariug—'Ko  appearance,)  Where  no  party  appears  when  an  appeal  is  called 
00  for  heaiiog,  it  will  be  dismissed  for  want  of  prosecution,  without  costs  on  either 
tide.'^Sherburn  v.  MiddUton,  9  C.  &  F.  72. 

5»  (SuppUmental  cates.)  Supplemental  cases  need  not  be  lodged  upon  receiving 
■  •n  appeal  which  became  abated  after  a  foil  bearing. — HoUUr  v.  Eyre,  9  C.  & 
F.  1. 

PRIVATE  ACT. 

(Notice,)  A  parly  interested  in  the  subject* matter  of  a  private  act  of  parliament  will 
have  his  rights  affected  by  its  provisions,  though  it  may  have  been  introduced  and 
passed  without  notice  duly  given  to  him,— Edinburgh  Bailway  Company  v. 
Wauciiope,  8  C.  &  F.  710. 

RAILWAY  ACT. 

(Construction — Toll  on  passengers,)  A  railway  act  gave  to  W.,  a  landed  proprietor, 
through  whose  land  the  railway  was  to  pass,  "  the  sum  of  one  halfpenny  per  ton 
upon  all  good^  and  articles  upon  which  a  tonnage  duty  is  charged  or  chargeable 
in  virtue  of  this  act."  The  section  which  empowered  the  railway  company  to  levy 
a  tonnage  duty  contained  this  clause  :  "  For  every  carriage  conveying  passengers, 
or  goods  or  parcels  not  exceeding  five  cwt.,"  a  sum  named.  There  were  other 
clauses  fixing  the  duty  payable  for  goods,  but  there  was  no  other  which  referred  to 
passengeis  :  Held,  affirming  the  decree  of  the  Court  of  Sessions,  that  the  company 
was  empowered  to  levy  a  tonnage-duty  on  carriages  according  to  their  weight 
when  containing  passengers ;  and  that  the  sum  to  be  paid  to  W.  must  be  calcu- 
lated on  the  tonnage  so  levied,  and  that  he  was  entitled  to  arrears  of  such  toll  for 
some  years  before  his  claim.—  Edinburgh  Uailway  Company  v.  Wauchopef  8  C. 
&F.7T0. 

SCOTCH  CORPORATION. 

(Convention  of  Royal  burghs — Nature  of  office  under.)  The  Convention  of  the 
Royal  Burghs  of  Scotland  exists  under  the  authority  of  an  act  passed  in  the  reign 
of  Barnes  III.  (a.d.  1487.)  It  consists  of  commissioners  or  delegates  from  the 
Royal  Burghs,  meets  annually,  declares  the  amount'of  money  required  for  certain 
purposes  to  be  raised  by  the  various  burghs,  liolds  its  sittings  for  two  or  three 
days,  provides  by  annual  vote  for  its  expenses,  and  is  then  dissolved.  Two  per- 
sons were  appointed  conjunct- clerks  of  this  Convention,  and  their  appointments 
trerc  dieclared  to  be  "  with  benefit  of  survivorship,"  and  "  with  survivancy  to  the 
longest  livfer  of  them  ;'*  and  the  oflSce  was  given  to  them  "  as  freely  and  fully  as 
any  of  their  predecessors  had  held  it  ;*'  and  the  emoluments  v^re  declared  to 
belong  10  one  of  them  "  during  his  natural  life  f '  the  other  was  to  have  the 
benefit  of  snrvirorship.  The  Convention  in  one  year  raised  the  salary  of  its  clerks, 
in  another  it  lowered  that  salary  below  its  original  amount,  and  it  also  increased 
tlieir  duties.  There  were  instances  of  express  appointments  '*  during  pleasure,'' 
and  of  dismissals :  Held,  by  Lords  Brougham  and  Cottenhum  (Lord  Campbell 
dissent'rtig"),— first,  that  this  was  not  a  life  office;  that  the  expressions  in  the 
appointment  were  explained  by  the  circumstanees  under  which  it  was  made  -, 
•and,  secondly,  that  the  salary  might  be  raised  or  lowered  at  the  pleasure  of  the 
CMveatioQw 

Per  Leid  Campbell :  The  Coavenlioo  of  Royal  Burghs  is  a  corporation ;  on 
the  fac4»of  tthis  case,  and  the  terms  of  the  eppoinimentr  the  oflSce  is  granted  for 
life,  sad  the  Coaveotitm  cannot  reduce  the  salary  below  it»  ancient  and  original 
Hmount  \  but  the  Convention  can  reduce  it  to  that  amount,  and  may  perhaps 
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cast  new  daties  on  tbe  officers.^Conventton  of  Burghs  v.  Cuningham,  9  C. 
&  F.  144. 

SURETY. 

(Annuity  deed—Cotutruetion^Evidenee.)  By  a  deed  of  annuity,  in  considera- 
tion of  9000/.  therein  staled  to  be  paid  to  L.,  £.,  M.,  and  M.,  the  said  L. 
granted  to  Messrs.  D.  and  H.  an  annuity  or  clear  rent  of  1800/.  for  three  lives, 
charged  upon  his  estate;  and  L.,  E.,  M.,  and  M.  covenanted  to  pay  the  said 
annuity  or  yearly  rent,  with  a  proviso  for  purchase  by  them,  or  any  or  either  of 
them:  and  they  executed  their  joint  and  several  bond  and  warrant  of  attorney  to 
confess  judgment  on  the  bond,  the  judghfient  to  be  as  a  further  security  for  the 
annuity,  and  to  be  entered  forthwith  against  L.  and  E.,  but  not  against  M.  and 
M.  until  default  of  payment,  and  execution  not  to  be  entered  on  the  judgment 
against  L.  and  E.  until  the  annuity  should  be  forty  days  in  arrear;  and  E.,  for 
further  securing  the  annuity,  agreed,  in  the  event  of  not  becoming  the  purchaser 
of  L.'s  estate  in  twelve  months,  to  assign,  at  L.'s  expense,  a  mortgage  which  E. 
held  on  it,  and  also  to  procure  the  guarantee  of  a  competent  person  for  payment 
of  the  annuity :  Held,  by  the  Lords  (reversiog  the  decree  of  the  Court  below) 
that  evidence  was  inadmissible  to  assist  the  construction  of  the  deed,  and  that 
upon  the  construction  of  the  deed  E.  was  a  principal  grantor  of  the  annuity,  and 
not  a  surety, — Hollier  v.  Eyre,  9  C.  &  F.  1. 

TRUST. 

{Purchase  of  charge  by  trustee*)  A  trust  was  created  by  a  debtor  for  the  benefit  of 
creditors,  and  the  trustee  had  the  power  to  bind  the  debtor  personally  and  heri- 
tably for  tbe  benefit  of  the  trust.  By  the  terms  of  the  trust  deed,  the  trustee  was 
likewise  required  to  do  all  in  his  power  to  keep  the  residue  of  the  trust  estate  as 
large  as  possible  for  tbe  debtor.  The  trustee  purchased  an  annuity  granted  by 
the  debtor  after  the  date  of  the  trust  deed.  The  trustee  died.  His  representatives 
sought  to  enforce  the  annuity  against  the  grantor.  It  was  held  that  they  could 
not  do  so,  and  a  decree  of  the  Court  of  Session  affirming  their  right  was  reversed. 
-^Hamilton  v.  Wright,  9  C.  &  F,  111. 

VENDOR  AND  PURCHASER. 

1.  (Misdescription  not  causing  loss.)  A  manor  was  described  in  the  advertisements 
and  the  particulars  of  sale  as  a  manor  in  which  the  fines  were  arbitrary ;  adding, 
that  the  clear  profits  on  an  average  of  the  last  eight  years  had  been  150/.  a  year : 
and  it  was  one  of  the  conditions  of  sale,  that  if  there  should  be  any  error  or  mis- 
statement  in  the  particulars,  the  vendors  or  purchaser,  as  the  case  might  happen, 
should  payor  allow  a  proportionate  value,  according  to  the  average  of  the  whole 
purchase-money,  as  a  compensation  either  way.  After  the  sale  it  was  found  that 
by  tbe  custom  of  the  manor  arbitrary  fines  were  payable  only  on  alienation,  and 
that  on  the  death  of  a  tenant,  his  customary  heir  paid,  upon  admittance,  a  small 
fixed  sum,  and  the  widow  was  admitted  to  her  free-bench  without  any  payment. 
It  was  also  found  that  the  clear  profits  exceeded  200/.  a  year:  Held,  (reversing 
a  decree  made  on  a  bill,  which  was  filed  by  the  purchaser  for  specific  performance, 
with  compensation  in  respect  of  tbe  misstatement  as  to  the  fines,)  that  there  was 
no  such  misdescription  as  would  entitle  the  purchaser  to  compensation,  inas- 
much as  the  annual  profits  far  exceeded  the  amount  stated. —  White  v.  Cuddon, 
8  C.  &  F.  766. 

2.  (Sale  by  trustees — Compensation.)  SembUf  that  in  a  case  of  misdescription,  a 
Court  of  Equity  would  not  enforce  against  trustees  specific  performance  with 
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coropeDBttion,  as  being  prejudicial  to  the  eesiui  qu$  trusU^White  v.  Cuddon,  8 
C.  U  F.  766. 

WILL. 

(ConslrucHon-^Deseription  of  subject,)  A.  being  seised  of  certain  lands  at  K.,  in 
the  county  of  C,  demised  them  to  B.  for  three  lives ;  B.  agreed  to  assign  the 
lease  for  lives  to  C,  and  C.  entered  into  possession  of  the  lands,  and  obtained 
from  A.  a  lease  of  the  same  lands  for  999  years  at  a  peppercorn  rent  during  the 
continuance  of  the  lease  for  lives,  and  afterwards  at  100^  a  year.  C,  having 
these  interests  in  the  lands,  made  his  will,  in  which  was  the  following  clause : — 
**  I  order  all  my  freehold  interests  in  the  county  of  C,  &g.,  except  my  interest  in 
K.,  which  I  hold  under  A.,  to  be  sold,  and  the  money  arising,  &c.  to  be  divided  :*' 
Held,  affirming  the  decree  of  the  Court  of  Chancery  of  Ireland,  that  C.'s  interest 
in  the  lease  for  lives  was  disposed  of  by  this  clause  in  the  will. — Gurly  v.  Gtirly, 
8  C,  &  F.  743. 
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twelve  months,  with  liberty  to  plaintiff  to  bring  action. — ^9  C.  &  F.  59. 

HUSBAND  AND  WIFE. 

Jones  v.  Waite,  5  Bing.  N.  C.  341 ;  L.  M.  No.  45.  The  judgment  of  the  Court  of 
Exchequer  Chamber,  establishing  an  agreement  by  a  third  party,  made  in  consi- 
deration of  husband  executing  a  deed  of  separation,  affirmed. — 9  C.  St,  F.  101. 

RAILWAY  ACT. 

Simpson  v.  Lord  Howden,  2  P.  &  D.  714,  731 ;  L.  M.  No.  49.  llie  judgment  of 
the  Court  of  Exchequer  Chamber,  establishing  an  agreement  under  seal  by  Rail- 
way Company  to  give  an  exorbitant  price  to  Lord  Howden  for  his  land,  affirmed, 
the  question  of  fraud  not  being  raised  hy  the  pleadings. — 9  C.  &  F.  61. 

WILL. 

CoUison  v.  Curling,  4  M.  &  C.  63;  L.  M.  No.  48.    The  decision  of  the  Lord 

Chancellor,  declaring  the  legacy  not  adeemed  by  change  of  investment,  affirmed— > 

9  C.  &  F.  88. 
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Hetherington  V.  Oakman,  2  Y.&C.  299  ..         ..         ..         .«       Wilj,.t2 

Hinde  V.  Blake,  4  B.  597     ..  ••         .«  ...    Payment  into  Cpurt^  1 

Holford  V.  Pliipps,  4  B.  47  5         . .         Trifstee,  Jt 

Howell  V.  T^'ler,  2  Y.  &  C.  284  •.         ..  Costs,  1,« 

Hyde  V.  Dallaway,  4  B.  606 •  •  Vendor  and  I?orcbawr 

Ibbetson  ▼.  Ibbetson,  5  M.  &  C.  26  Appeals  on  Reported  Cases  ;  Perpetuity 
Inman  V.  Whitlejr,  4  B.  548 Produation  of  .Dpcun^uf/if  fi 

James  v.  Bydder,  4  B.  600  . .         ..         .  •  .  Voluntary  ^cttleoKur^je 

— ^ — T.  James,  4  B.  578         ..  ••         ......        ,.,  .      ^Pra«M<;c/2 

Johnson  V.  Bourne,  2  Y.  &  C.  268     ••         •.    .     ••  ...       Mortga^.1^.2 

Joues  V.  Brain,  2  Y.  &  C.  170         Administration  of  Asseis»  4 

King  V.  Bryant,  4  B.  460  .  •  . .  .  •  Administration  of  Assets,  t 
Kirkman  V.  Andrews,  4  B.  554         ••  ..  Pleaj  S 

Law,  in  re,  4  B.  509  . .  • .  •  •  . .  Practice,  20 ;  Trustee,  3 
Lincoln  v.  Wright,  4  B.  427 Trustee,  1 

Massie  V.  Drake,  4  B.  433         ..         .«  , Cost^,  5,4 

Matthews  v.  Matthews,  2  Y.  &  C.  318         Practice,  8 

Mellandv.Gray,2  Y.&C.  199  ..  .,        Bond 

Michell  V.  MicheII,4  B.  549  . .  . .  ••  Apportioniiieiit,  1 ;  Pbrtion,  9 
Morrall  V.  Sutton,  4  B.  478 ,.  ..         ^.     Will,  10 

Oldham  v.  Hubbard,  2  Y*.  &  C.  209         . .         • .  . .;        Appqrtionroentf.S 

Paine  y.  Hyde,  4  B.  468  ..  ..  ..  ..  :  Condition,! 

Parker  v.  Marchant,  2^  Y.&  C.  279'        . •         . .  . .  . ,      '    Will,  il3 
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Parsons  V*  Groome,  4  B.  521  Practice,  18 

Perry  v.  Watker,  4  B.  452         Practice,  1 6 

Peto  V.  Gardner,  2  Y.  &  C.  312         Vamily  Arrangement 

Philanthropic  S<H:iety  v.  Kemp,  4  B.  581  . ,  .  •  , .  Charity,  3 
Pickering  v.  The  Bishop  of  Ely,  2  Y.  &  C.  249  Evidence,  Ij;  Injunction,  2 
Proudfoot  V.  Hume,  4  B.  476  . .  .,  . .  Payment  into  Court,  2 
P>m  V.  Lockyer,  5  M.  &  C.  29        Portion,  1 

Kanelagh  t.  Banelagh,  4  B.  419          VVill,  9 

Ravens  ^.  Taylor,  4  B.  425            Will,  16 

Read  r.  Smith,  4  B«  521         ..             ,,  Practice,  7 

Robinson  v.  Hunt,  4  B,  450  , .         , .           . .           , ,          , ,  will,  6 

»aitisbury  V.  Jones,  5  M.  &  C.  1     .  •     Appeals  on  Reported  Cases— Vendor  and 

Purchaser 

Salmon  V.Turner,  4  B. 518         ..  Practice,  19 

Bayer  V.  Wagstaff,  2  Y.  &  C.  230        Practice,  3 

Sheffield  v.  Sheffield,  4  B.  519         Practice,  9 

Sniithv.Jeye«.4B.503  ..         Partnership 

y.  Massie,  4  B.417         Production  of  Documents,  2 

Stubbs  v.  Molineux,  4  B.  545     ..         ..         .,  ..         ,.         Practice,  13 

Stargis  V.  Champncys,  5  M.  &  C.  97         Husband  and  Wife 

Synions  y.  James,  2  Y.  &  C.  30t      . .      Administration  of  Assets,  6 ;  Will,  7,  14 

Tanner  v.  Ehrortliy ,  4  B.  487  . .  . ,  . .  Tenant  for  Life ;  Will,  1 
— v.Tebbutt,2Y.&C.  225         Condition.  2 

Waters  ▼.  Bailey,  2  Y.  &  C.  219        Voluntary  SetUement,  3 

Watson  V.  Hayes,  5  M.  &  C.  125  Wills,  15,  18 

Wlton  V.  Jone«;2  Y.  &  C.  244        ..         ,.  ..  ..  Practice,  15 

'Wood  V.  Vincent,  4  B,  419        ..  ..  ..         ,,         ..         Practice,  17 

Wom^d  v.Macinlosb,  5M,  &C.  5  ....         .^         ,.     Evidence  2 

Wright  v;Maiinder,  4  B.  512      ....         . .  '      ....       Insolvent  Act 


BANKRUPTCY.  ' 

Ark»vrijg^t,  Exp.^  re  Daiiitry,  M.  D.  Si,  De  G.  iii.  129  . .  Equitable  Mortgage,  4  ; 

Reputed  Ownership/l 
Atkins  ▼.  £:xp.,  re  Wise,  iii.  103         ... .         . .         . .  Bank  f^ost  Bill 

Barnett  v.  £)ip.>  re  Cohen,  ii.  692  .  •         • .         . .         . .       Practice,  12 

Benson,  Exp.,  re  Acraman,  ii.  750  . .         .  •       Joint  and  Separate  Estate,  1 

Bentl^,  flxp.,  re  West,  li.  591  ..         ..         ..         ..         ..      Eixtures,.3 

Birch,  Exp.  and  re,  ii.  659         •  •  •  •        Act  of  Bankruptcy,  1 ;  Trading,  2 
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Bridgman,  Exp.  and  re,  ii.  692         Practice,  4 

Broadiey,  Exp.,  re  Pilcher,  ii.  5«4         Practice,  8 ;  Proof,  1 

Brown,  Exp.,  re  Campion,  ii.  718 Sarety 

Exp.,  re  Puttock,  ii.  758  Practice,  13 

Bordekin,  Exp.,  re  Hay  ward,  ii.  704  Joint  Debt,  9 

Bort,  Exp.,  ii.  666  Arrest 

Botler,  Exp.,  re  Bakewell,  ii.  731         .*       Practice,  10 ;  Repated  Ownership,  5 
Byrom,  Exp.  and  re,  iii.  63,  55      . .         . .  . .         Practice,  9 ;  Assignee,  1 

Campion,  re,  ii.  671  •  ..         ..         Practice,  15 

Carr,  Exp.,  re  Wiickens,  ii.  534         Mortgage,  1 

Castle,  Exp.i  re  Acramao,  iii.  117         Repated  Ownership,  6 

Cheese,  Exp.  and  re,  iii.  79 Practice,  11 

Cotton,  Exp.,  re  Nutter,  ii.  725 Fixtores,  2 

Dilworth,  Exp.,  re  Holland,  iii,  6S         Proof,  2 

Dobson,  Exp.  Boult,  ii.  685  . .         . .  . .  Equitable  Mortgage,  1 

Edwards,  Exp.,  se  Wise,  ii.  625  Bill  of  Exchange 

Eyre,  Exp.,  re  Biddalph,  iii.  12         Debt,  2;  Partnership,  2 

Ferris,  Exp.,  re  Bourne,  ii.  746 Debt,  1 

Field,  Exp.,  re  Rogers,  Iii.  95         . .         . .         • Joint  Debt,  4 

Fletcher,  £xp.,  re  Humberstone,  ii.  654         ..         ..    Substitution  of  Debt,  1,  2 

Gardner,  Exp.  and  re,  ii.  533        Practice,  16 

Gledstanes,  Exp.,  re  Boggs,  iii.  109         Consignment 

Gore,  Exp.,  re  Stevens,  iii.  77         . .         .  •         . .         Assignee,  2 ;  Jurisdiction 

Gregory,  Exp.,  re  Wakefield,  ii.  613 . .       Trust,  2 

Grundy,  Exp.  and  re,  ii.  589  Annulling,  1 

Gumey,  Exp.,  re  Glasscott,  ii.  541         Joint  Debt,  1 

Hallifbx,  Exp.,  re  Ridge,  ii.  544  . .  Act  of  Bankruptcy,  2 ;  Equitable 

Mortgage,  3;  Security,  2 

Hakewill^  Exp.,  re  Wise,  ii.  607         Breach  of  Trust 

Heathcote,  Exp.,  re  Ogbourne,  ii.  711        Fixtures,  4 ;  Fraudulent  Preference,  2; 

Reputed  Ownership,  3 
Heron,  Exp.,  re  Brookes,  ii.  648  . .  . .  . .  . .         Bankrupt,  1 

Hill,  Exp.,  re  Clifton,  ii.  557         Annulling,  2 

Exp.,  re  Holy  land,  iii.  51         Practice,  7 

Homberg,  Exp.,  re  Hudson,  ii.  642         Servant 

Howden,  Exp.,  re  Litherland,  ii.  574  Mortgagee,  2 ;  Ship 

Jackson,  Exp.,  re  Moody,  iii.  1  ..  ..  ..  ..        Costs,  3 

Johnson,  Exp.  and  re,  ii.  678  . .  Act  of  Bankruptcy,  3 ;  Annulling,  3 

Lewis,  Exp.,  re  Wood,  iii.  93  . .  . .  . .  Annulling,  4 

Maclean,  Exp.,  re  Evans,  ii.  564      •  •             . .             , .  . ,  Debt,  4 

Magnay,  Exp.,  re  Austen,  ii.  671         Extent  in  Aid 
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Magnus,  Exp.  and  re,  ii.  604    . .  . .  . .  Debt,  3 ;  Practice,  18 

Makins,  Exp.  and  re,  ii.  508 Lien,  1 

Molj^neox,  Exp.,  re  Hamberstone,  ii.  57f ,  656 . .  Practice,  1 ;  Substitotion  of  Debt,  S 
Moore,  Exp.  and  re,  ii.  616  . .  . .  . .  Costs,  9 ;  Trust,  1 

Mould,  El  p.,  re  Harriott,  ii.  744         Rehearing,  % 

Modie,  Exp.,  re  James,  ii.  669,  iii.  66         . .          Practice,  5  ;  Election ;  Proof,  9 
Neale,  Exp.  and  re,  ii.  620  •         . .         Practice,  3 

Parker,  Exp.,  re  Stocks,  ii.  511         Lunatic ;  Partnership,  1 

Pennell,  Exp.,  re  Stjan,  ii.  598  . .             . .             . .               Rehearing,  1 

Pooley,  Exp.,  re  Atkinson,  ii.  505         Joint  Stock  Company 

Price,  £xp«,  re  Stead,  ii.  518  . .             . .             . .             .  •         Fixtures,  1 

Ramiay,  Exp.,  re  Renny,  ii.  571  Practice,  14 

Reynal,  Exp.,  re  Gje,  ii.  637  . .  . .  . .  . .         Security,  1 

Riddell,  Exp.,  re  fiatson,  iii.  80  Savings  Bank 

Rogers,  Exp.,  re  Magnus,  ii.  7^5  . .  . .  Substitution  of  Debt,  4 

Rone,  Exp.,  re  Coplestone,  ii.  631  ..  ..         Insolvent  Debtors*  Act 

Salkeid,  Exp.,  re  O'Neill,  iii.  195  Trading,! 

Saunders,  Exp.,  re  Innes,  ii.  539         • .  .  •  .  •  . .     Practice,  6 

Scholefield,  Exp.  and  re,  ii.  644 Bankrupt,  3 

Sharp,  Exp.,  re  Chadwick,  ii.  531       . .  . .  . .  . .         Costs,  1 

Sherbom,  Exp.,  re  Stamford,  ii.  693  . .  . .         Substitution  of  Debt,  3 

Simmons,  re,  ii.  603  . .  . .  . .  . .  Direction  of  Fiat 

Smith,  Exp.,  re  Hildyard,  ii.  587  . .       Equitable  Mortgage,  2,  5 ;  Trustee,  2 

' Exp.,  re  Raleigh,  iii.  144        Fraudulent  Preference,  1 

Stuart,  Exp.  and  re,  ii.  540         . .             • .             . .             . .  Practice,  2 

Stubbs,  Exp.,  re  Barber,  ii.  570  Trustee,! 

Taylor,  Exp.,  re  Morgan,  ii.  753  Joint  Debt,  3 

Thomas,  Exp.  and  re,  iii.  40         . .  .  •  . .         Reputed  Ownership,  4 

Topling.  re,  iii.  93         Practice,  17 

Turner,  Exp.,  re  West,  it.  613  . .  . .  . .         Bankrupt  Executor 

Vardon,  Exp.,  re  Swainsborough,  ii.  694         • .         . .         Reputed  Ownership,  8 
Vardy,  Exp.  and  re,  iii.  65      . .  . .  . .  . .  Certificate,  1 

Wace,  Exp.,  re  Price,  ii.  730  . .              . .             . .             . .       Mortgage,  3 

Walters,  Exp.,  re  Hand,  ii.  635  Bankrupt,  8 

Waterhouse,  re,  ii.  759  •  •             •  •             • .             <  •         Certificate,  2 

White,  Exp.,  re  Hallin,  iii.  7  . .         .  •         . .            Lien,  2 ;  Special  Case 

Wilson,  Exp.,  re  Manley,  iii.  57  .  •    Joint  and  Separate  Estate,  2 ;  Partnership,  3 


496  List  of  Cases. 


ADMIRALTY. 

Alexander  Larsen,  1  Rob.  ?88  .  •  . .         Foreign  Vessel ;   Slave  Ship,  3 

Armadillo,  231        Bottomry,  2 

Deveron,  18S  Salvage,  4 

Duchess  of  Kent,  283       . .         . .         Wages,  1 ,  9 

Doke  of  Sussex,  tTO,  974  . . Collision,  f ,  S 

Eagle,  e36 Slave  Ship,  1 

Elizabeth  and  Jane,  t7  8  Possession 

Harmonie,  178, 179         Uea ;  Harbour  Does 

Harriett,  183,  188 Collision,  4;  Surety 

Heart  of  Oak,  204  Bottomry,  1 

Hope,  265 Salvage.  5 

Lord  Cochrane,  312         Bottomrv  Bond 

Lusitano,  166 Production  of  Papers 

Minerva,  169  Practice,  2 

Neptune,  297 Salvage,  2 

Reward,  174  ..         ..         • Practice,! 

Socicdade  Felia,  303 Joint  Capture  ;  Slave  Ship,  2 

Tremont,  163  .         .  •         Sale  under  Decree 

Vernon,  316 Collision,  1 ;  Pilot 

Westminster,  229  Salvage,  1, 3 

Westmorland,  216         Desertion,  1,  9 

Wilsons,  172  Salva^^,  6 


HOUSE  OF  LORDS. 


Balrd  V.  Neilson,  8  C.  &  F.  726 Agreement 

Broadhurst  ▼.  Tunnidiff,  9  C.  &  F.  71  Practice,  1 

Clark  V.  Smith,  9  C.&  F.  126 Costs ;  Power  of  Leasing 

CoUison  V.  Curling,  9  C.  &  F.  88. .  . .     Appeals  on  Reported  Cases—Will 

Convention  of  Burghs  v.  Cunningham,  9  C.  &  P.  144       . .     Scotch  Corporation 

Coote  V.  Trench,  9  C.  &  F.  74  Practice,  2 

Edinburgh  Railway  Company  v,  Wauchope,  8  C.  &  F.  144      . .       Private  Act ; 

Railway  Act 

Gurly  V.  Gurly,  8  C.  &  F.  743 Husband  and  Wife ;  Will 

Hamilton  V.  Wright,  9  C.&F,  111  Trust 

Haworth  ▼.  Bostock,  9  C.  &  F.  59       . .       Appeals  on  Reported  Cases— Annuity 

Hollier  V.  Eyre,  9  C.  &  F.  1        Practice,  5 ;  Surety 

Jones  V.  Waite,  9  C.  &  F.  101..  Appeals  on  Reported  Cases — Husband  and  Wife 

Murphy  V.  Conway,  9  C.  &  F.  73 Practice,  3 

Sherburne  v.  Middleton,  9  C.  &  F.  72       • '  Practice,  4 

Simpsi>n  v.  Lord  Howden,  9  C.  &  F.  6t   Appeals  on  Reported  Cases— Railway  Act 
Vigers  v.  Pike,  8  C.  &  F.  562      . .  . .         • .  . .     Joint  Stock  Company 

White  V.  Cuddon,  8  C.  &  F.  766  . .         . .         Vendor  and  Purchaser,  1,  2 
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ABSTRACT  OF  THE  PUBLIC  GENERAL  STATUTES. 

6  &  7  VICTORIA -'Continued. 

Cap.  33.— An  Act  to  repeal  so  much  of  an  Act  of  the  First  Year  of  King  George  the 
First  as  limits  the  Time  for  taking,  and  being  restrained  from  taking,  Salmon  in 
certain  Rivers ;  and  to  amend  and  extend  the  Provisions  of  an  Act  of  the  Fifty- 
Eighth  Year  ofKing  George  the  Third  to  the  Kivers  therein  mentioned. 

[28th  July,  1843.] 
Cap.  34.~An  Act  for  the  better  Apprehension  of  certain  Offenders. 

[28th  July.  1843.] 

S.  1.  If  any  person  charged  with  having  committed  any  of  the  offences  after- 
mentioned  (s.  10)  in  the  colonies,  and  against  whom  a  warrant  shall  have  issued 
there,  shall  be  in  any  place  within  the  United  Kingdom,  the  Secretary  of  State 
in  Great  Britain,  and  the  Chief  Secretary  in  Ireland,  may  indorse  his  name  on  the 
warrant,  which  shall  then  be  a  sufficient  authority  for  apprehending  the  party 
and  conveying  him  before  a  justice  of  the  peace  for  the  county,  or  the  sheriff 
depute,  &c.  in  Scotland. 

S.  2.  Similar  powers  to  the  judges  in  the  colonies  in  case  of  a  person  charged 
with  committing  any  such  offence  in  the  United  Kingdom,  and  being  found  in 
any  of  the  colonies. 

S.  3.  The  offender  may  be  examined  and  committed  to  gaol  on  such  evidence 
as  would  justify  his  committal  if  the  offence  were  committed  there,  until  he  can 
be  sent  back  to  the  place  where  the  offence  was  committed  ;  information  of  such 
committal,  under  the  hand  of  the  committing  magistrate,  to  be  given,  in  Great 
Britain,  to  the  Secretary  of  State,  in  Ireland  to  the  Chief  Secretary,  and  in  the 
colonies  to  the  Governor  or  acting  Governor. 

S.  4.  Copies  of  the  depositions  on  which  the  original  warrant  was  granted, 
certified  by  the  person  who  granted  it,  and  attested  on  oath  to  be  true  copies,  may 
be  received  in  evidence  of  the  criminality  of  the  party. 

S.  6.  Offenders,  as  apprehended,  to  be  sent»  by  warrant  of  the  Secretary  of 
State,  &c.  to  the  place  where  the  offence  was  committed. 

S.  6.  If  the  offender  be  not  so  sent  back  within  two  months  after  his  committal, 
he  may  apply  to  a  judge  to  be  discharged. 

S.  7.  Persons  apprehended,  if  not  indicted  within  six  months  after  their  arrival 
within  the  place  where  the  offence  is  charged  to  have  been  committed,  of  if 
acquitted,  may  be  sent  back,  free  of  cost,  to  the  place  where  they  were  appre- 
hended. 

S,  8.  Provisions  for  expenses  of  the  removal  of  offenders  to  the  United  King« 
dom. 

S.  9.  Warrant  not  to  be  indorsed  until  proof  on  oath  or  by  affidavit  of  the 
genuineness  of  the  seal  or  signature  to  the  warrant* 

S.  10.  Warrant  not  to  be  indorsed  unless  the  offence  wopld  there  have 
amounted  to  treason,  or  to  some  felony  which,  by  the  5  &  6  Vict.  c.  38,  is  not 
triable  at  the  quarter  sessions,  or  unless  the  depositions  appear  sufficient  to  war- 
rant a  committal. 

S.  11.  Act  may  be  amended  or  repealed  tlus  session. 
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Cap.  35.— An  Act  to  amend  so  much  of  an  Act  of  the  last  Session,  for  the  Govern- 
ment of  New  South  Wales  and  Van  Diemen's  Land,  as  relates  to  Norftdk  IsiaBd. 

[28th  July,  1843.] 
Cap.  36. — An  Act  to  exempt  from  County,  Borough,  Parochial,  and  other  local 
Rates,  Land  and  Buildings  occupied  by  Scientific  or  Literary  Societies. 

[28th  July,  1843.] 
8. 1.  No  person  to  be  liable  to  be  rated  to  any  county,  borough,  parochial,  or 
other  local  rates,  in  respect  of  land  or  buildings  belonging  to  any  society  insti- 
tuted for  purposes  of  science,  literature,  or  the  fine  arts,  exclusively,  and  occupied 
for  the  transaction  of  its  business ;  provided  the  society  be  supported  vt^idly  or 
in  part  by  Toluntary  contributions,  and  may  not,  by  its  laws,  make  any  dividend 
or  gift  in  money  to  its  members,  and  provided  it  obtain  the 'certificate  of  the 
barrister  or  lord  advocate  her»nafter  mentioned. 

8.  2.  Such  societies  to  cause  three  copies  of  their  rules  to  be  submitted,  in 
England  and  Wales,  to  the  barrister  appointed  to  certify  the  rules  of  friendly 
societies,  and  in  Scotland  to  the  lord  advocate  or  his  depute,  who  shall  certify 
thereon  if  the  society  be  entitled  to  the  benefit  of  this  act ;  one  certified  copy  to  be 
returned  to  the  society,  one  to  be  retained  by  the  barrister,  kc  and  the  third  to 
be  transmitted  to  the  clerk  of  the  peace  for  confirmation  at  the  sessions,  and  filed. 
8. 3.  Alterations  in  the  rules  afiecting  the  property  or  constitution  of  the 
society  to  be  certified  and  deposited  in  like  manner :  in  case  of  refusal  to  certify, 
then,  subject  to  appeal  as  hereinafter  provided,  the  society  shall  thenceforth  cease 
to  be  entitled  to  the  benefit  of  this  act. 

S.  5.  In  case  of  refusal  to  certify,  the  rules  to  be  submitted  to  the  quarter 
sessions,  with  the  reasons  for  refusal ;  who  may  order  them  to  be  filed  notwith- 
standing, which  shall  have  the  same  efiect  as  a  certificate. 

S.  6.  Appeal  to  the  quarter  sessions  given  to  any  person  rated  against  the 
decision  of  the  barrister,  &c.,  and  the  determination  of  the  sessions  to  be  con* 
dosive. 
Cap.  37. — An  Act  to  enable  better  Provision  for  the  Spiritual  Care  of  populous 
Parishes.  [28th  July,  1843.] 

Cap.  38. — An  Act  to  make  further  Regulations  for  facilitating  the  hearing  Aj^ieals 
and  other  Matters  by  the  Judicial  Committee  of  the  Privy  Council. 

[28th  July,  1843.] 

S.  1.  Appeals,  applications  for  prolongation  or  confirmation  of  patents,  or  any 

matter  referred  by  the  Queen  in  council  to  the  Judicial  Committee,  may  be  heard 

by  not  less  than  three  members  thereof,  under  an  order  in  council  or  a  specical 

order  of  her  Majesty  under  the  sign  manual. 

S.  2.  The  judicial  committee  and  the  surrogates  to  have  the  same  process,  in 
respect  to  appeals  from  the  Ecclesiastical  or  Admiralty  Courts  (except  in  giving 
a  definitive  sentence,  or  any  interlocutory  decree  having  the  force  thereof),  as 
the  judges  of  the  courts  existing  before  the  2  &  3  Will.  4,  o.  93,  and  3  &  4  Will. 
4,  c.  41. 

S.  3.  Surrogates  and  examiners  of  the  Arches  and  Admiralty  Courts  to  be 
surrogates  and  examiners  of  the  judicial  committee  in  Ecclesiastical  and  Admiralty 
appeals. 

S.  4.  Past  proceedings  of  the  surrogates  of  the  Judicial  Committee  to  be  valid, 
notwithstanding  any  informality  or  want  of  authority  under  the  orders  in  coun- 
cil, &c. 
S.  5.  Appeals  to  be  conducted  in  the  same  manner,  and  by  the  same  officers. 
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us  if  made  to  the  Queen  in  Chancery,  the  Court  of  Admiralty,  or  the  Commis- 
sioners of  Appeal  in  prize  causes. 

S.  6.  Provisions  of  2  &  3  Will.  4,  c.  93,  empowering  the  Judicial  Committee 
and  the  Privy  Council  to  punish  contempts,  &c.  repealed. 

S.  7.  Powers  for  punishing  contempt,  compelling  appearances,  enforcing  judg- 
ments, &o.  in  causes  of  appeal,  same  as  in  the  Court  of  Admiralty. 

S.  8.  Power  to  enforce  orders,  decrees,  &c.  by  sequestration  in  certain  cases 
of  contumacy  and  contempt. 

S.  9.  Inhibitions,  citations,  &c.  to  be  in  her  Majesty's  name,  and  to  be  in  force 
throughout  the  British  dominions. 

8.  iO.  Power  to  decree  monitions  for  payment  into  the  registry  of  the  Admi- 
ralty Court  of  monies  respecting  whioh  any  order  or  decree  is  made,  &c.  and 
the  proceeds  of  ships  and  goods  respecting  which  appeals  are  depending. 

S.  11.  All  appeals  from  Ecclesiastical  Courts,  and  from  the  Vice- Admiralty 
Courts  abroad,  may  be  referred  by  order  in  council  to  the  Judicial  Committee. 

S.  12.  Powers  to  Judicial  Committee  as  to  the  costs  in  appeals. 

S.  13.  Registrar  of  the  Court  of  Admiralty  to  be  appointed  registrar  in  eccle- 
siastical and  maritime  causes,  with  power  to  appoint  an  assistant  registrar,  as  pro- 
vided by  3  &  4  Vict.  c.  66. 

8. 14.  Provisions  for  custody  of  the  records  and  papers  of  the  Court  of  Delegates 
and  appeals  for  prizes,  by  the  registrar  in  ecclesiastical  and  maritime  causes. 

8. 15.  Power  to  Judicial  Committee  to  make  rules  and  orders  as  to  the  prac- 
tice and  mode  of  proceeding  in  appeals,  to  be  laid  before  parliament. 

S.  16.  Power  to  Judicial  Committee  to  proceed  with  causes  depending  before 
the  late  High  Court  of  Delegates. 

S.  17.  Interpretation  clause. 
Cap.  39. — An  Act  for  confirmation  of  certain  Marriages  in  Ireland. 

[28th  July,  1843.] 

S.  1.  All  marriages  celebrated  in  Ireland  since  the  passing  of  the  5  &  6  Vict. 
c.  113,  and  before  the  passing  of  this  act,  by  Presbyterian  or  other  dissenting 
ministers,  or  those  who  had  been  such,  to  be  of  the  same  force  as  if  solemnized  by 
clergymen  of  the  established  Church. 

8, 2.  Act  may  be  amended  or  repealed  this  session. 
Cap.  40. — An  Act  to  amend  the  Laws  for  the  prevention  of  Frauds  and  Abuses  by 
Persons  employed  in  the  Woollen,  Worsted,  Linen,  Cotton,  Flax,  Mohair,  and 
Silk  Hosiery  Manufactures ;  and  for  the  further  securing  the  Property  of  the 
Manufacturers  and  the  Wages  of  the  Workmen  engaged  therein. 

[1st  August,  1843.] 

S.  1.  Repeal  of  so  much  of  former  acts  (8  &  9  Will.  3,  c.  36 ;  1  Ann.  st.  2, 
c.  18 ;  9  Ann.  c.  30 ;  12  Geo.  1,  c.  34 ;  13  Geo.  2,  c.  8  ;  22  Geo.  2,  c.  27  j  17 
Geo.  3,  e.  66 ;  32  Geo.  3,  c.  44)  as  relates  to  the  woollen,  worsted,  linen,  cotton, 
flax,  mohair,  and  silk  manufactures. 

.  S.  2.  Persons  convicted  of  pawning  or  embezzling  any  of  the  materials  therein 
particularised  to  forfeit  the  value  thereof,  together  with  a  penalty  not  exceeding 
£10 and  costs:  provisions  for  application  of  the  penalty  and  forfeiture,  for  the 
issuing  of  a  distress  warrant  on  nonpayment,  and  for  commitment  in  default  of 
sufficient  distrera. 

S.  3.  Persons  neglecting  to  return  materials  for  fourteen  dear  days  after  notice, 
to  be  subject  to  the  same  punishment  as  for  embezzlement. 

S.  4.  Persons  knowingly  purchasing  or  receiving  embezzled  tools  or  materials 
declared  guilty  of  misdemeanor,  punishable  as  after-mentioned.  (8.  11.) 

kk2 
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S.  5.  Persofis  knolvingly  seUiog,  pladgfng,  &c,  ^obexdtd  materials,  or  tools, 
guilty  of  a  misdemeanor,  punishable  as  after-mentioned. 

S.  6.  Power  to  justices  to  issue  warrant  for  the-  vpprehennoik  of  offenders 
against  this  act,  and  commit  them  for  trial. 

S.  7.  Penalty  not  exceeding  £2*  together  with  value  oi  materiafey  i^daBnged, 
and  costs,  on  workmen  neglecting  to  fulfil  tbdr  ebgagementa,  notiuushing^eir 
work,  or  leaving  withotit  notice,  unless  prevented  by  reasonable  «aiise;- 

S.  8.  Power  to  justice  to  grant  search  warrant  on  proof  that  theie  is  i«atonable 
cause  to  suspect  that  the  party  has  In  his  posseadon  embetzled  materials  or 
tools,  &c.    • 

S.  9.  Power  to  peace  officers  to  apprehend  suspected  persons ;  and  persons 
apprehended,  and  not  proving  that  the  property  is  honestly  oomid  by,  ta  be  punish- 
able as  for  a  misdemeanor. 

S.  10.  Adjournment  of  time  for  trial  to  be  allowed,  on  the  prisoner  finding 
bail. 

S.  1 1 .  Persons  convicted  of  misdemeanor  to  forfeit  not  exceeding  £30^  with 
costs. 

S.  12.  Provisions  for  disposal  of  unclaimed  property  which  ha^  been  sebed. 

S.  13.  Owners  of  materials  may  demand  to  enter  and  inspect  shops,  &d.  of 
persons  employed  by  them ;  penalty  for  refusal  not  exceeding  20t. :  proviso,  that 
this  shall  not  authorize  owners  to  inspect  apparatus  wherewith  the  materials  are 
worked  up,  in  case  they  comprise  any  new  invention  not  disclosed  to  the  public. 

S.  14.  Warrant  may  be  granted  by  justice  upon  complaint  on  oath  that  a 
party  employed  is  about  to  abscond. 

S.  15.  Persons  receiving  goods  in  a  fictitious  name,  in  order  to  be  mamifec- 
tured,to  be  subject  to  the  same  punishment  as  for  not  fulfilling  engageinciota. 

S.  16.  Justice  empowered  to  issue  warrant  to  constable  to  tak^  poBsessbn  of 
property  intrusted  to  any  person  committed  for  embezzlement,  &c. 

S.  1 7.  Provisions  for  recovery  of  wageis  and  sums  due  for  woric.        ' 

S.  18.  Frames,  looms,  materials,  &c.  intrusted  to  workmen  for  use,  and  not 
belonging  to  them,  not  to  be  liable  to  seizure  for  rent  or  debt  owing  by  the  work- 
men. 

S.  19.  In  case  of  refusal  td  restore  frames,  he,  unlawfully  seized  under  distress 
or  execution,  justice  may  order  their  restoration. 

S.  20.  Penalty  not  exceeding  £2  for  obliterating  the  ow(ier*8  name  of  mark  on 
machinery,  Stc. 

S.  21.  Power  to  justices  to  award  costii  to  diefe&dants  on  acquittal. 

S.  22.  Mode  of  proceeding  to  enforce  appearance :  after  adjudication,  pro- 
ceedings may  be  enforced  by  a  single  justice. 

S.  23.  Mode  of  service  of  summons.  ' 

S.  24.  Prosecutions,  &c.  limited  to  six  calendar  months  aftfir  cbrntttlssibn  of 
o0ence ;  prosecutor  or  informer  to  be  a  competent  witness. 

S.  25.  What  justices  to  have  jurisdiction ;  one  at  least  of  the  adjudication 
justices  not  to  be  a  person  engaged  in  atiy  of  the  matiufkctttres  tcT  Whieb  the  act 
extends,  nor  his  fattier,  son,  or  brothet.  .'U   ,   • 

S.  26.  Application  of  penalties.  ;    ,•  .    .       i 

S.  27.  Scale  of  imprisonment  upon  summary  eonvidtiiDlis  n6t  sp^ditlly  pr<>vided. 

S.  28.  Form  of  conviction.  '         •  >  • .  ' 

S.  29.  Appeal  to  quarter  sessions,  where  the  sum  adjudged'  to  be  palid' exceeds 
20s.,  or  imprisonment  exceeds  one  calendair  month.  "'  • 

S.  30.  Proceedings  not  to  be  quashed  for  want  of  form,  noi^  rentdveid  by  oar- 
tiorari.  * 
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S«  31*  Acticms  agaiast  persons  acting  in  execution  of  this  act  to  b^  brought  in 

the  county  where  the  fact  was  committed,  and  within  two  calendar  months,  with 

one  calendar  montVs  notice  of  action:  power  to  defendant  to  plead  general 

-    issue  oroiake  general  avowry,  and  to  tender  amends..    In  such  actions,  plaintiff 

shall  be  bound  to  establish  not  only  that  he  hd^  suffered  damages^  but  that  they 

.    were  wilfully  and  maliciously  causjed. 

S.  d2«  Saving  ao  to  offences  committed  before  this  act, 
S.  33.  Act  not  to  extend  to  Scotland  or  Ireland. 
S.  34»  Description  of  the  trades  to  which  this  act  shall  extend. 
S.  a5»  Interpffetation  clause. 
S.  36.  Act  to  commence  1st  of  August,  1843. 
S.  37.  Act  may  be  amended  or  repealed  this  session. 
Cap.  41. — An  Act  to  continue  to  the  First  Day  of  August  One  Thousand  Eight 
Hundred  and  forty-four,  and  to  the  jBud  of  tlie  then  Se9^on  of  Parliament,  the 
Act  to  amend  the  Laws  relating  to  Loan  Societies.  [Ist  August,  1843.] 

.    The  3  &  4  Vict.  c.  1 10,  farther  continued  to  the  ist  August,  1844,  and  to  the 
end  of  ihfi  then  session  of  parliament. 
Cap.  42,— An  Act  to  amend  an  Act  of  the  Nineteenth  and  Twentieth  Years  of 
King  George  the  Third,  for  Empowering  Gxand  Juries  in  Ireland  to  Present 
Bridget)  and  Tolls  to  be  paid  for  P^assing  the  Same,  in  certain  Cases. 

[1st  August.  1843.] 
Cap.  43.—  An  Act  to  suspend  until  the  Thirty-first  Day  of  August  One  Thousand 
..'JSight  UuQjdredand  Forty- four  the  Making  of  Lists  and  the  Ballots  and  Enrol- 
ments for  the  Jdilitia  of  the  United  Kingdom,  [10th  August,  1843.] 
C*^.  44.— An  Act  to  amend  the  Acts  fpr  Carrying.on  Public  Works  in  Ireland. 

[1.0th  August,  1843.] 
Cap.  45.— An  Act  1(9  CQntinu^  ut^til  the  i;ir8t.  Day  of  January  One  Thousand  Eight 
.  Hundred  and.ForJty-six,  an  Act  for  exempting  certain  Bills  of  Exchange  and 
.  ...PrQfn^ry  Notef  frow  the  Operation  of  the  Laws  relating  to  Usury. 

[10th  August,  1843.] 

The  %.k,^  Vict.  c.  V  further  conjinucd  till  Ut  Jan.  1846. 

Cap.  46.— An  Act  to  continue  until,  the  Fir^t  Day  of  August  One  Thousand  Eight 

.,,    J^iundred  s^nd  Forty* four,  and  tp  the  eijkl  of  the  then  Session  of  Parliament,  an 

Act  for  authorizing  her  Majesty  to  carry  into  immediate  Exiecution  by  Orders  in 

Council  any  Treati^Jqr  tlbie -Suppression  of  the  Slave  Trade. 

[lOth  August,  1843.] 
The  1  &  2  Vict.  c.  102,  continued  till  1st  August,  1844. 
Cap.  47.— An  Act  to  continue  until  the  Fir^t  V^y  of  August  One  Thousand  Eight 
,    .  JUnndri^d .  anf|  Fortyrfour,,and,  to  tlic  end  of  the  then  Session  of  Parliament,  an 
Act  for  amending  the  l#w  foe  ^hcTriaH  of  Controverted  Elections. 

[lOth  August,  1843.] 
.   Tl»!e  4  &.  5  Vicit,  c,  58,  fupUver  ^ntinued  till  IstAugyst,  1844. 
Cap.  48.— An  Act  to  continue  until  th 3  First  Da^  of  October  One  Thousand 
Eight  Hundred  and  Forty-four,  the  Exeqaption  of  Inhabitants  of  Parishes, 
..Tf^wnship^,  Jind  Villages  frpm  Liability  to  be  rated  as  such,  in  respect  of  Stock 
in  Trade  or  other  Property,  to  the  Relief  of  the  Poor.         [lOth  August,  1843.] 
,  XUp,3  ^  4  Vict*  c.  89,.furtl»er  continued  till  1st,  October,  1844. 
Cap.  49. — An  Act  to  reduce  the  Duty  on  Spirits  in  Ireland,  and  to  impose  other 
.  CQui^^rvailing  Duties  and  Drawbacks  on  the  Removal  of  certain  Mixtures  and 
Compounds  between  Ireland,  England,  aind  Scotland  respectivelyi 

[10th  August,  1843.] 
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Cap.  50.~An  Act  for  carryiDg  into  Execution  a  Treaty  signed  at  London  for  the 

Suppression  of  the  Slave  Trade,  so  far  as  the  same  relates  to  Great  Britain, 

Austria,  Prussia,  and  Russia.  [lOth  August,  1843.] 

Cap,  51. — An  Act  for  carrying  into  Effect  the  Treaty  between  her  Majesty  and  the 

Mexican  Republic,  for  the  Abolition  of  the  Traffic  in  Slaves. 

[lOth  August,  1843.] 
Cap.  52.— An  Act  for  carrying  into  Effect  the  Treaty  between  her  Majesty  and 
the  Kepublic  of  Chile  for  the  Abolition  of  the  Traffic  in  Slaves. 

[10th  August,  1843.] 
Cap.  53. — An  Act  for  carrying  into  Effect  the  Treaty  between  her  Majesty  and 
the  Queen  of  Portugal  for  the  Suppression  of  the  Traffic  in  Slaves. 

[10th  August,  1843.] 
Cap.  54. — An  Act  for  extending  to  Ireland  the  Provisions  not  already  in  force 
there  of  an  Act  of  the  Third  and  Fourth  Years  of  the  Reign  of  the  late  King 
William  the  Fourth,  intituled  An  Act  for  the  Limitation  of  Actions  and  Suits 
relating  to  Real  Property,  and  for  simplifying  the  Remedies  for  trjring  the  Rights 
thereto,  and  to  explain  and  amend  the  said  Act.  [10th  August,  1843.] 

Cap.  55.— An  Act  for  the  Amendment  of  the  Proceedings  and  Practice  of  the 
Equity  Side  of  the  Court  of  Exchequer  in  Ireland.  [17th  August,  1843.] 

Cap.  56.— An  Act  for  the  better  Collection  of  Fines,  Penalties,  Issues,  Deodands, 
Amerciaments,  and  Forfeited  Recognizances  in  Ireland,  and  for  the  Appropria- 
tion thereof.  [1 7th  August,  184a] 
Cap.  57. — An  Act  to  relieve  Bishops  succeeding  to  Bishoprics  by  Operation  of  the 
Act  to  alter  and  amend  the  Laws  relating  to  the  Temporalities  of  the  Church  in 
Ireland  from  certain  Liabilities.                                           [17th  August,  1843.] 
Cap.  58. — An  Act  to  enable  her  Majesty  to  acquire  Lands  for  the  Enlargement  of 
her  Majesty's  Dock  Yards  and  for  other  Naval  Purposes.   [1 7th  August,  1843.] 
Cap.  59. — An  Act  to  continue  until  the  First  Day  of  August  One  Thousand  Eight 
Hundred  and  Forty-four,  and,  if  Parliament  be  then  sitting,  to  the  end  of  the 
then  next  Session  of  Parliament,  an  Act  for  authorizing  the  Application  of 
Highway  Rates  to  Turnpike  Roads.  [17th  August,  1843.] 
The  4  &  5  Vict.  c.  59,  continued  till  1st  August,  1844. 
Cap.  60. — An  Act  for  suspending,  until  the  First  Day  of  October  One  Thousand 
Eight  Hundred  and  Forty-four,  the  Operation  of  the  new  Arrangement  of 
Dioceses,  so  far  as  it  affects  the  existing  Ecclesiastical  Jurisdictions. 

[17th  August,  1843.] 
Cap.  61. — An  Act  to  remove  Doubts  respecting  the  Admission  of  Ministers  to 
Benefices  in  that  part  of  the  United  Kingdom  called  Scotland. 

[17th  August,  1843.] 
Cap.  62. — An  Act  to  provide  for  the  Performance  of  the  Episcopal  Functions  in 
case  of  the  Incapacity  of  any  Bishop  or  Archbishop.  [22nd  August,  1843.] 

Cap.  63. — An  Act  for  granting  Relief  to  the  Islands  of  Antigua,  St.  Kitts,  Nevis, 
Dominica,  and  Montserrat.  [22nd  August,  1843.] 

Cap.  64. — An  Act  for  carrying  into  Effect  an  Agreement  between  the  Commis- 
sioners of  her  Majesty's  Woods  and  the  Earl  of  Haddington,  for  the  Purchase 
and  Surrender  of  .the  Office  of  Hereditary  Keeper  of  the  Royal  Park  of  Holy- 
rood  House,  and  for  other  Purposes  relating  thereto.  [22nd  August,  1843.] 
Cap.  65. — An  Act  to  amend  the  Laws  relating  to  the  Copyright  of  Designs. 

[22nd  August,  1843.] 
S.  h  Recites  expediency  of  extension  of  5  &  6  Vict.  c.  100,  to  designs,  but 
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of  an  ornamental  character,  hereinafter  mentioned.     Act  to  commence  1st  Sept., 
1843. 

S.  2.  The  proprietor  of  any  new  or  original  design  for  any  article  of  manu- 
facture having  reference  to  some  purpose  of  utility,  so  far  as  such  design  shall 
be  for  the  shape  or  configuration  of  the  article,  shall  have  the  sole  right  to  apply 
such  design,  or  make  or  sell  any  article  according  to  it,  for  three  years  from  the 
time  of  its  being  registered  under  this  act :  proviso,  that  the  act  shall  not  extend 
to  such  designs  as  are  within  the  38  Geo.  3,  c.  71,  and  54  Geo.  3,  c«  56. 

S.  3.  No  person  to  be  entitled  to  benefit  of  this  act,  unless  the  design  be 
registered  before  publication,  and  his  name  be  registered  as  proprietor  thereof, 
and  unless  after  publication  every  article  made  by  him  according  to  such  design 
have  thereon  the  word  *' registered,"  with  the  date  of  registration. 
S.  4.  Penalty  for  wrongfully  using  marks  denoting  a  registered  design. 
S.  5.  Floor  or  oil-cloth  included  in  class  6  in  the  5  &  6  Vict.  c.  100. 
S.  6.  Application  of  provisions  of  5  &  6  Vict.  c.  100,  to  this  act. 
Ss.  7,  8,  9. — So  much  of  5  &  6  Vict.  c.  100,  as  relates  to  the  appointment  and 
duties  of  registrar  repealed,  and  new  provisions  made  relating  thereto. 
S.  10.  Right  of  inspection  of  index  of  titles  of  designs,  &c. 
S.  11.  Interpretation  clause. 
S.  12.  Act  may  be  amended  or  repealed  this  session. 
Cap.  66.— An  Act  to  enlarge  the  Provisions  of  an  Act  for  preventmg  Frauds  upon 
Creditors  by  secret  Warrants  of  Attorney  to  confess  Judgment. 

[22nd  August,  1843.] 
Hecites  the  3  Geo.  4,  c.  39,  and  enacts  that  in  addition  to  the  books  thereby 
directed  to  be  kept,  the  clerk  of  the  dockets  in  Q.  B.  shall  keep  another  book  or 
index  of  the  names  and  descriptions  of  persons  by  whom  warrants  of  attorney  are 
given,  which  shall  be  open  to  inspection  on  payment  of  Is. 
Cap.  67. — An  Act  to  enable  Parties  to  sue  out  and  prosecute  Writs  of  Error  in 
certain  Cases  upon  the  Proceedings  on  Writs  of  Mandamus. 

[22d  August,  1843.] 
S.  1.  If  the  prosecutor  wishes  to  object  to  the  validity  of  a  return  to  a  man* 
damns,  he  must  demur  thereto,  and  the  like  proceedings  shall  be  had  thereon  to 
judgment,  as  in  case  of  a  demurrer  to  pleadings  in  personal  actions,  &c. 

S.  2.  Allows  a  writ  of  error  upon  such  judgment,  in  like  manner  as  upon  the 
judgment  in  a  personal  action  :  bail  in  error  to  be  put  in,  to  the  amount  of  50^., 
within  four  days  after  allowance  of  the  writ  of  error. 

S.  3.  No  action,  6cc.  to  be  commenced  for  any  thing  done  in  obedience  to  a 
peremptory  writ  of  mandamus, 

S.  4.  Power  to  Court  of  Error  to  make  rules  of  practice  in  reference  to  writs 
of  error  under  this  act. 
Cap.  68.— An  Act  for  regulating  Theatres.  [22d  August,  1843.] 

S.  1.  Repeals  3  Jac.  1,  c;  21 ;  part  of  10  Geo.  2,  c.  19;  10  Geo.  2,  c.  28  $ 
and  28  Geo.  3,  c.  30 ;  proviso  as  to  licences  now  in  force. 

S.  2.  All  theatres  for  the  performance  of  stage  plays  must  be  licensed  by  the 
Lord  Chamberlain :  penalty  of  20/.  for  every  day  a  theatre  is  kept  open  without 
licence. 

S.  3.  To  what  theatres  the  authority  of  Lord  Chamberlain  for  granting  licences 
shall  extend. 
S.  4.  Fee  for  Lord  Chamberlain's  licence* 
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S.  6.  Jtnliccs  to  grant  Kecaees  in  places  beyond  the  limits  of  tfcc  t«nl  Cham- 
berlain's aothority. 
S.  6.  Fees  for  jvstioe's  licence. 

S.  7.  Licences  to  be  granted  only  to  the  aclnal  and  lesponable  Manager  for 
the  lime  being.  Bond  to  be  given  by  him  for  the  dae  obserrance  of  the  mles  in 
finrce  for  the  regnlation  of  the  theatre. 

S.  8.  Power  to  Lord  Chambeiiain,  in  case  of  riot  or  misbdwTionr,  to  suspend 
the  liccaee  or  order  the  theatre  to  be  deaed,  and  ako  to  direct  it  to  be  closed  on 
public  occasions. 

S.  9.  JoBlices  to  makes  mles  for  ealbreing  order  in  the  theatres  KeenseS  by 
them. 

S«  10.  Proviso  that  no  licence  shall  be  in  force  within  the  pvedncte  of  the 
nurersities  of  Oxford  or  Cambridge,  or  fourteen  miles  thereof,  without  consent, 
&e«  of  the  Chancellor  or  Viee  Chancellor. 

S.  11.  Penalty,  not  exceedmg  1(M.  a  dsy,  on  any  person  performii^  in  an 
unlicensed  place. 

S.  12.  No  new  plays,  or  additions  to  oU  ones,  to  be  acted  till  submitted  to  the 
Lord  Chamberlain. 
S.  13.  Fees  to  be  paid  for  examination  of  plays,  &c 
S.  14.  Power  to  Lord  Chamberlain  to  forbid  the  acting  of  any  piay*  &e. 
S.  15.  Penalty  not  exceeding  50/.,  for  acting  plays  before  they  are  allowed, 
or  after  they  have  been  disallowed. 

S.  16.  Wbai  shall  be  evidence  of  acting  for  hire. 

S.  17.  Proof  of  licence,  in  proceedings  for  keeping  or  acting  in  an  unlicensed 
theatre,  to  lie  on  the  party  accused. 

S.  18.  Proceedings  commenced  before  the  passing  of  this  «ct  may  be  discon- 
tinued OB  pajrment  of  costs  up  to  that  time. 
S.  19.  Becovery  of  penalties. 

S.  20.  Appeal  to  the  quarter  sessions  against  any  order  of  justices* 
S.  21.  Appropriation  of  penalties. 

S.  22.  Prosecutioos  to  be  commenced  within  six  calendar  months  after  the 
offence  committed. 
S.  23.  Interpretation  clause. 
S.  24.  Act  to  extend  only  to  Great  Britain. 
S.  25.  Act  may  be  amended  or  repealed  this  session. 
Cap.  69.— An  Act  to  continue  until  the  First  Day  of  August,  One  Thousand  fiight 
Hundred  and  Forty-four,  and  to  the  £nd  of  the  then  next  Session  of  Parliament, 
certain  Turnpike  AcU.  [22d  August,  1843.] 

S.  1.  The  acts  mentioned  in  the  4  &  5  Vict.  c.  9,  continued  to  the  1st  August, 
1844,  and  to  the  end  of  the  then  next  session  of  parliament. 

S»  2.  This  act  not  to  continue  the  3  Geo.  4,  c.  cxii.,  except  as  it  repeals  othef 
acts. 

S.  3.  Act  may  be  amended  or  repealed  this  session. 
Cap.  70.-«An  Act  to  defray,  until  the  first  day  of  August,  One  Thousand  £ight 
Hundred  and  Forty-four,  the  Charge  of  the  Pay,  Clothing,  and  Contingent  and 
other  Expenses  of  the  Diserabo<^ed  Militia  in  Great  Britain  and  Ireland  -,  ta 
grant  Allowance  in  certain  Cases  to  Subaltern  Officers,  Adjutants,  Paymasters, 
Quartermasters,  Surgeons,  Assistant  Surgeons,  Surgeons'  Mates,  and  Serjeant 
Majors  of  the  Militia ;  and  to  authorize  the  Employment  of  the  Non-conynis- 
sioned  Officers.  [22d  August,  1843.2 
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Cap.  71. — An  Act  to  make  further  Provision  in  respect  of  Grand  Jury  Present- 
ments in  Counties  of  Cities  and  Counties  of  Towns  in  Ireland. 

[22d  August,  ia430 

Cap.  72.— An  Act  to  impose  certain  Stamp  Duties,  and  to  amend  die  Laws  relating 

thereto.  [32d  August,  1«4d.] 

S.  1.  Extends  the  duties  upon  donations  and  presentations  to  benefices  by  the 
cr^wn,  to  all  donations  and  presentations  by  whomsoever  made. 

6«  2.  The  eertiffoate  of  the  ecclesiaadeal  commiasionen,  of  the  value  of  the 
benefice,  to  be  written  upon  the  donation,  &c. 

.    S.  3.  Imposes  stamp  duties  on  certificates  of  regbtration  of  a  design  under  the 
6  &  7  Vict.  c.  65. 

S.  4.  Extends  the  powers  of  former  stamp  acts  to  the  duties  imposed  by  this 
act. 

S.  5.  The  duties  upon  marriage  bonds  in  Ireland  repealed,  and  the  duty  for  a 
lease  for  a  year  not  to.be  charged  on  leases  for  lives  of  property  of  smaU  value. 

S.  6.  Act  may  be  amended  or  repealed  this  session. 
Cap.  7'V- An  Act  for  consolidating  and  amending  several  of  the  Lawl»  relating  to 
Attornies  and  Solicitors  practising  in  England  and  Wales.'  [22d  August,  1843.] 

S.  1 .  Repeals  former  acts  specified  in  the  first  part  of  the  first  schedule  here- 
unto annexed,  except  as  to  the  acts  or  parts  of  acts  isared  in  the  second  part  of 
the  schedule. 

S.  2.  No  person  to  act  as  an  attorney  or  solicitor  unless  admitted  and  enrolled 
as  therein  mentioned,  and  duly  qualified  according  to  the  laws  now  in  foree. 

S,  3.  No  person  to  be  so  admitted,  unless  be  shall  hate  served  a  clerkship  of 
five  years,  and  been  examined  and  sworn  as  hereinafter  mentioned.  Proviso  as 
to  the  Ceurts  of  Lancaster  and  Durham, 

S.  4.  No  attorney  or  solicitor  to  have  more  than  two  clerks  at  one  time,  or  to 
take  or  retain  any  clerk  after  discontinuing  business,  or  while  he  is  himself 
employed  as  clerk  to  another. 

S.  5.  In  case  an  attorney  or  solicitor  become  bankrupt  or  insolvent,  or  be 
imprisoned  for  debt  twenty-one  days,  the  Court  may  direct  bis  clerk's  articles  to 
be  discharged  or  assigned. 

S.  6.  Persons  bound  as  clerks  for  five  years  may  serve  one  year  with  a  bar- 
rister or  special  pleader,  and  one  year  with  a  London  agent. 

S.  7.  Any  person  who  has  taken  a  degree  at  Oxford^  Cambridge,  Dublin, 
Durham  or  London,  may  act  as  an  attorney  or  solicitor,  on  having  served  a 
clerkship  of  three  years*  one  of  which  may  be  with  the  London  agent. 

S.  8.  Affidavit  of  admission  of  the  attorney  or  solicitor,  and  of  the  execution 
of  articles  to  him,  to  be  made  and  filed  vnthin  ^x  monthii  of  the  execution  of  the 
articles,  and  articles  to  be  enrolled. 

S.  9.  If  affidavit  be  not  filed  within  six  months,  the  service  to  be  reckoned 
from  the  day  of  filing  it,  unless  the  Court  shall  otherwise  order. 

S.  10.  Affidavit  to  be  produced  on  applying  for  admission. 

S.  11,  Book  to  be  kept  for  entering  the  sub^ance  of  affidavits,  with  the  names> 
&c.  of  tbe  attorney  and  clerk,  &c.^  which  shall  be  open  to  be  searched. 

S.  12.  Clerk  to  be  actually  employed  during  the  wbole  term  of  service  by  the 
attorney  or  solicitor,  except  as  before  mentioned. 

^  It' has  not  been  thought  necessary  to  state  in  detail  many  of  the  clauses  of  this 
act,  which  are  merely  re-enactments  of  the  provisions  of  former  acts. 
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S*  13.  Clerks  whose  masters  have  died  or  discontinued  practice,  or  if  the 
contract  be  cancelled  by  consent,  or  the  clerk  be  discharged  by  order  of  the 
Court,  may  enter  into  fresh  contracts  for  the  residue  of  the  term. 
8.  14.  Clerks,  before  admission,  to  make  affidavit  of  service. 
S.  15.  Provisions  for  examination  of  persons  applying  for  admission  as  attor- 
oies,  and  administering  of  the  oath  hereinafter  directed. 

S.  16.  Powers  to  judges  to  appoint  examiners  for  that  purpose. 
S.  17.  Master  of  the  Rolls  may  examine  persons  applying  for  admission  as 
solicitors. 

S.  18.  Master  of  the  Rolh),  jointly  with  the  judges,  may  appoint  examiners 
touching  the  admission  of  persons  to  act  both  as  attorneys  and  solicitors. 
S.  19*  Oath  to  be  taken  on  admission. 

S.  20.  Specifies  the  proper  offices  for  filing  affiadvits  of  the  execution  of  arti- 
cles of  clerkship,  and  for  havmg  the  care  of  the  rolls  :  names  of  attomies  and  so- 
licitors to  be  enrolled  in  alphabetical  order. 

S.  21.  Appointment  of  the  incorporated  Law  Society  as  registrar  of  attornies 
and  solicitors. 

S.  22.  Commissioners  of  stamps  not  to  grant  any  certificate  until  the  registrar 
has  certified  that  the  person  applying  is  entitled  thereto.  Commissioners  to  deli- 
ver all  such  certificates  yearly  to  the  registrar,  indorsed  with  the  date  of  granting 
the  certificate. 

S.  23.  On  application  for  a  certificate,  a  declaration  of  the  name  and  residence 
of  the  party,  and  the  term  of  his  admission,  to  be  delivered  to  the  registrar,  and 
entered  in  a  book  to  be  kept  for  that  purpose,  open  to  inspection ;  the  registrar, 
unless  there  be  reason  to  believe  that  the  party  is  not  on  the  roll,  to  grant  cer- 
tificate within  six  days,  which  is  to  be  delivered  to  the  commissioners  of  stamps 
and  taxes. 

S.  24.  If  the  registrar  refuse  the  certificate,  application  may  be  made  to  the 
Court. 

S.  25.  In  case  of  neglect  to  procure  an  annual  stamped  certificate^  application 
to  be  made  to  the  Court  or  a  judge. 

S.  26.  Persons  practising  without  certificate  declared  incapable  of  recovering 
fees  or  disbursements. 

S.  27.  Persons  duly  admitted  in  one  Court  at  Westminster  to  be  entitled  to 
practise  in  all  other  Courts  on  signing  the  roll :  and  persons  duly  admitted  in 
Chancery,  to  practise  in  Bankruptcy,  and  in  all  inferior  Courts  of  Equity. 

S.  28.  Defects  in  the  service,  &c.  of  atlornies  not  to  disqualify  persons  who 
have  served  them. 

S.  29.  Applications  for  striking  attornies  off  the  roll  for  defect  in  their  articles, 
service,  &c.  to  be  made  wfthin  twelve  months  of  their  admission. 

S.  30.  Fee  for  registering  articles,  and  examination,  and  admission,  for  entry, 
and  certificates :  power  to  the  judges  to  increase  or  diioinish  the  amount ;  provi- 
sion for  appropriation  of  fees. 

S.  31.  Attornies  who  are  in  prison  prohibited  from  commencing  or  defending 
suits. 
S.  32.  Prohibition  on  attornies  to  act  as  agents  for  unqualified  persons,  kd 
Ss.  33,  34.  No  attorney  or  solicitor  to  be  a  justice  of  the  peace :  proviso  for 
places  having  justices  by  charter. 

S.  35.  Persons  not  enrolled  suing  out  suits,  &c.  to  be  incapable  of  prosecuting 
or  defending  any  suit,  and  the  doing  so  to  be  a  contempt  of  Court. 
S.  36.  Prohibition  of  unqualified  persons  from  acting  in  County  Courts. 
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S.  37.  Attorneys  and  solicitors  not  to  commence  any  action  for  fees  nntil  one 
month  after  delivery  of  a  bill  signed  by  the  attorney,  &c.  or,  in  case  of  a  partner- 
ship, by  any  of  the  partners,  either  with  his  own  name  or  the  name  of  the  firm, 
or  to  be  enclosed  in,  or  accompanied  by  a  letter  so  signed,  referriog  to  the  bill ; 
and  on  application  of  the  party  chargeable  the  bill  may  be  referred  for  taxation, 
whether  relating  to  business  transacted  in  any  court  of  law  or  equity  or  not ;  in 
case  no  application  be  made  by  the  client  within  the  month,  taxation  may  be  had  on 
application  of  the  attorney  or  solicitor,  his  executor,  administrator,  or  assignee ; 
proviso,  that  no  reference  shall  be  directed  on  application  of  the  client  after  ver- 
dict in  an  action  for  the  bill,  or  after  twelve  months  after  its  delivery,  except 
under  special  circamstanoes  to  be  proved  to  the  satisfaction  of  the  Court  or  a 
judge ;  if  the  bill  when  taxed  be  less  by  a  sixth  part  than  the  bill  delivered,  the 
attorney,  &cc,  shall  pay  the  costs  of  taxation  ;  if  not,  the  client  shall  pay  them ;  pro- 
vided, that  the  officer  may  certify  special  circumstances,  on  which  the  Court 
may  make  any  order  as  to  the  costs  of  taxation,  and  so  also  where  the  reference 
is  directed  under  special  circumstances.  Proviso,  that  the  Courts  or  judges  may 
order  an  attorney  or  solicitor  to  deliver  his  bill,  and  to  deUver  up  deeds,  papers, 
&c.  Attorneys,  Sto»  not  to  be  bound,  in  the  first  instance,  in  proving  a  compli- 
ance with  this  act,  to  prove  the  conlents  of  the  bill,  but  only  to  prove  the  deli- 
very of  a  signed  bill,  &c.  Power  to  a  judge  to  authorize  the  bringing  of  an 
action  before  the  expiration  of  the  month,  on  proof  that  there  is  probable  cause 
for  believing  that  the  party  is  about  to  quit  England. 

S.  38.  Provisions  for  taxation  of  bill  on  the  application  of  third  parties,  liable  to 
pay  the  bill. 

S.  39.  Power  to  Lord  Chancellor,  &c.  to  direct  the  taxation  of  bills  chargeable 
on  trustees,  executors,  or  administrators. 

S.  40.  Copy  of  bill  to  be  delivered  to  persons  making  application  for  reference 
to  taxation :  no  re-taxation  to  be  allowed  except  under  special  circumstances  by 
order  of  the  Court  or  a  judge. 

S.  41.  Payment  of  bill  not  to  preclude  an  application  for  taxation,  if  the  special 
circumstances,  in  the  opinion  of  the  Court  or  a  judge,  require  it,  and  the  applica- 
tion be  made  within  twelve  months  after  payment. 

S.  42.  Power  for  taxing  officer  to  request  officers  of  other  Courts  to  tax  por- 
tions of  the  bill.     • 

S.  43.  Form  and  title  of  application  for  taxation:  certificate  of  taxation 
to  be  final,  and  judgment  to  be  entered  for  the  amount,  unless  the  retainer  be 
disputed. 

S.  44.  Persons  whose  period  of  service  has  expired  before  the  commencement 
of  this  act,  but  who  have  not  been  admitted,  may  be  admitted  under  it  if  duly 
qualified. 

S.  45.  Attomies,  &c.  of  the  Duchy  Chamber  of  Lancaster,  at  Westminster, 
of  the  counties  palatine  of  Lancaster  or  Durham,  may  be  admitted  and  enrolled 
as  attomies  in  Chancery  or  the  superior  Courts,  without  examination,  on  pay- 
ment of  the  duty  :  until  they  be  so  admitted,  attomies  may  act  as  their  agents. 
Ss.  46,  47.  Act  not  to  extend  to  the  clerks  and  solicitors  of  government  offices 
therein  mentioned. 

S.  48.  Interpretation  clause. 
S.  49.  Act  may  be  amended  or  repealed  this  session. 
Cap.  74. — An  Act  to  amend  and  contmue  for  Two  Years,  and  to  the  end  of  the  then 
next  Session  of  Parliament,  the  Laws  in  Ireland  relative  to  the  Kegistering  of 
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Amw,  and  tt»e  Iroportttion,  Maiiu6u:ture,  and  Sale  of  ArinS)  GttBp«wder*aitd  Am- 
munilioo.  [22iid  Angust,  1643  ] 

Cap.  76.<— An  Aot  for  giving  effect  to  «  Convocation  between  Her  Majesty  nnd  the 
King  of  the  Ffench  for  the  ApprehensioD  of  Certain  Offenders. 

[22nd  August,  1&43.] 
S.  1.  Certain  offenders  therein  mentioned  to  be  apprehended,  by  warraal  of  the 
Secretary  of  State,  &e.  on  the  requisition  of  the  King  of  the  French,  subject  to 
certain  conditions  [similar  to  those  enacted  in  Cap.  34,  ante,  p.  497]. 

S«  2.  Certified  copies  of  the  d^mtions  on  which  the  original  warrant  was 
granted  made  evidenee. 

8.  3.  Provisions  for  deKvery  up  of  the  offenders  to  the  order  of  the  French 
Ge^eniment. 
S.  4.  After  two  months  persons  so  apprehended  may  be  discharged,  if. not 
'  within  that  time  conveyed  out  of  the  British  dominions. 
S.  6.  Provisions  for  extension  of  this  act  to  the  Colonies. 
8.  6.  Act  to  continue  in  foree  during  the  oontinuance  of  the  convention. 
Cap.  76. — An  Act  for  giving  effect  to  a  Treaty  between  Her  Majesty  and  the  United 
States  of  America  for  the  Apprehension  of  Certain  Offenders. 

[23na  Angust,  1843.] 
[The  pi^ovisions  of  this  act  are»  mutatis  matandis,  the  same,  as  Ahoseof  Cap. 
76.] 
Cap.  77.^  An  Act  for  Regulating  the  Cathedral  Churches  of  Wales. 

[22ni  August,  1843.] 

Cap.  78.*-- An  Act  for  the  Further  Regulation  of  the  Chief  and  Second  Rei^em- 

brancer  of  the  Court  of  Exchequer  in  Ireland.  [22iid  August,.  1843.] 

Cap.  79.— An  Act  to  carry  into  effect  a  Convention  with  the  King  of  the  French, 

concerning  the  Fisheries  in  the  Seas  between  the  British  Islands  and  Fnmce. 

[22ndAi|gu8t,.ia43.] 
Cap.  80.*- An  Act  for  the  better  government  of  her  Majesty's  Suhj^ts  rescNti^Dg  to 
China,  [22ad  A\igust,  ld43.] 

Cap,  61.— An  Aot  to  make  better -Pjroviaion  for.  the  Appointment  of  ,a  peputy  for 
the  dhairman  of  the  Sessions  of  the  Peace  in  the  County  of  I^vblin)  and.  to  pro- 
vide for  the  taking  of  an  Oath  by  the  said  Chairman  or  Deputy,  and  to.  amend  an 
Act  of  the  first  year  of  her  present  Majesty,  to  amend  the  law  for  the,  Recovery 
of  Small  Debts  by  Civil  Bill  in  Ireland.  [22nd  August,  1843.] 

C<AF>.  82.-*-An  Act  for  extending  to  Scotland  and  Ireland  the  Power  of  the  Lord 
High-  Chanoiafllor  to  grant  ComvmMions  to  enable  Persons  to  take > and  ^^i^® 
Affidavits;  asd  fbr  amending  the  Law  relating  to  Commissions  for.  th^,  ^ami- 
nalion  of  WittMAses.  [22n4  August^  1843.] 

-  Cap.  83.-^An  Aot  to  amend  the  Iaw  respecting  the  Duties  of  Coroners* 

[22nd  ApgAist,  ^843.] 

>.  .^1.  Coroners  of  counties  &c,  empowered  to  appoint  deputies,  subject  to  the 

.    approval  of  the  Great  Seal ;  duplicate  of  appointm/^nt  to  be  transmitted  t^  th^  clerk 

of  the  peace ;  deputy  to  acfc  only  during  illneas,  or  abseooe  from  reaac^pable  cause, 

of  the  coroner ;  appointments  mfiy  be  revoked  by  the  coron^^ 

S.  2  Inquisitions  and  judgments  th^rieon  not  to  be  quashe4  or  reversed  on 
account  of  the  technical  defects  ti^eiein  mentioned  [similar , to,  those  provided  for 
in  the  case  of  indictments  by  the  7  Oeo.  4,  c  64.]  . . 
S.  3.  Act  to  extend  only  to  England  and  Wales. 
S.  4.  Act  may  be  amended  or  repealed  this  session* 
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Cap.  84.  An  Act  to  ftoaend  the  I^awa  relating  t^  the  Cuistom^. .  [92ad  A  ugust,  1848.] 

Cap.  85.  An  Act  for  improving  the  Law  of  Evidence.  [22nd  August,  1843.] 

S.  1.  No  person  ofiiared  as  a  witness  shall  hereafter  bu  excluded  by  reason  of 
incapacity  from  crime  or  interest  from  giving  evidence,  either  in  person  or  by. 
depositioB,  in  ujy  prooeeding,  civil  or  criminal,  in  any  court*  or  befoM  any  jiidg$ , 
jury,  &c.  or  persob  having  authority  to  receive  evidence ;  but  every  p«rsoft  so 
efl^red  shall  be  admitted  to  give  evidence  on  oath  or  affirmation,  notwithstanding 
he  may  have  an  intewst  in  the  matter  in  question^  ornay  have  been  previously 
iMHivicted  of<any  offence :  provided,  that  tins  act  shall  not  render  comfietent  any 
party  to  a  suit  &c. ;  or  the  lessor  of  the  fdaiotiff  or  tenant  an  ^ectnent*  or  the 
landlord  or  other  person  ia  whose  right  a  defendant  in  replevin  may^make  cogni- 
zance, or  any  person  in  whose  immediate  behalf  an  action  may  be  brought  or 
defended,  or  the  husband  or  wife  of  such  persons  respectively  :  and  this  act  not 
to  repeal  any  provision  of  the  1  Vict  c.  26 :  provided  also,  that  vfk  cewrts  of 
et)uity  a  defendant  may  be  examined  on  behaU  of  the  plaintiff  or  of  a  co-defendant. 
S.  2.  In  setting  out  legal  proceedings,  it  shall  not  be  necessary  to  specify  that 
any  persons  who  acted  as  jurymen  made  affirmation  instead  of  oath,  bat  it  may 
be  stated  tbat  they  served  as  jurymen,  in  the  same  manner  as  if  no  act  had^passed 
for  enabling  persons  to  serve  as  jurymen  without  oath. 

S.  3.  Act  not  to  apply  to  proeeedingscommenced  before  its  passing.  # 

-    8<  4.  Act  not  to  extend  to  Scotland. 

Cap.  86.-*  An  Act  for  regulating  Hackney  and  Stage  Carriages  in  and  near  London. 

[22nd  August,  1843.] 

Cap.  87. — An  Act  for  raising  the  sum  of  £leven  millions  one  hundred  and  thirty- 
two  thousand  one  hundred  Pounds,  for  the  Service  of  the  Year  One  Thousand 
£^t  Hundred  and  Forty  Three  ;  and  for  amending  an  Act  for  granting  Belief  to 
certain  Islands  in  the  West  Indies.  [22nd  August,  1843.] 

Cap.  88. — An  Act  for  the  Completioa  of  a  Parochial  Churoh,  in  Ahe  Parish  of 
Saint  Michael,  in  the  City  of  limeridc,  and  for  securing  the  Nomination  of  a 
Perpetual  Curate  thereto.  [24th  August,  1843.] 

Cap.  89.^  An  Act  to  amend  the  Act  for  the  Regulation  of  Municipal  Corporations 

in  England  and  Wales.  [24th  August,  1843.] 

S.  1.  No  election  of  mayor  of  any  of  the  boroughs  in  schedules  (A.)  and  (B%) 

of  the  5  &  6  Will.  4y  e.  76i  shall  hereafter  be  ealied  in  question  for  defect  of  his 

'  title  as  alderman  or  councillor,  unless  by  quo  warranto  within  twelve  months 
after  his  election  as  alderman  ur  councillor :  and  all  elections  of  corporate  offices 
not  so  called  in  question  to  be  deemed  valid. 

S.  2.  Where  a  greater  number  of  persons  shail  have  been  elected  or  claim  to 
b6  aldermen  of  any  borough,  than  is  authorised  by  the  5  &  6  WilL  4(  o;  76,  the 
council  shall,  at  the  next  quarterly  meeting  on  the  19th  November,  before  the 
election  of  mayor  or  other  business,  declare  which  of  them  shall  be  aldermen,  to 
the  number  specified  by  that  act,  and  the  persons  so  declared  shall  be  the  alder- 
men of  thie  borough. 

$.  3.  In  any  borough  wherein  no  declaration  was  made  in  the  year  I83S,  as  to 
which  of  the  aldermen  should  first  go  out  of  office,  the  councillors  shall  declare 
and  appoint,  on  the  ^^  November  next,  who  shall  be  the  alderm&n  to  go  out  of 
office  on  9th  November  1844,  and  they  shall  go  out  of  office  acowdkigly.  •• 
S.  4.  Provisions  for  staying  proceedings  already  commenced. 
8.  5.  Provisions  for  expediting  proceedings  by  way  of  mandamus  and  quo 
warranto,  relating  to  corporate  offices  in  boroughs. 
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8.  6.  Office  of  the  treasnier  of  boroughs  not  to  be  subject  to  anuutl  eleetbn 
as  beKtofoie,  but  to  be  during  the  pleasure  of  the  council. 

8.  7.  ProvisioQ  for  the  appointment  of  a  deputy  recoider,  in  5  &  6  Will.  4, 
c.  76,  repealed. 

8.  8.  In  case  of  sickness  or  unavoidable  absence*  the  recorder  of  any  borough 
may,  under  his  hand  and  seal,  appoint  a  deputy  recorder,  being  a  barrister  of  five 
years  standing,  to  act  for  him  at  the  quarter  sessions  then  next  ensuing  or  then 
being  held :  Provided,  that  the  sessioos  shall  not  be  deemed  to  have  been  ill^;ally 
held,  nor  the  acts  of  the  deputy  recorder  invalidated,  by  reason  of  the  cause  of  the 
recorder's  absence  not  being  deemed  to  be  unavmdable. 
Cap.  90. — ^An  Act  for  removing  doubts  as  to  the  Service  of  Clerics  or  Apprentices 
to  Public  Notaries,  and  for  amending  the  Laws  regulating  the  Admission  of 
Public  Notaries.  L24th  August,  1843.] 

S.  1.  Public  notaries  may  retain  clerks  or  apprentices  in  their  business  as  such, 
or  as  attornies  and  notaries  if  so  practising,  and  persons  not  to  be  disqualified  frpm 
b«ng  admitted  as-  notaries,  by  reason  of  their  having  served  a  clerkship  to  a 
notaiy  or  his  partner  as  an  attorney  &c. 

8.2.  No  public  notaiy  to  retain  a  clerk  or  apprentice,  unless  in  actual 
practice. 

S.  3.  Persons  to  be  entitled  to  admission  as  notaries  after  five  years'  service : 
but  not  without  the  master's  consent,  if  bound  for  a  longer  period :  if  an  affidavit 
of  the  execution  of  the  contract  be  not  filed  within  the  time  required  by  the  41 
Geo.  3,  c.  79,  the  service  to  reckon  from  the  day  of  filing  it,  unless  the  Master  of 
the  Faculties  shall  otherwise  order. 

S.  4.  Master  of  the  Faculties  may  make  rules  requiring  testimonials  of  the 
character  and  competency  of  persons  applying  for  admission  or  re-admissiou  as 
notaries,  and  may  admit  or  reject  them. 

8,  5.  Appeal,  on  his  refusal,  to  the  Lord  Chancellor. 

8.  6.  Saving  the  rights  of  the  Scriveners'  Company. 

S.  7.  Oath  to  be  taken  by  notary  on  his  admission. 

8.  8.  Master  of  the  Faculties  or  his  surrogate  may  issue  commissLons  to  take 
oaths,  affidavits,  &c.  issuing  from  the  office  of  faculties. 

8. 9.  Applications  to  strike  a  notary  off  the  roll  for  defect  in  his  articles  of 
deriEship,  service,  or  admission,  to  be  made  within  twelve  months  from  his  admis- 
sion, except  in  case  of  fraud. 

S.  10.  Penalty  of  50/.  on  persons  practising  as  notaries  not  being  duly  autho- 
rized so  to  do;  and  the  remedies  and  provisions  contained  in  the  41  Geo.  3,  c. 
79,  and  3  &  4  Will.  4,  c.  70,  which  are  not  hereby  varied,  to  be  in  force  as  if  re- 
enacted  by  this  act. 
Cap.  91. — ^An  Act  to  consolidate  and  amend  the  Laws  for  the  Regulation  of  Chari- 
table Loan  Societies  in  Ireland.  [24th  August,  1843.] 
Cap.  92. — ^An  Act  for  the  further  amendment  of  an  Act  for  the  more  effectual 
Relief  of  the  destitute  Poor  in  Ireland.                                [24th  August,  1843.] 
Cap.  93. — An  Act  to  amend  an  Act  of  the  Third  and  Fourth  Years  of  her  present 
Majesty,  for  the  Regulation  of  Municipal  Corporations  in  Ireland. 

[24th  August,  1843.] 

Cap.  94. — An  Act  to  remove  Doubts  as  to  the  Exeroise  of  Power  and  Jurisdictbn 

by  her  Majesty,  within  divers  Countries  and  Places  out  of  her  Majesty's  Domi- 

nbns,  and  to  render  the  same  more  effectual.  [24th  August,  1843.] 

8. 1.  Her  Majesty  may  exereise  any  jurisdiction  which  she  has  in  any  country 
out  of  her  dominions,  in  as  ample  a  manner  as  if  it  had  been  acquired  by  the 
cession  or  conquest  of  territory. 
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S.  2.  Acts  done  in  pursuance  of  such  jurisdiction  to  be  of  the  same  effect  as  if 
done  under  the  lex  loci. 

S.  8.  The  Queen's  Courts  authorized  to  procure  evidence  of  the  existence  and 
extent  of  such  jurisdiction,  by  application  to  the  Secretary  of  State,  whose  answers 
thereto  shall  be  conclusive  evidence  of  the  matters  so  required  to  be  ascertuned. 

S,  4.  Power  to  persons  authorized  for  that  purpose  by  the  Crown,  by  warrant 
to  send  persons  charged  with  any  crime  for  trial  to  any  British  Colony  appointed 
by  Order  in  Council :  before  any  person  shall  be  so  sent  for  trial,  he  may  tender 
any  material  evidence  that  he  would  be  unable  to  produce  on  his  trial  in  the 
colony,  which  shall  be  taken  down  and  a  certified  copy  transmitted,  which  shall 
be  read  in  evidence  on  the  trial :  in  case  the  law  of  the  place  in  which  the  act 
was  committed  varies  from  that  of  the  colony  where  the  trial  is  had,  the  Court  is 
empowered  to  give  evidence  to  it :  nothing  herein  to  alter  or  repeal  any  law 
respecting  the  trial  and  punishment  of  crimes  committed  out  of  the  Queen's 
dominions. 

8.  5.  Power  to  send  offenders  convicted  in  countries  out  of  the  Queen's 
dominions,  for  execution  or  imprisonment  to  a  British  Colony. 

8.  6.  Power  to  transport  such  convicts,  in  the  same  manner  as  if  convicted  in 
England. 

S.  7.  Actions  brought  for  anything  done  in  pursuance  of  any  such  power  or 
jurisdiction  of  her  Majesty,  to  be  commenced  within  six  months,  &c.,  &c. 

S.  8.  Repeal  of  6  Geo.  4,  c.  33,  s.  4,  and  6  &  7  Will.  4,  c.  78. 

8.  9.  Act  may  be  amended  or  repealed  this  session. 
Cap.  95. — An  Act  for  rendering  more  effective  the  Services  of  such  Out-Pensioners 
of  Chelsea  Hospital,  as  shall  be  called  out  to  assist  in  preserving  the  Public 
Peace.  [24th  August,  1843.] 

Cap.  96,  An  Act  to  amend  the  Laws  respecting  defomatory  Words  atid  Libel. 

[24th  August,  1843.] 

8.  1.  In  any  action  for  defamation,  the  defendant  (after  notice  thereof  delivered 
with  the  plea)  may  give  in  evidence  in  mitigation  of  the  damages,  that  he  made 
or  offered  an  apology  to  the  plaintiff  before  action,  or  as  soon  afterwards  as  he 
had  an  opportunity. 

S.  2.  In  an  action  for  a  libel  contained  in  a  newspaper,  the  defendant  may 
plead  that  it  was  inserted  without  actual  malice  or  gross  negligence,  and  that  be- 
fore action  brought,  or  at  the  earliest  opportunity  afterwards,  he  inserted  a  full 
apology,  or  offered  to  publish  it  in  another  newspaper,  &c.,  to  be  selected  by 
the  plaintiff;  and  on  filing  such  plea  may  pay  money  into  Court  as  amends,  as 
if  under  3  &  4  Will.  4,  c.  42 ;  and  to  such  plea  the  plaintiff  may  reply  generally, 
denying  the  whole. 

S.  3. — Any  person  publishing  or  threatening  to  publish  a  libel,  or  proposing  to 
abstain  from  publishing  anything,  with  intent  to  extort  any  money  or  security  ibr 
money,  or  to  induce  the  party  to  confer  or  procure  any  appointment,  shall  be 
punishable  by  imprisonment,  with  or  without  hard  labour,  for  any  term  not  ex- 
ceeding three  years. 

8.  4.  Any  person  who  shall  maliciously  publish  a  defamatory  libel,  knowing 
it  to  be  false,  shall  be  liable  to  imprisonment  not  exceeding  two  years,  and 
fine.' 

S.  5.  Any  person  who  shall  maliciously  publish  any  defamatory  libel,  shall  be 
liable  to  fine,  or  imprisonment  not  exceeding  one  year,  or  both. 

S.  6.  On  the  trial  of  an  indictment  or  information  for  libel,  the  defendant  having 
pleaded  such  plea  as  hereinafter  mentioned,  the  truth  of  the  matters  charged  may 
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be  inquired  into,  but  shall  not  amount  to  a  defence,  unless  it  was  for  the  public 
benefit  that  they  should  be  published  :  and  to  entitle  the  defendant  to  give  evidence 
of  their  truth  as  a  defence,  it  shall  be  necessary  for  him,  in  pleading,  to  allege  the 
truth  of  the  matters  charged,  in  the  manner  required  in  pleading  a  justification  to 
an  action,  and  also  to  allege  that  it  was  for  the  public  benefit  that  they  should  be 
published,  and  the  particular  fact  by  reason  whereof  that  was  for  the  public 
benefit ;  to  which  plea  the  prosecutor  may  reply  generally,  denying  the  whole  ; 
and  if  the  defendant  be  afterwards  convicted ,  the  Court,  in  pronouncing  sentence, 
may  take  into  consideration  the  plea  and  evidence :  provided,  that  the  truth  shall 
in  no  case  be  inquired  into  without  such  plea  of  justification  :  that  in  addition 
thereto,  the  defendant  may  plead  not  guilty :  and  that  nothing  in  this  act  con- 
tained shall  prejudice  any  defence  under  not  guilty,  which  it  is  now  competent 
to  the  defendant  to  make  under  that  plea  to  any  action,  or  indictment  or  informa- 
tion, for  slander  or  libel. 

S.  7.  Where,  on  the  trial  of  an  indictment  or  information  for  libel,  under  not 
guilty,  evidence  has  been  given  establishing  a  presumptive  case  of  publication 
against  the  defendant  by  the  act  of  any  other  person  by  his  authority,  he  may 
prove  that  the  publication  was  without  his  authority  or  knowledge,  and  did  not 
arise  from  want  of  due  caution  on  bis  part. 

S.  8.  On  a  prosecution  by  a  private  prosecutor  for  libel,  the  defendant,  on 
acquittal,  shall  be  entitled  to  costs;  and  on  issue  found  for  the  prosecutor  on  a 
special  plea  of  justification,  he  shall  be  entitled  to  costs. 

S.  9.  Interpretation  clause. 

S.  10.  Act  to  take  effect  from  1st  November,  1843;  and  not  to  extend  to 
Scotland. 
Cap.  97. — An  Act  for  appointing  Commissioners  to  inquire  into  the  Existence  of 
Bribery  in  the  Borough  of  Sudbury.  [24th  August,  1843.] 

Cap.  98. — An  Act  for  the  more  effectual  Suppression  of^he  Slave  Trade. 

[24th  August,  1843.] 

S.  1.  The  prohibitions  of  the  5  Geo.  4,  c.  113,  against  slave-trading,  shall 
hereafter  extend  and  apply  to  all  British  subjects  wherever  residing,  and  whether 
within  the  dominions  of  the  British  Crown,  or  of  any  foreign  country. 

S.  2.  All  persons  holden  in  servitude  as  pledges  for  debt,  and  commonly 
called  "  pawns,"  to  be  deemed  slaves,  or  persons  intended  to  be  dealt  with  as 
slaves,  for  the  purposes  of  the  5  Geo.  4,  c.  113,  and  3  &-4  Will.  4,  c.  73. 

S.  3.  Offences  against  the  Slave  Trade  Acts  committed  by  British  subjects  out 
of  the  United  Kingdom  (except  within  the  Admiralty  jurisdiction)  may  be  tried 
according  to  9  Geo.  4,  c.  31. 

S.  4.  In  cases  of  indictment  or  information  in  the  Queen's  Bench,  for  offences 
against  the  Slave  Trade  Acts  committed  abroad,  and  in  any  British  Colony, 
evidence  may  be  taken  abroad  under  writ  of  mandamus,  as  under  the  13  Geo.  3, 
c.  63,  and  transmitted  to  the  Court  of  Queen's  Bench,  and  be  deemed  good 
evidence. 

S.  5.  In  cases  not  hereby  prohibited,  slaves  may  be  sold  or  transferred. 

S.  6.  Nothing  in  this  act  to  extend  to  persons  obtaining  slaves  by  inheritance, 
bequest,  marriage,  or  otherwise  by  operation  of  law. 

S.  7.  Act  to  commence  1st  November,  1843. 
Cap.  99. — An  Act  to  apply  a  Sum  out  of  the  Consolidated  Fund,  and  certain  other 
Sums,  to  the  Service  of  the  Year  One  Thousand  Eight  Hundred  and  Forty-three, 
and  to  appropriate  the  Supplies  granted  in  this  Session  of  Parliament. 

[24th  August,  1843.] 
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OuB  Abstract  of  Statutes  aflbr^  the  best  record  of  the  events  of  the  last  quarter. 
It  will  be  there  seen  that  Lord  Brougham  is  quite  right  in  maintaining  that  more  has 
been  done  during  the  last  Session  in  the  way  of  law  reform  than  during  any  one  of 
the  five  or  six  last  Sessions  prior  to  1842 ,  and  though  two  of  the  leading  improve- 
ments originated  with  Lord  Denman  and  Lord  Campbell,  they  could  hardly  have 
been  carried  without  the  assistance  of  the  Chancellor.  We  cordially  agree  in  the 
opinion  expressed  by  Lord  Brougham  regarding  Lord  Denman^s  Act : 

'*  This  is  certainly  the  greatest  measure  that  has  been  carried  under  the  head  of 
Judicial  Procedure  since  the  Statute  of  Frauds,  that  is,  since  the  Restoration.  It 
plaees  the  Law  of  Evidence  at  length  upon  a  rational  footing,  and  makes  its  provi- 
sions consistent  with  themselves.  It  protects  judges,  and  juries,  and  parties  from 
the  miscaniages  heretofore  constantly  produced  by  the  exclusion  of  important  tes- 
timony;  wisely  opening  the  door  to  the  witness,  but  reserving  the  estimate  of  his 
credit  and  the  value  of  his  evidence  to  those  who  are  to  judge  the  cause.  It  also 
sweeps  away  the  numberless  nice  and  subtle  distinctions  in  which  the  profession  was 
wont  to  luxuriate,  disencumbers  our  jurbprudence  of  a  heavy  load  of  useless  deci- 
eioiis,  resting  upon  re6nements  and  not  principles,  and  abridges  the  trial  of  causes 
by  shutting  out  those  debates  that  used  daily  to  arise  upon  the  admission  of  proofs, 
which  the  common  sense  of  mankind  at  once  pronounced  should  be  received,  and 
which  the  law  itself  did  receive  in  other  instances,  not  distinguishable  by  the  naked 
eye  of  plain  reason.  There  have  been  few  greater  improvements  in  our  Judicial 
system  than  those  which  are  effected  by  this  valuable  statute." 

Another  great  improvement  might  be  wrought  by  enacting  that  the  validity  of 
documents  should  not  be  affected  by  the  quality  or  want  of  a  stamp.  The  evil  in- 
fficled  on  the  public  by  the  present  rule  is  out  of  all  proportion  to  the  benefit  de* 
rived  by  the  revenue. 

With  regard  to  the  Government,  we  should  be  inclined  to  praise  them  rather  for 
what  they  left  undone.  We  afe  glad  that  they  consented  to  postpone  the  County 
Courts  Bill,  and  considering  the  difficult  posiUon  in  which  they  were  placed  by  the 
framer  or  fhimers  of  the  EcdeaiasUcal  Courts  Bill,  they  acted  wisely  in  beating  a 
timely  xetreaL  It  was  a  strange  infatuation  to  suppose  that  such  a  Bill  could  ever 
by  possibility  be  got  through. 

A  contemporary*  gives  the  following  list  of  postponed  measures : — 

Creditors  and  Debtors.  (2)  Commons  Inclosure. 

Common  Law  Courts.  Special  Sessions. 

Letters  Patent.  Detached  parts  of  Counties* 

Declaratory  Suits.  County  Courts. 

Courts  of  Equity  in  India.  Small  Debt  Courts. 

Charitable  Pawn  Offices.  Actions  in  Superior  Courts. 

Prison  Discipline.  Ecclesiastical  Courts. 

County  Palatine  Equity  Courts.  Arches  and  Prerogative  Courts. 

Charitable  Trusts.  Landlord  and  Tenant. 

*  Tht  Legal  Observer,  for  August  26th. 
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The  RegistratioD  of  Voteni  Act  has  turned  out  a  great  improvenieDt.  The  clauses 
fixing  the  disputed  questions  and  enabling  the  barristers  to  give  costs,  have,  as  we 
anticipated,  so  effectually  diminished  the  number  of  claims  and  objections,  that  the 
annua]  expense  of  revision,  already  reduced  one  half,  may  be  still  further  reduced 
on  future  occasions,  since  the  judges,  not  knowing  to  what  extent  the  new  provi- 
sions would  aiiect  the  quantity  of  business,  erred  on  the  safe  side  and  appointed  the 
full  number  of  barristers  authorized  by  the  Act. 

When  it  is  considered  that  the  propriety  of  all  the  main  enactments  by  which 
this  result  lias  been  brought  about,  was  almost  universally  recognized  many  years 
ago,  we  cannot  help  wondering  that  the  credit  of  canyxng  them  was  left  to  a  Con- 
servative government.  The  truth  is,  from  the  moment  it  was  found  impossible  to 
obtain  the  appointment  of  the  revising  barristers,  the  Whig  government  grew 
indifferent ;  a  measuie  fraught  with  undoubted  bene6t  to  the  public  was  not  worth 
their  care  when  it  no  longer  promised  an  accession  of  patronage  to  themselves. 

Five  years  ago  we  took  the  liberty  of  remarking  with  reference  to  these  appoint- 
ments,  '*  It  should  not  be  forgotten  for  a  moment  that  the  honour  and  independence  of 
the  bench  and  the  profession  are  at  stake ;  and  it  should  never  be  said  that  any  duty 
entrusted  to  the  judges  of  England  was  not  carefully,  zealously,  sternly  and  impar- 
tially performed,  without  favour,  affection,  weakness,  carelessness,  or  fear.  The 
time  may  come  when  they  will  need  all  the  prescriptive  veneration  that  long-tried 
and  never-failing  rectitude  can  throw  around  them  to  preserve  their  ermine  from 
being  trampled  upon." 

Without  going  into  invidiovs  particularity,  we  feel  it  necessaiy  to  repeat  the 
warning,  and  suggest  that  a  strange  misapprehension  still  appears  to  prevail  as  to  the 
precise  object  of  the  legislature  in  vesting  the  appointments  in  the  Bench.  This 
was  not  done  to  enable  them  to  provide  for  a  given  number  of  needy  or  unoccupied 
members  of  the  bar,  but  in  the  full  confidence  that  they  would  select  the  men  best 
qualified  for  the  work ;  and,  aeteris  paribut,  independence  in  point  of  circumstances^ 
as  well  as  increasing  business  or  rising  reputation  in  the  Courts,  ought  to  recommend 
instead  of  disqualifying  a  candidate ;  for  a  needy  man  is  more  open  to  suspidion, 
and  a  practised  man  is  less  likely  to  go  wrong.  If  therefore  one  of  the  most  occu- 
pied men  on  a  circuit  were  to  apply  for  the  appointment,  the  other  candidates  might 
murmur,  but,  assuming  the  absence  of  any  specific  ground  of  objection,  it  would 
be  the  bounden  duty  of  the  judge  to  nominate  him.  On  what  principle  can  the 
present  rate  of  remuneration  be  contended  for  except  one,  viz.  that  the  best  men 
cannot  be  got  for  less  1  If  capacity  is  to  be  disregarded,  the  expense  might  safely 
be  reduced  another  half  at  once.  But  capacity  never  can  be  disregarded  vritkout 
danger,  and  any  judge  who  disregards  it  is  ipso  facto  guilty  of  a  gross  breach  of 
trust. 

We  omitted  to  mention  in  our  last  number  a  highly  important  document  regarding 
legal  education  in  Ireland ;  the  petition  of  Mr.  Kennedy,  principal  of  the  Dublin 
Law  Institute,  presented  to  the  House  of  Commons  by  Mr.  Wyse.  We  will  quote 
a  few  sentences  r 

"  That  the  second  great  faculty  in  every  university  is  that  of  Law. 

"  That  Ireland  is  probably  the  only  civilized  country  in  the  world  in  which  faci- 
lities are  not  afforded  for  the  study  of  jurisprudence. 

"  That  no  profession  in  Ireland  exercises  upon  the  community  influences  more 
general,  direct  or  energetic,  than  the  Legal  Profession. 

"  That  on  the  qualifications,  moral  and  mental,  of  its  members,  depend  the  lives, 
properties,  and  characters  of  every  class  of  the  community,  and  the  attainment  of 
those  qualifications  is  now  left  entirely  to  accident. 
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"  That  in  every  other  important  profession,  even  in  Ireland,  a  long  and  laborious 
course  of  well-regulated  study,  concluded  by  examinations  on  that  course,  is  deemed 
imperative,  previous  to  an  authorized  admission  to  practice  in  such  professions. 

"  That  the  Dublin  Law  Institute  is  the  only  institution  that  has  even  been  founded 
in  Ireland  contemplating  an  effectual  remedy  to  the  evils  herein  complained  of." 

We  fear  tiiat  England  is  much  upon  the  same  footing  as  Ireland  in  this  respect, 
and  likely  to  remain  so ;  for  though  the  solicitors  are  actively  and  successfully 
bestirring  themselves  to  improve  the  education  of  their  own  branch  of  the  profession, 
w«  see  no  signs  whatever  of  a  corresponding  moyement  on  the  part  of  the  Bar. 
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A  Practical  Tieatiie  on  the  Law  of  Perpetuity*  or  Remoteness  in  lioitations  of 
Estates  as  applicable  to  the  various  Modea  of  Settlement  of  Property,  Real  and 
Personal,  and  in  ita  bearing  on  the  different  Modifications  of  Ownership  in  such 
Property.  By  William  David  Lewis,  of  Lincoln's  Inn,  Esq.  In  8vo.  Price  IL  6s* 
boards. 

A  Practical  Treatise  on  the  QnalificatioDS  and  Registration  of  Parliamentary 
Electors  in  England  and  Wales ;  with  an  Appendix  of  Statutes  and  Forms.  The 
Second  Edition,  including  the  Acts  for  the  Trial  of  controverted  Elections  and  for 
the  Registration  of  Voters,  4  &  6  VicL  c  58,  and  6  Vict  c  18,  with  Notes.  By 
George  Percy  Elliott,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law.  In  12mo. 
Price  14«.  boards. 

The  Law  relating  to  the  Registration  of  Voters,  and  Appeals  to  the  Court  of 
Common  Pleas,  with  the  Statute  6  Vict.  c.  18,  Forms,  and  copious  Index.  By 
Charles  Wordsworth,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law.  Second  Edition. 
In  8vo.    Price  5«.  boards. 

A  Treatise  on  Proceedings  in  Equity,  by  way  of  Sapplement  and  Revivor ;  with 
an  Appendix  of  Precedents.  By  George  Towry  White*  Esq.,  of  Lincoln's  Inn, 
Barrister  at  Law.    In  8vo.    Price  12t.  boards. 

A  Collection  of  Statutes  of  general  Use,  relating  to  the  Relief  of  the  Poor;  with 
Notes,  Abstracts,  and  a  general  Index.  By  William  Goldoey  Lumley,  Esq.  of  the 
Middle  Temple,  Barrister  at  Law,  one  of  the  Assistant  Secretaries  of  the  Poor  Law 
Commissioners.    In  12mo.    Price  7t.  cloth. 

The  Book  of  Precedents  of  Examinations,  Orders  of  Removal,  and  other  Instru- 
ments in  Parochial  Settlement;  with  Proofs,  Exemplifications  and  Cautions.  By 
Samuel  H.  Gael,  Esq.  Barrister  at  Law,  and  one  of  her  Majesty's  Justices  of  the 
Peace.    In  12mo.    Price  lOi.  doth. 

The  Attorney  and  Solicitor's  Act,  6  &  7  Vict,  c  73 ;  with  an  Introductory 
Analysis,  Notes,  and  Index.  By  J.  C.  Symons,  Esq.  of  the  Middle  Temple,  Bar- 
rister at  Law.    Price  2t.  6d.  in  wrapper. 

The  Act  6  &  7  Vict.  c.  73,  for  consolidating  and  amending  several  of  the  Laws 
relating  to  Attorneys  and  Solicitors  practising  in  England  and  Wales;  with  an  In- 
troduction and  Analysis  of  the  Act,  and  copious  Notes,  showing  the  effect  of  the 
alterations.  By  Robert  Maugham,  Secretary  to  the  Incorporated  I^w  Society.  In 
8vo.    Price  3$*  6d.  cloth. 

A  Treatise  on  the  Law  of  Coroner ;  with  eopious  Precedents  of  Inquisitions  and 
Practical  Forms  of  Proceedings.  By  Richard  Clarke  Sewell,  of  the  Middle 
Temple,  Barrister  at  Law,  and  Fellow  of  Magdalen  College,  Oxford,  D.C.L.  In 
8vo.    Price  I4t»  boards. 

'  The  English  Bar;  or  Guide  to  the  Inns  of  Courtf  comprising  an  Historical  Out- 
line of  all  the  Ions  of- Court,  the  Regulations  of  the  Inns  for  the  admission  of 
Students  and  calling  to  the  Bar;  Lists  of  the  Judges,  Queen's  Counsel,  Serjeants 
at  Law,  the  Benchers,  &c.  &c.  By  George  Goldsmith,  A.M.,  of  the  Middle 
Temple,  Barrister  at  Law.    In  ]2mo.    Price  5t.  boards. 
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